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PART  I. 
OF  THINGS  REAL-{continued.) 

CHAPTER  XXII. 

OF   INCORPOREAL    HEREDITAMENTS. 

An  .incorporeal  hereditament,  which,  according  to  the 
arrangement  formerly  laid  down  (a),  now  presents  itself 
in  its  turn  for  consideration,  is  in  its  wider  sense  any  pos- 
session or  subject  of  property,  whether  real  or  personal, 
capable  of  being  transmitted  to  heirs,  and  not  the  object 
of  the  bodily  senses  (h).     But  as  there  is  scarcely  any  in- 

(a)  The  term  incorporeal  herediu-  ia   the   text.     The  larger  use  of  the 

ment  is  often  applied  in  a  still  larger  term  confouods  the  estate  which  may 

seuse  :  for  remainders  and  revtrtiom,  be    bad  ia  the   subject  of  property, 

as  distinguished   from  estatti  in  pot-  with  the  subject  of  property  itself.     A 

session,  are  ranked  by    some  writers  similar  error  is  pointed  out,  sup.  vol.  i. 

undei  this  denomination.  Hale,  Anal. ;  p.   156,  n.  (a),   in  referencfl   to  the 

2  Sand.   Us  39  ;  but  the  more  con-  classification  of  chattels  real  as  things 

venient  and  juster  arrangement  is  that  personal, 

adopted  by  Blackstoue,  and  followed  (6)  Videsup.  vol.  i.  p.  159. 

VOL.  II.  .B 
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stance  of  a  subject  of  this  description  in  the  class  of 
things  personal  (6),  (which  almost  invariably  devolve  to 
the  executor  and  not  to  the  heir,)  the  term  of  incorporeal 
hereditament  is  in  effect  exclusively  applied  to  the  class 
of  things  real;  and  may  in  such  case  be  defined  as  a  right 
annexed  to,  or  issuing  out  of,  or  exercisable  within,  an 
hereditament  corporeal  (c)  of  that  class.  Thus  a  man 
may  have  a  right  of  common  of  pasture  for  his  cattle,  or 
a  right  of  way  (which  are  incorporeal  hereditaments)  to 
be  exercised  over  the  land  (which  is  corporeal)  of  another 
person.  |^As  the  logicians  speak,  corporeal  hereditaments 
are  the  substance,  which  may  be  always  seen,  always 
handled  :  incorporeal  hereditaments  are  but  a  sort  of  acci- 
dents, which  inhere  in  and  are  supported  by  that  sub- 
stance ;  and  may  belong  or  not  belong  to  it,  without  any 
visible  alteration  therein.  Their  existence  is  merely  in 
idea  and  abstracted  contemplation ;  though  their  effects 
and  profits  may  be  frequently  objects  of  our  bodily  senses. 
And  indeed  if  we  would  fix  a  clear  notion  of  an  incorpo- 
real hereditament,  we  must  be  careful  not  to  confound 
together  the  profits  produced,  and  the  thing  or  heredita- 
ment which  produces  them.]]  Thus,  if  we  take  the  ex- 
ample of  the  right  of  feeding  cattle  in  another's  land,  the 
grass,  which  is  the  fruit  or  produce  of  the  right,  is  doubt- 
less of  a  corporeal  nature,  yet  the  right  itself  \js  a  thing 
invisible — has  only  a  mental  existence,  and  cannot  be  de- 
livered over  from  hand  to  band.  Incorporeal  heredita- 
ments seem  never  to  have  been  reduced  to  any  regular 
system  of  division,  nor  is  even  a  complete  enumeration 
of  them  to  be  discovered  in  our  books.  But  they  consist 
for  the  most  part  (though  as  we  shall  see  liereafter(£/), 
not  exclusively)  of  rights  in  alieno  solo;  and  these  are  ge- 
nerally distributable  either  into  profits,  such  as  the  right 
to  feed  cattle,  or  to  take  fisii ;  or  easements^  tending  rather 

(b)  An  annuity,  descendible  to  a  (c)  Co.  Litt.Ga,  19  a,  20  b;  Plowd. 

man'ft  hciri,  i>  however  an  instance       170. 
that  occurs ;  Co.  Lilt.  20  a.  {d)  Vide  post,  p.l4,as  to  francbises. 
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to  the  convenience  than  the  profit  of  the  claimant,  such 
as  a  right  of  way  (e). 

In  the  account  given  of  incorporeal  hereditaments  by 
Blackstone,  he  takes  specific  notice  of  advowsons,  tithes, 
commons,  ways,  offices,  dignities,  franchises,  corodies,  or 
pensions,  annuities,  and  rents  (/).  But  for  the  discussion 
of  many  of  these  subjects,  places  more  distinctly  appro- 
priate will  be  found  hereafter;  while,  on  the  other  hand, 
the  enumeration  omits  some  incorporeal  hereditaments  of 
importance,  which  can  nowhere  be  introduced  with  so 
much  advantage  as  in  the  present  chapter.  We  shall 
therefore  venture  to  depart  from  Blackstone's  method  in 
this  particular,  and  in  lieu  of  it,  to  direct  the  reader's  at- 
tention to  the  following  heads  : — commons,  toays,  water- 
courses, lights,  franchises,  and  rents  {g). 

I.  ^Common  (or  right  of  common)]]  is  [[a  profit  which 
a  man  hath  in  the  land  of  another,  as  to  feed  his  beasts, 
to  catch  fish,  to  dig  turf,  to  cut  wood,  or  the  like.]]  And 
it  derives  its  name  from  the  community  of  interest  which 
thence  arises  between  the  claimant  and  the  owner  of  the 
soil,  or  between  the  claimant  and  other  commoners  en- 
titled to  the  same  right ;  all  which  parties  are  entitled  to 
bring  actions  for  injuries  done  to  their  respective  intere^ 

(c)  As  to  thisdittioctioD  s«e  2  &  3  Church;    that   cfie*$  and    dignities 

Will.   4,   c.  71;   Robius  t.   Uaroes,  (which  iodeed  have  ia  most  instances 

Hob.  131 ;  Peers  V.Lucy,  4  Mod.  365;  do  conneclion  with   the   realty,  (Co. 

Jac.  Diet.   "  Easement,"  "  Prescrip-  Lilt,  by  Harg.  19  a,  note  (3).)  will  be 

tion  ;"  Manning  v.  Wasdale,  5  Ad.  ic  more  properly  considered  in  that  part 

El.  758,  413  ;  Bailey  v.  Appleyard,  8  of  the  work  relating  to  the  state  or 

Ad.  &  El.  167.  goveruroent;    xh^t  eorodiet  and  pen- 

(/)  2  Bl.  Com.  21.     The  enume*  sions  are  no  longer  of  sufficient  im- 

ration  in  Hale's  Analysis,  48,   is  as  portaoce  for  specific  enumeration  ;  and 

follows,  —  "  Rents,    tervieet,    tithe*,  that  the  notice  due  to  annuities  will 

commons,  and  other  profits  in  alieno  be  most  advantageously  bestowed  upon 

solo,  pensions,  offices,  franchises,  liber'  ihem    in  connection  with  rents.     At 

ties,  villeins,  dignities."  the  same  time  he  has  been  of  opinion 

(g)  It  has  appeared  to  the  author,  that  vutercounes  and  lights  (omitted 

that   advowsons   and    tithes    will    be  by  Blackstone)  are  of  sufficient  im- 

more  conveniently  examinable  as  part  portaoce  to  deserve  a  place  in  the  list, 
of  the  general  law    relating   to  the 

b2 
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— and  that  both  as  against  strangers  and  against  each 
other  (A).  ^Common  is  chiefly  of  four  sorts — common  of 
pasture,  of  piscary,  of  turbary,  and  of  estovers.^ 

1.  Common  of  pasture.  This  is  the  principal  and  most 
frequent  sort,  being  the  [[right  of  feeding  one's  beasts  in 
another's  land,]]  and  it  is  [[either  appendant,  appurtenantj 
because  of  vicinage,  or  in  gross  (i)^- 

Common  of  pasture  appendant  is  the  privilege  belonging 
to  the  owners  or  occupiers  of  arable  land  holden  of  a 
manor,  to  put  upon  the  wastes  (j)  of  the  manor  (thence 
called  commons)  their  commonable  beasts,  viz.  horses,  kine 
or  sheep,  being  such  as  either  plough  or  manure  the  soil. 
This  is  a  matter  of  universal  right  {k) ;  and  it  originally 
arose  in  this  manner,  that  where  a  lord,  having  a  certain 
extent  of  waste  ground,  enfeoffed  any  one  of  a  parcel  of 
arable  land  to  hold  of  his  manor  in  socage,  for  services  to 
be  rendered,  it  was  found  necessary  to  allow  the  feoffee 
to  have  common  of  pasture  in  the  waste  ground,  as  inci- 
dent to  his  tenancy  ;  for  he  could  not  plough  or  manure 
his  own  land  without  beasts,  nor  could  he  on  the  other 
hand  sustain  the  beasts  upon  it,  while  it  was  sown  with 
corn  (Z).  From  this  of  course  it  follows,  that  it  is  only  in 
respect  of  arable  land  that  common  appendant  can  be 
claimed  (m) ;  though  it  may  be  claimed  by  that  name,  as 
appendant  to  a  farm  in  fact  containing  pasture  at  the 
present  day,  for  the  land  shall  be  presumed  (where  there 
is  usage  to  sustain  the  claim)  to  have  been  all  originally 
arable  (n).  It  follows  also,  that  common  appendant  is  in- 
capable of  being  created  at  the  present  day  (o);  for  all 

(/i)  For  the  law  on  this  subject  see  he  cites  Siiernh.  de  Jure  Suevor.  1.  2, 

Robcit  Mary's  case,  9  Rep.  113  ;  1  c.  6. 

Saund.  by  Wms.  346.  (/)  Tyringhani's  case,  4  Rep.  37  a ; 

(0  Co.  Lilt.  122.  Co.  Lilt.   122  a  ;  Hennelt  v.   Reeve, 

(j)  A«  to  the  waste  or  wastes  of  a  Willes,  231  ;    Reeves's    Hist.    Eng. 

manor,  vide  vol.  i.  p.  202.  vol.  i  p.  262. 

(fc)   1    Rol.   Ab.  396,   1.  44;  Co.  (w)  1  Hoi.  Ab,  397, 1.  28.  29. 

Lilt    122  a.     It   is  said   by   Hlack-  („)  Bac.  Ab.  Common,  (A  1). 

•tone  to  obtain  in  Sweden  and  the  („)  1  Rol.  Ab.  396, 1.  42  j  26  Hen. 

other  northern  kingdoms,  tnuch  in  the  Vlll.  4  a. 
tame  manner  as  in  England.    And 
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manorial  tenure  must  have  had  existence  before  the  pass- 
ing of  the  statute  of  Quia  emptor es,  in  the  18th  year  of 
Edward  the  First  (;>). 

Common  appurtenant,  (which  is  said  to  be  frequently 
confounded  with  common  appendant  (g),)  Qariseth  from 
no  connection  of  tenure,  nor  from  any  absolute  necessity  ; 
but  may  be  annexed  to  lands  in  other  lordships  (r),  or 
extend  to  other  beasts  besides  such  as  are  generally  com- 
monable —  as  hogs,  goats,  or  the  like,  which  neither 
plough  nor  manure  the  ground.  This,  not  arising  from 
any  natural  propriety  or  necessity,  like  common  appen- 
dant, is  not  therefore  of  general  right,]]  but  can  only  be 
claimed  by  grant,  or  by  the  long  usage  of  particular 
persons  to  enjoy  the  same  («) ;  which  latter  title  is  com- 
monly called  a  title  by  prescription  ;  and  is  supposed  by  the 
law,  to  be  founded  on  a  special  grant  or  agreement  ori- 
ginally made  for  this  purpose. 

[[Common  because  of  vicinage  or  neighbourhood,  is 
where  the  inhabitants  of  two  townships  which  lie  conti- 
guous to  each  other,  have  usually  intercommoned  with 
one  another,  the  beasts  of  the  one  straying  mutually  into 
the  other's  fields  without  any  molestation  from  either. 
This  indeed  is  only  a  permissive  right,  intended  to  excuse 
what  in  strictness  is  a  trespass  in  both,  and  to  prevent  a 
multiplicity  of  suits ;  and  therefore  either  township  may 
inclose  and  bar  out  the  other,  though  they  have  intercom- 
moned time  out  of  mind.  Neither  hath  any  person  of 
one  town  a  right  to  put  his  beasts  originally  into  the 
other's  common  ;  but  if  they  escape  and  stray  thither  of 
themselves,  the  law  winks  at  the  trespass  (O-]]  In  close 
connection  with  this,  and  substantially  of  the  same  kind, 

(p)  Vide  sup.  vol.  i.  pp.  202,  208,  the  title  by  prescription,  vide  post,  p. 

221.  34,  where  it  will  be  explained  uhat 

(q)  Bennett  v.  Reeve.  Willes,  232.  length  of  usage  is  suflRcienl  to  create 

(r)  Sacheveiill  v.  Porter,  Cro.  Car.  a  prescriptiou. 

482  ;  1  W.  Jon.  397.  S.  C.  (t)  Co.  Litl.  122  a.    As  to  common 

(»)  Tyringham's  case.  4  Rep.  36,  b ;  pur  eautt  d*  vicinage.  Heath  v.  Elliott, 

Cowlan  i>.  Slack,  15  East,  108  ;  as  to  4  Bing.  N.  C.  388. 
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is  the  right  described  in  the  books,  as  common  of  shack,  or 
the  right  of  persons  occupying  lands  lying  together  in  the 
same  common  field,  to  turn  out  their  cattle  after  harvest, 
to  feed  promiscuously  in  that  field  (u).  Indeed  this  kind 
of  common,  which  in  the  beginning  was  but  in  the  nature 
of  a  pasture  because  of  vicinage,  and  founded  on  the 
same  reason  (u),  has  now  long  since  in  many  parts  of  the 
country  insensibly  changed  its  nature,  and  become,  by 
the  force  of  custom,  a  right  so  fixed,  that  even  though  the 
owner  of  any  particular  parcel  should  think  fit  to  inclose 
his  land  in  severalty,  it  would  still  continue  subject  to  the 
antient  rights  of  the  intercommoners  (x).  In  a  case  like 
this,  (which  is  of  familiar  occurrence  in  parts  of  the 
country  where  the  land  still  lies  in  open  field,)  the  right 
would  seem  to  be  properly  classed  under  the  head  of 
common  appurtenant  {y). 

[[Common  in  gross,  or  at  large,  is  such  as  is  neither  ap- 
pendant nor  appurtenant  to  land,  but  is  annexed  to  a 
man's  person,  being  granted  to  him  and  his  heirs  by 
deed ;  or  it  may  be  claimed  by  prescriptive  right,  as  by  a 
parson  of  a  church,  or  the  like  corporation  sole.  This  is 
a  separate  inheritance,]]  entirely  distinct  from  any  other 
landed  property  vested  in  the  person  to  whom  the  common 
right  belongs. 

Common  of  pasture  may,  in  respect  of  time,  be 
either  limited  or  unlimited  ;  that  is,  may  either  be  con- 
fined to  particular  seasons  of  the  year,  or  last  all  the 
year  round  (z).  As  to  the  number  of  beasts  to  be 
turned  on,  the  right  is  in  general  subject  to  restriction ; 
for  all  commons  (except  those  in  gross)  must  be  either 
claimed  in  respect  of  some  number  in  particular,  or 
at  least  in  such  manner  as  tends  to  limit  the  number,  as 
for  all  cattle  levant  and  couchant  on  the  land  to  which  the 
common   is   appendant  or   appurtenant — that  is,  for   so 

(u)  Corbet's  case,  7  Hep.  6  jChees-  (v)     Lord   Coke   says,  it  "is   by 

man  v.  Hardham,   1   Uarn.  &  Aid.  "  custom  altered  into  the  nature  of  a 

710.  "  common  uppendiint  or  appurtenant." 

(ti)  Corbet's  case,  ubi  sup.  Corbet's  case,  ubi  sup. 

(x)  Ibid.  (s)  2  Bla.  Com.  34. 
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many  as  the  land  is  capable  of  maintaining  during  the 
winter.  And  a  claim,  subject  to  no  limitation  of  either 
kind  (except  perhaps  in  the  case  where  an  express  grant 
to  that  efiect  could  be  shown),  would  be  void  (a).  But 
with  respect  to  a  common  in  gross,  it  would  seem  that  it 
may  be  either  limited  to  a  particular  number,  or  be  ab- 
solutely unlimited,  or  sans  nomhre(b). 

[By  the  statute  of  Merton,  20  Henry  III.  c.  4  (c),  the 
lord  of  a  manor  may  inclose]]  against  common  of  pas- 
ture {d)  [[so  much  of  the  waste  as  he  pleases,  for  tillage 
or  wood  ground,  provided  he  leaves  common  sufficient  for 
such  as  are  entitled  thereto  (e).  This  inclosure,  when  jus- 
tifiable, is  called  in  law  "  approving,"  an  antient  expres- 
sion, signifying  the  same  as  "  improving"  (/).]]  And  this 
right  is  considered  as  applying  equally  to  any  owner  of 
the  waste,  though  he  may  not  fall  within  the  description 
of  lord  of  the  manor  (^). 

But  the  inclosure  of  common  fields  and  waste  lands, 
and  the  consequent  extinction  of  common  rights  therein, 
are  objects  of  so  much  importance  to  agricultural  im- 
provement, that  they  are  not  left  to  depend  on  this 
antient  statute,  but  are  extended  very  generally,  through- 
out entire  manors  and  parishes  in  almost  every  part  of  the 
kingdom,  by  force  of  local  acts  of  parliament,  passed  from 

(a)   1    Saund.    by   Wms.    28    b,  may   al»o  remark   that  the  teta  of 

n.  (4);    Ueaoett   v.   Reeve,   Willea,  commoo  «ritA*Ml  tiint  is  of  freqant 

231  ;  BensoD  i-.  Chester,  8  T.R.  396  ;  occurreoce  io  the  books,  and  is  oftan 

CheesinaD  v.  Hanlharo,  1  BarD.&  Aid.  used  in  the  same  sense  as  Mas  utmhn, 

711.     As  to  commoQ  because  of  vi-  »ide  How  f.  Strode, 2  \ViIs.274. 

cinage,  see  Corbet's  case,  7  Rep.  5.  (r)  Et  vide  29  Geo.  2,  c  36;  31 

(Jb)  Co.  Litt.  122  a.     It  has  been  Ceo.  2,  c.  41  ;    10  Geo.  3.c.  42  ;  also 

denied  that  even  a  common  in  gross  13  Geo.  3,  c.  81,  for  regulatioo  by  the 

can   be  iatu  nombre,  1   Saund.  346,  commoners  of  the  mode  of  eojoyiog 

But  see  Co.  Litt.  by  Harg.  ubi  sup.  their  common  rights, 

n.  (5).     We  may  observe  here   that  (d)  2  lost.  87;  Bateson  v.  Green,  5 

the  term  sans  nombre  is  sometimesap-  T.  R.  416;   2  Coleridge's  Black.34. 

plied  to  the  case  of  common  for  cattle  (e)  Arlett  v.  Ellis,  7  Bam.  &  Cress. 

levant  and  couchant,l  Saund.byWms.  371. 

28  b.  D.  4.      But  this  is  not  the  sense  (/)  2  Inst.  474. 

in  which  it  is  used  by  Lord  Coke.  We  (^)  Glover  f.  Lane,  3  T.  R.  445. 
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time  to  time  for  the  purpose ;  in  aid  of  which  practice  the 
General  Inctosure  Act,  41  Geo.  III.  c.  109,  has  consoH- 
dated  a  number  of  regulations,  and  made  them  apphcable 
to  every  case  of  local  inclosure,  so  far  as  the  particular 
act,  under  which  the  proceeding  takes  place,  contains  no 
provision  to  the  contrary.  Of  these  regulations,  too  nu- 
merous, and  for  the  most  part  too  minute,  to  be  detailed 
in  a  work  like  the  present,  we  shall  only  notice  the  fol- 
lowing,— that  the  commissioners  to  be  appointed  under  any 
act,  for  dividing  and  allotting  the  common  fields  and 
waste  lands  of  any  ])arish  or  place,  shall  take  a  certain 
oath  for  the  faithful  performance  of  their  office  (i), — that 
they  shall  allot  the  different  shares  to  the  persons  in  ac- 
tual possession  of  the  tenements  in  lieu,  or  in  right,  of 
which  such  allotment  is  made,  without  prejudice  to  any 
question  of  title  to  the  same  (A), — that  immediately  after 
the  allotments  shall  have  been  made,  and  the  award  for 
that  purpose  executed  by  the  commissioners,  or  from  such 
other  time  as  shall  be  ascertained  by  proper  notice,  the 
common  or  other  rights,  which  it  is  the  object  of  the  pro- 
ceeding to  commute,  shall  be  extinguished  (Z), — and  that 
the  award  being  written  on  parchment,  and  read  and  exe- 
cuted by  the  commissioners,  at  a  meeting  of  the  proprie- 
tors called  for  the  purpose,  shall  be  proclaimed  in  the 
parish  church,  and  enrolled  in  one  of  the  courts  of  record 
at  Westminster,  or  with  the  clerk  of  the  peace  for  the 
county  (m). 

It  is  not  however  by  force  of  local  acts  only,  or  of  the 
general  regulations  so  connected  with  them,  that  an  im- 
provement of  this  description  is  capable  of  being  accom- 
plished ;  for  by  a  very  important  addition  lately  made  to 
this  branch  of  our  legislation,  (stat.  6  &  7  Will.  IV.  c.  1 15,) 
intituled  "  An  Act  for  facilitating  the  inclosure  of  open 
and  arable  fields  in  England  and  Wales,"  it  is  now  pro- 

(i)  Sect.  1.  (m)  Sect.   35  ;     see   also   1    &   2 

(fc)  Sect.  7.  Geo.  4,  c.  23  ;  3  &  4  Will.  4,  c.  87, 

(0  Sect.  14  ;  vide  Farrcri).  Billing,  containing  somo  general   regulations 

2  Barn.  St,  Aid.  171.  as  to  allotments  and  awards. 
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vided  that  such  inclosure  may  take  place  in  any  open  and 
common  lands,  whether  arable,  meadow  or  pasture  (n), 
without  the  sanction  of  an  act  of  parliament,  provided  the 
consent  of  two-thirds  in  number  or  value  of  the  persons 
entitled  to  rights  of  common  or  other  rights  therein  be 
obtained  for  the  purpose  ;  and  when  the  consent  of  seven- 
eighths  shall  be  obtained,  may  take  place  even  without 
the  intervention  of  commissioners  (o).  And  for  this  pur- 
pose the  statute  lays  down  a  variety  of  regulations,  con- 
formable in  some  degree  to  those  which  ordinarily  obtain 
under  the  local  inclosme  acts.  But  it  is  provided,  that 
nothing  therein  contained  shall  in  any  case  authorize  the 
inclosure  of  any  waste,  whether  the  soil  thereof  shall  or 
shall  not  be  vested  in  the  lord  of  any  manor ;  or  extend  to 
places  within  ten  miles  of  London,  or  within  certain  dis- 
tances of  other  large  towns  comprizing  a  certain  amount 
of  population  (p). 

Q2,  3.  Common  of  piscary  is  a  liberty  of  fishing  in 
another  man's  water — as  common  of  turbary  is  a  liberty 
of  digging  turf  upon  another  man's  ground  (<y).  There  is 
also  a  common  of  digging  for  coals,  minerals,  stones  (r), 
and  the  like.  All  these  bear  a  resemblance  to  common  of 
pasture,  in  many  respects,  though  in  one  point  they  go 
much  farther ;  common  of  pasture  being  only  a  right  of 
feeding  on  the  herbage  and  vesture  of  the  soil,  which 
renews  annually ;  but  common  of  turbary  and  those  afore- 
said mentioned,  are  a  right  of  carrying  away  the  very  soil 
itself.]]  With  respect  to  common  of  turbary  in  particular, 
it  may  be  remarked  that,  like  common  of  pasture,  it  may 
be  either  by  grant  or  prescription ;    and  may  be  either 

(>i)  I'he  words  are.  "  any  open  aad  "  cupied  according  to  koowa  or  kgal 

"  conamon  arable  fields  (iDcluding  any  "  rights." 
"  unlilled  slips  or  balks  therein)  or  any  (o)  Sect.  40. 

"  open  and  coaiDnoD  meadow  or  pasture  (p)  Sect.  65. 

"  lands  or  fields  in  any  parish,  town-  (9)  Co.  Litt.  122;  Wilson  v.  WU- 

"  ship  or  place  in  England  or  Wales,  les,  7  East.  121. 
"  known  by  metes  and  bounds,  or  oc-  (r)  Peppin  r.  ShakeApetr,  6  T.  R. 

748. 
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appurtenant  or  in  gross;  but  it  is  usually  claimed  as  ap- 
purtenant and  by  prescription ;  and  as  to  a  common  of 
turbary  of  this  kind,  we  may  notice  that  it  cannot  be 
claimed  as  appurtenant  to  land,  but  only  to  a  house  («), 
and  authorizes  not  the  taking  of  turf  except  for  the  pur- 
pose of  using  it  as  fuel  in  the  particular  house  to  which 
the  right  is  annexed  (t). 

\ji.  Common  of  estovers  or  estouviers,  that  is,  neces- 
saries (from  estoffer  to  furnish),  is  a  liberty  of  taking 
necessary  wood  for  the  use  or  furniture  of  a  house  or 
farm  from  off  another's  estate,]]  and  may  be  claimed,  like 
common  of  pasture,  either  by  grant  or  prescription. 
Estovers  indeed  may  be  taken  (as  formerly  shown  (u)  by 
every  tenant  or  lessee  from  off  the  land  let  or  demised 
to  him,  [[without  waiting  for  any  leave,  assignment,  or  ap- 
pointment of  the  lessor,  unless  he  be  restrained  by  special 
covenant  to  the  contrary  (a;).]]  But  this  right  is  not  to  be 
confounded  with  common  of  estovers,  which  (as  already 
explained)  is  the  liberty  of  taking  such  wood  on  the  soil 
of  a  stranger.  These  several  species  of  common,  when  ori- 
ginally established  in  our  law,  had  all  reference,  no  doubt, 
to  the  same  object  as  common  of  pasture,  viz.  Qhe  main- 
tenance and  carrying  on  of  husbandry;  common  of  pis- 
cary being  given  for  the  sustenance  of  the  tenant's 
family ;  common  of  turbary  for  his  fuel  ;^  and  estovers 
[[for  repairing  his  house,  his  instruments  of  tillage,  and  the 
necessary  fences  of  his  grounds.]] 

II.  A  second  species  of  incorporeal  hereditaments  is 
that  of  waySf  [[or  the  right  of  going  over  another  man's 
ground.]]  We  speak  not  here  of  highways,  (which  are 
common  to  the  public,  and  which  consequently  belong  to 
the  division  of  public  and  not  of  private  rights,)  but  of 
[[private  ways,  in  which  a  particular  man  may  have  an 
interest  and  a  right,  though  another  be  owner  of  the  soil.]] 

(i)  Tyrringham'i  case,  4  Rep.  37  a.  (h)  Vol.  i.  p.  241,  269. 

(J)  Valentine  v.  Penny,  Noy,  145.  (i)  Co.  Liu.  41. 
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These  may  be  grounded  on  actual  grant;  as  when  the 
owner  of  the  land,  by  deed,  bestows  on  another  the 
liberty  of  passing  over  his  grounds  to  go  to  tliurch,  to 
market,  or  the  like;  or  it  may  be  by  prescription,  as  if 
all  the  owners  and  occupiers  of  such  a  farm  have  long 
used  to  cross  such  a  ground  for  such  a  particular  pur- 
pose ;  or  by  custom,  as  if  a  similar  practice  has  obtained 
with  respect  to  all  the  inhabitants  of  a  certain  hamlet  (a); 
Qfor  tliis  antient  usage  supposes  an  original  grant]]  whereby 
a  right  of  way  was  originally  created ;  and  upon  which- 
ever of  these  titles  the  right  may  stand,  it  is  capable,  like 
that  of  common,  of  being  either  appurtenant  to  some  par- 
ticular house  or  land,  or  in  grou,  and  annexed  to  the 
person  of  the  grantee.  A  right  of  way  may  also  arise 
by  necessity  ;  Qhus  if  a  man  grants  me  a  piece  of  ground 
in  the  middle  of  his  field,  he  at  the  same  time  tacitly  and 
impliedly  gives  me  a  way  to  come  at  it  (i),]]  for  that  is  ne- 
cessary to  its  enjoyment ;  Qand  I  may  cross  his  land  for 
that  purpose,  without  trespass,]]  In  like  manner  a  tenant 
at  will  shall,  after  the  determination  of  his  interest  by  the 
lessor,  have  free  entry,  egress  and  regress  into  the  land, 
in  order  to  cut  and  carry  away  the  emblements :  for  when 
the  law  gives  a  right,  it  gives  every  thing  necessary  to  its 
exercise  (c). 

III.    Watercourses  are   also  a   species  of  incorporeal 

(o)  2  Bl.  Com.  35.     As  to  the  title  to  private  wars,  not  of  necetsit/.  the 

by  prescription  and  custom,  vide  post,  contrary   was   decided    in  Taylor  v. 

p.  34.     Blackstone  says  that "  By  the  Whitehead,  Doug.  745.     See  note  in 

"  law  of  the  Twelve  Tables  at  Rome,  Coleiidge't  Blackstone,  vol.  ii.  p.  36. 

"  where  a  man  had  the  right  of  way  (6)  1  Saund. by  Wms.  323,  n.  (6)  ; 

"  over  another's  land,  and  the  road  Clark t'.Cogge.Cro.Jac.  170;  Duttoo 

"  was  out  of  lepair,  he  who  had  the  v.  Tayler,  2  Lutw.  1487  ;   Howton  v. 

"  right  of  way  might  go  over  any  part  Frearson,  8  T.  R.  50  ;  Morris  p.  Ed- 

"  of  the  land  he  pleased,  which  was  giogton,3Taunt.  24;  BuUard  v.  Har- 

"  the  established  rule  in  public  as  well  lison,  4  Mau.  &  Sel.  392  ;  Hinchlifle 

"  as  private  ways.     And  the  laws  of  v.  Lord  Kinnoul,  5Bing.  N.C.24, 25. 

"  England  in  both  cases  seem  to  cor-  (c)  Co.  Litt.  55  a  ;   56  a.     As  to 

"  respond  with  the  Roman."     But  as  emblemenis,  vide  vol.  i.  242,  270. 
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hereditament.  A  watercourse  may  be  defined,  generally, 
as  the  right  which  a  man  may  have  to  the  benefit  of  the 
flow  of  a  river  or  stream  :  but  such  right  most  commonly 
refers  to  a  stream  passing  through  his  own  land  (d),  and 
the  banks  of  which  belong  either  to  himself  on  both  sides, 
or  to  himself  on  one  side  and  to  his  neighbour  on  the 
other ;  in  which  latter  case  (unless  the  stream  be  navi- 
gable, for  then  the  bed  of  it,  so  far  at  least  as  the  tide  of 
the  sea  flows,  presumably  belongs  to  the  Crown  (e),  )  the 
proprietor  of  each  bank  is  considered  as  prima  facie  the 
proprietor  also  of  half  the  land  covered  by  the  stream, 
that  is,  usque  filum  aqua  (/).  In  either  case,  however,  we 
are  to  remark  that  the  right  in  question  is  distinguish- 
able from  that  of  merely  using  the  water  upon  the  soil, 
(which  is  incident  as  of  course  to  the  property  in  the 
soil  itself) ;  it  is  that  of  having  the  course  of  the  stream 
kept  free  from  any  interruption  or  disturbance  to  his  pre- 
judice, by  the  acts  of  persons  from  without,  and  in  parts 
not  within  his  own  territory,  whether  consisting  in  a 
diversion  of  it,  or  an  obstruction,  or  a  pollution  by  offen- 
sive commixture.  This  right  prima  facie  belongs  to  every 
occupier  of  land  over  which  water  passes  (g) ;  for  though 
running-water,  air,  and  light  are  all  pub lici  juris,  yet  to 
a  certain  extent  they  are  subject  (as  before  shown  {h)  )  to 
appropriation  by  force  of  an  actual  occupancy  (e);  and  he 
who  is  in  possession  of  any  soil,  is  prima  facie  in  pos- 
session also  of  the  free  course  of  the  streams  which  flow 
over  its  surface.  But  the  right  may  be  divested  by  ex- 
press agreement  between  the  parties  interested,  or  by 
long  usage,  which  is  evidence  of  some  antient  agreement 
of  that  description.     And  therefore  my  general  claim  to 

(c/)  See  Wright  V.  Williams,  1  Tyr,  Wright  v.   Howard.    1    Sim.  &  Stu. 

&  Gran.  398.  190  ;  2  Rol.  Al).  170. 

(«)  Williams  v.  Wilcox,  8  Ad.  fit  {g)  Shury  v,  Piggott,  3  Uulst.  340. 

Ell.  333.  (/»)  See  vol.  i.  p.  149. 

(/)  Hale  de  Jure  Maris,  parti,  c.  I;  (i)  Cauhum  i;.  Fisk,  2Tyrw.  15C. 
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have  the  water  of  such  a  stream  flowing  freely  and  with- 
out disturbance,  over  my  land,  may  be  successfully  op- 
posed by  my  neighbour,  if  he  can  prove  that  by  some 
grant  of  mine  or  of  my  ancestors,  he  is  authorized  to  keep 
up  a  mill  or  the  like,  and  thereby  to  cause  an  obstruction 
of  the  stream,  or  if  he  can  establish  a  title  by  long  usage 
to  do  so.  He  has  then  a  watercourse  for  such  special 
purpose,  by  grant,  or  by  prescription  (k) ;  to  which  the 
general  right  that  1  might  otherwise  have  had  by  occu- 
pancy, has  become  subordinate  (/). 

IV.  Of  a  nature  very  similar  to  watercoursM  tre 
lights  (m),  a  term  used  to  express  a  roan's  right  to  hare 
the  access  of  the  sun's  rays  to  his  windows,  free  from 
any  obstruction  by  the  occupier  of  the  adjoining  land. 
The  element  of  light,  like  that  of  water,  is  capable  to  a 
certain  extent  of  appropriation  by  mere  occupancy — for  a 
man  on  his  own  land  has  a  right  to  all  the  light  which 
will  come  to  him,  and  may  erect  a  house  (even  at  the 
boundary  line  of  his  property,  and  so  as  to  overlook  hig 
neighbour)  with  as  many  windows  as  he  pleasnCa).  And 
by  force  of  a  grant,  or  prescription,  he  may  become  entitled 
to  maintain  these  windows  in  freedom  from  all  obstruc- 


(k)  As  to  the  title  by  prescription,  9   Rep.  58   b  ;    CroM  v.   Lewis,  3 

vide  post,  34.  Barn.  &  Cret.  686  ;  Moore  «.  Raw- 

(0  See  MasoD  v.  Hill,  3  Barn.  &  son,  3  Bam.  &  Cres.  332  ;  Gairitt  v. 

Adol.  304  i  5  barn,  it  Ado).  1,  and  Shaip,  3  Ad.  &  £1.  326.    See  also  as 

the  cases  there  oiled,  where  sufficient  to  the  custom  of  London  with  respect 

authority  for  the  positions  in  the  test  to  lights,  Shadwell  v.  Hutchinson,  2 

on  this  somewhat  obscure  subject,  will  Barn.   &   Adol.  97  ;    Wynstanly   r. 

(it  is  conceived)  be  found.    £t  vide  Lee,  2  Swanst.  333.  But  where  lights 

per   Holroyd,   J.,  Cross  p.  Lewis,   2  have  been  enjoyed  twenty  years,  this 

Barn.   &    Cress.   690  ;    Frankum   v.  custom  is  now  controlled  by  the  Pre- 

Lord   Falmouth,  2  Ad.  &   £1.  452  ;  scription  Act,  2  Will.  4,  c.  71,  as  to 

Bower  v.  Hill,  1   Bing.   N.  C.  549  ;  which  vide  post,  34. 
2  Bing.  N.  C.  339;  Hall  v.  Swift,  (n)  Per  Barley  and  Holroyd.  Js., 

4  Bing.  N.  C.  381  ;   Magor  v.  Chad-  Cross  v.  Lewis,  2  Barn,  ic  Cres.  689, 

wick,  11  Ad.  &  EI.  571.  691  ;    per    LiiUedale,  J.,    Moore   v. 

(m)  As  to  these,  vide  Aldred's  case,  Rawson,  3  Barn.  &  Cies.  340. 
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tion  (o).  But  on  the  other  hand,  in  the  absence  of"  any 
grant,  and  before  the  period  has  elapsed  which  suffices  for 
the  establisment  of  a  prescriptive  claim,  it  is  competent 
to  the  owner  of  the  adjoining  land  to  construct  a  wall  or 
house  on  it,  so  near  to  the  former  one,  as  to  intercept  the 
light,  which  it  would  otherwise  have  received  (p) ;  for  his 
right  to  erect  edifices  on  any  part  of  his  own  soil,  is  as 
clear  as  that  of  the  first  builder. 

V.  Franchises  are  a  fifth  species.  [Franchise  and 
liberty  are  used  as  synonymous  terms ;  and  their  defini- 
tion is  a  royal  privilege  {q),  or  branch  of  the  crown's  pre- 
rogative, subsisting  in  the  hands  of  a  subject.  Being 
therefore  derived  from  the  crown,  they  must  arise  from 
royal  grant,  or  in  some  cases  may  be  held  by  prescription, 
which  (as  has  been  frequently  said)  presupposes  agrant(r). 
The  kinds  of  them  are  various  and  almost  infinite  ;  we 
will  here  mention  some  of  the  principal,  premising  only 
that  they  may  be  vested  in  either  natural  persons  or 
bodies  politic ;  in  one  man  or  in  many ;  but  the  same 
identical  franchise  that  has  before  been  granted  to  one, 
cannot  be  bestowed  on  another,  for  that  would  prejudice 
the  former  grant  (5). 

To  be  a  county  palatine  is  a  franchise  vested  in  a 
number  of  persons.  It  is  likewise  a  franchise  for  a 
number  of  persons  to  be  incorporated,  and  subsist  as  a 
body  politic,  with  a  power  to  maintain  perpetual  succes- 
sion, and  do  other  corporate  acts,  and  each  individual 
member  of  such  corporation  is  also  said  to  have  a  fran- 
chise or  freedom.]  So  there  may  be  a  franchise  [to  have 
a  bailiwick  or  liberty  exempt  from  the  sheriff  of  the 
county,  wherein  the  grantee  only   and  his  officers  are  to 

(0)  Blancbard  v.  Bridges,  4  Ad.&  (7)  Finch,  L.  164. 

El.  195  ;  Swaniborough  t>.  Coventry,  (r)  Co.  Litt.  114a;  as  toprescrip- 

9  Bing.  305.  tion  vido  post,  p.  34. 

(p)  Blanchard  v.  Bridges,  ubi  sup.  (<)  2  Roll.  Ab.  191  ;  Koilw.  196. 
Per  Littlcdale,  J.,  Moore  v.  llawson, 
ubi  tup. 
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[execute  all  process,]  and  other  franchises  there  are  which 
are  frequently  annexed  to  manors  (t) ;  as  for  a  man  [to 
hold  a  court  leet]  for  the  administration  of  criminal  jus- 
tice in  certain  cases  among  the  tenants  and  residents  of 
his  manor,  [to  have  waifs,  wrecks,  estrays,  treasure-trove, 
royal  fish,  forfeitures,  and  deodands]  (the  nature  of  which 
will  more  particularly  appear  when  we  come  to  speak  of 
the  crown's  prerogative),  [to  have  a  fair  or  market]  or 
ferry  or  the  like,  with  the  right  of  taking  toll  there,  or 
[to  have  forest,  chase,  park,  warren,  or  fishery.]  Among 
these  there  are  many  which  belong,  in  point  of  arrange- 
ment, to  other  parts  of  the  present  treatise  ;  but  to  others 
more  particular  notice  is  due  in  this  place. 

1.  And,  first,  as  to  fairs,  markets,  and  ferries.  A  maa 
may  have  a  right  to  hold  a  fair  or  market,  or  to  keep  a 
boat  for  the  ferrying  of  passengers;  and  this  either  by 
royal  grant  or  by  prescription  («),  from  which  a  royal 
grant  may  be  presumed  to  have  been  at  some  time  con- 
ferred. But  no  other  title  than  these  will  suffice;  for  no 
fair,  market,  or  ferry  can  be  lawfully  set  up  without  li- 
cense from  the  crown  (v).  On  the  other  hand,  a  man  may 
by  these  means  lawfully  claim  to  be  lord  of  a  fair  or 
market,  though  he  be  not  the  owner  of  the  soil  on  which 
it  is  held  (u?) ;  or  to  be  the  proprietor  of  a  ferry,  though  he 
be  not  the  owner  of  the  water  over  which  it  is  exercised (x), 
or  of  the  soil  on  either  side  of  the  river  (y);  though 
he  must  possess  over  it  such  rights  at  least  as  will  au- 
thorize him  to  embark  and  disembark  his  passengers  (z). 
The  right  to  take  toll,  also,  from  the  customers  is  usu- 
ally (though  in  the  case  of  a  fair  or  market  not  neces- 

(t)  As  to  maDors,  vide  vol.  i.  pp.  Mayor  of  Northampton  r.   Ward,   2 

201.208.  Stra.   1238;    1  Wils.  107;  ted  vide 

(u)  2  Inst.  220 ;  Trotter  v.  Harris.  per  Littledale,  J.,  R.  v.  SUrkey,  7  Ad. 

2  Y.  &  J.  285.  &  E.  106. 

(i)  2  Inst.  220  ;  R.  v.  Marsden,  3  (i)  Com.  Dig.  Piscary,  B. 

Burr.  1812;  Willes,  512,(n.)  ;  Com,  (y)  Peter  ».   Kendal,  6  B.  &  C. 

Dig.  Piscary,  B. ;  Hale  de  Juie  Maris.  703. 

parti,  c.  2.  (t)  Ibid. 

(tt)  Bac.  A.b.  Fairs,  &c.  D.  n.  (a) 


16    BK.  II.  RIGHTS  OF  PROPERTY. — PART  I.  THINGS  REAL. 

sarily  (a)  )  a  part  of  the  privilege ;  and  the  tolls  of  a 
fair  or  market  are  due  either  in  respect  of  goods  sold 
there  (that  is,  from  the  seller,  not  the  buyer)  or  for  stal- 
lage or  pickage,  or  the  like,  in  respect  of  stalls  or  poles 
fixed  in  the  soil  {b).  But  the  right  of  the  crown  to  autho- 
rize the  collection  of  tolls  is  viewed  by  the  law  with  a  sa- 
lutary jealousy ;  so  that  no  burthen  of  that  kind  can  be 
imposed  on  the  public,  unless  it  have  (in  the  language  of 
the  books)  a  reasonable  commencement  (c) ;  that  is,  unless 
it  be  founded  on  an  adequate  consideration  as  between 
the  public  and  the  grantee ;  which  consideration,  in  the 
case  of  a  f^ir  or  market,  is  the  duty  incumbent  on  the 
grantee  to  provide  ground  for  the  purpose,  and  to  regu- 
late the  proceedings ;  in  that  of  a  ferry,  to  keep  up  a  boat 
for  the  passage  over  a  stream  not  otherwise  fordable  (d). 
And  it  is  also  essential  that  the  burthen  be  reasonable  in 
its  amounts  (e);  for  where  the  tolls  granted  are  outrageous, 
the  franchise  is  illegal  and  void  (/).  It  is  however  to  be 
remarked,  that,  when  any  of  the  privileges  in  question 
can  be  shown  to  exist,  the  party  entitled  to  it  has  a  right  of 
action,  not  only  against  those  who  refuse  or  evade  pay- 
ment of  toll  where  it  is  due,  but  those  also  who  disturb 
his  franchise  by  setting  up,  without  license  from  the 
crown,  a  new  fair,  market,  or  ferry,  so  near  to  his  as  to 
diminish  its  custom  ig) ;  while  on  the  other  hand  he  is 
himself  liable  to  be  criminally  indicted,  if  by  his  wilful 
act,  or  even  by  his  neglect  of  duty,  the  subjects  of  the 
realm  are  obstructed  in  its  lawful  use(/i). 

2.  As  to  the  franchises  of  forest,  chase,  park,  warren, 
and  fishery. 

(o)    Ffeddy  v.   Wheelliouse,   Cro.  (/)  Slat.  1  Westm.  c.31  ;  2  Inst. 

Eliz.   558,   592;  Lord    Egiemont   v.  219;  Cro.  Eliz.  ubi  sup. ;  2  Bl.  Com. 

Saul,  6  Ad.  &  Kl.  924  ;  11.  v.  Starkey,  37  ;  Willes,  ubi  sup. 

7  Ad.  &c  El.  106.  (g)  Blissett  v.  Hart,  Willes,  508  ; 

(fc)  2  Init.  219.  I)e  Hutzon  v.  Lloyd,  5  Ad.  &  E.456  ; 

(c)  2BI.  Com.  37;  Mayor  of  Not-  Bridgland  u.  Shapter,  6  Mee.  &  W. 

tingham  v.  Lamlxjrt.  Willes,  116.  375 ;  Pirn  v.  Curcll,  6  Mcc.  &  W.  234. 

(r/)  Ileddy  v.  Wlicclliousc,  ubi  sup.  (A)  Willes,  612,  (ii.)  >  Payac   v. 

(«>  Ibid.;  2  Inst.  219.  Partridge,  1  Show.  231. 
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A  forest  (in  the  legal  sense)  is  the  right  of  keeping  for 
the  purposeof  venary  and  hunting,  the  wild  beasts  and  fowls 
of  forest,  chase,  park,  and  warren,  (which  means  in  effect 
all  animals  pursued  in  field  sports),  in  a  certain  territory 
or  precinct  of  woody  ground  and  pasture  set  apart  for  the 
purpose,  with  laws  and  officers  of  its  own,  established  for 
protection  of  the  game  (i).  It  is  a  principle  of  our  law 
that  will  be  noticed  more  fully  in  its  proper  place,  that  in 
general  no  man  can  make  title  to  animals  fent  natures — 
which,  while  they  remain  wild,  are  accounted  nuUius  in 
bonis,  or  (what  amounts  to  the  same  thing)  as  the  com- 
mon property  of  mankind.  From  this  it  results  that, 
though  a  man  may  take  or  kill  on  his  own  lands  any  par- 
ticular animals  that  may  happen  to  be  found  there  (ft), 
(subject  to  the  restrictions  imposed  by  the  Game  Acts,  of 
which  we  shall  speak  hereafter,  and  so  thut  he  invade  not 
any  exclusive  franchise  of  sporting,  which  another  person 
may  possess  over  the  same  territory)  (/) ;  yet  he  is  not  at 
hberty  to  confine  beasts  of  venary  in  a  wild  state,  within 
a  particular  precinct,  for  the  mere  purpose  of  diversion 
(even  though  on  his  own  soil) ;  for  this  is  in  some  sense 
to  appropriate  what  belongs  equally  to  others,  and  is  in 
the  nature  of  an  unlawful  monopoly  {m).      Such  at  least 

(i)    Co.  Lilt.   233  a  ;    ManwooJ,  controverted ;  and  the  true  rule  seeoia 

Forest  Laws.  41,  52,  edit.  1665.  always  to   bave  been  that   which  it 

(/()  Case  of  Monopolies,  11  Rep.  stated  by  the  learned  com meuiatorbim* 

87  b.     Sir  W.   Ulackstone  has  sup-  self,  as  allowed  among  the  Saxons,  viz. 

posed  that  the  Norman  race  of  kings  that  in  general  every  man  his  a  right 

introduced  the  doctrine  that  the  right  to  hunt,  &c.  on  his  own  grounds — a 

of    pursuing    and    taking    beasts    of  right,  however,  that  is  moditied  by  the 

venary  belongs  in   every  case  to  the  restraints  in  the  (Jame  Acts,  and  sub- 

sovereign  only,  or  those  by  him  autho-  ject  to  exception  where  another  has 

rised,  and  he  considers  this  as  a  still  freewarreo.  &c.  over  the  land.     See 

existing  doctrine  of  our  law,  and  holds  Christian's  Blackstone,  vol.  ii.  p.  415  ; 

that  (however  common  the   contrary  Chit.  Game  Laws,  3;  11  Rep.  U7  b; 

supposition  may  be)  no  private  person  Ld.  Ray.  251 ;  Salk.  555. 
is  entitled    at   common    law   to    kill  (!)   Lord    Dacre  v.  Tebb,   2    BL 

game,  unless  be  can  show  a  right  of  Rep.  1151. 

freewarreo.     But  Blackstone's  views  (m)  None  can  make  a  park,  chase, 

on  this  subject  have  been  with  reason  or  wanen,  without  the  king's  license, 

VOL.    II.  .C 
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was  the  principle  of  the  antient  law;  which  appears  in  this 
particular  to  remain  unaltered  ;  though  by  a  distinction  in- 
troduced in  comparatively  modern  times,  some  kinds  of 
animals yer«  nature,  such  as  deer,  rabbits,  and  the  like, 
may  be  lawfully  kept  by  any  person  in  an  enclosed  place, 
if  preserved  as  property,  and  not  merely  for  the  purpose 
of  the  chase  (n).  But  the  practice  of  keeping  up  animals 
in  a  wild  state  for  mere  diversion,  though  forbidden  to  the 
subject,  has  been  at  all  times  permissible,  as  a  matter  of  pre- 
rogative, to  the  sovereign.  For  we  find,  that  even  among 
the  Saxons  there  were  woody  and  desart  tracts  called  the 
forests,  which,  [[having  never  been  disposed  of  in  the 
first  distribution  of  lands,  were  held  therefore  to  belong 
to  the  crown]],  and  that  [[these  were  filled  with  great 
plenty  of  game,  which  our  royal  sportsmen  reserved  for 
their  own  diversion,  on  pain  of  a  pecuniary  forfeiture 
for  such  as  interfered  with  their  sovereign.  But  every 
freeholder  had  the  full  liberty  of  sporting  upon  his  own 
territories,  provided  he  abstained  from  the  king's  forests, 
as  is  fully  explained  in  the  laws  of  Canute  (o),  which,  in- 
deed, was  the  antient  law  of  the  Scandinavian  conti- 
nent (/)),  from  whence  Canute  probably  derived  it  (§').]] 
Afterwards,  upon  the  conquest,  the  Norman  race  of  sove- 
reigns exceeded  even  their  predecessors,  in  the  eager 
enjoyment  of  this  branch  of  the  prerogative  ;  for  not  only 
did  they  extend  the  limits  of  the  antient  forests,  by  en- 
croachment on  the  lands  of  their  subjects,  and  lay  out  new 
ones  at  their  pleasure,  without  regard  to  the  rights  of  pri- 
vate property  (r),  but  they  established  a  particular  system 
oi forest  law  (s),  under  colour  of  which,  [[the  most  horrid 

for    ihis  is,    quodammodo,   to  appro-  (o)  C.  77. 

priate  those  creatures  whicli  are  fera  (p)  Cuique  in  propria  futido  quam- 

naturit  and  nitltius  in  bonis,  to  him-  libet  feram  quoquo  modo  venari  per- 

leir,  and  to  restrain  them  of  their  na-  mis^nn.  Sticrnhook,  de  Jure  Sueon. 

tural  liberty  ;  Case  of  Monopolies,  11  I.  2,  c.  8. 

Rep.  87  b;  et  vide  ibid.  86  a ;    2  (v)  2  Bl.  Com.  415. 

Ilol.  Ab.  33,812;  2  Inst.  199;  Com.  (»•)  Manw.  319;  4  Inst.  300,  301. 

Dig.  Chaie,  (D).  (i)   1    Ueeves's  Hist.  Eng.   Law, 

(n)  See  Davies  v.  Powell,  Willes,  48.  206. 
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[[tyrannies  and  oppressions]]  were  exercised  (0;  so  that  our 
ancestors  at  length  became  Qas  zealous  for  their  reforma- 
tion, as  for*  the  relaxation  of  the  feudal  rigours  and  other 
exactions  introduced  by  the  Norman  family,]]  and  strug- 
gled for  the  Carta  de  Foresta  as  strenuously  as  for  the 
Great  Charter  itself  («).  By  this  forest  charter  (confirmed 
in  Parliament  9  Hen.  III.)  (o)  many  forests  unlawfully 
made,  or  at  least  many  precincts  added  by  unlawful  en* 
croachment  to  the  antient  ones,  were  disajf ores  ted,  so  as 
to  remit  to  the  former  owners  their  rights  (x),  (though  in 
the  case  of  such  precincts,  called  thenceforward  purlUuSf 
the  crown  still  continued  to  exercise  some  of  its  privi- 
leges), (y)  while  in  the  forests  that  remained  entire  maay 
abuses  were  reformed  or  mitigated.  And  owing  to  the 
variety  of  statutes  afterwards  made  for  amehoration  of 
the  forest  laws,  and  above  all  to  the  entire  disuse  of  them 
for  centuries  past  by  our  sovereigns  (z),  this  branch  of 
the  prerogative  has  long  ceased  to  be  a  grievance  to  the 
subject  (a).  Some  of  the  royal  forests,  however,  still  exist; 
and  with  some  few  exceptions,  such  as  the  New  Forest  ia 
Hampshire,  founded  by  the  Conqueror,  that  of  Windsor 

(t)  "The  penalty  for  killing  a  stag  (y)  4  Ia»t.  303.  304;  Conn.  Dig. 

"  or  boar  was  loss  of  eyes— for  Wil-  Chase.  1.      Purlieu  is  variously  de* 

"  Ham  loved  the  great  game,"  says  the  lived  from  pur  litu  (exempt  place), 

Saxon  Chronicle,  "  as  if  he  had  been  4  lost,  ubi  tup.  ;  or  pounlUt,  peian- 

"  their  father." — Hallam's  Mid.  Ages,  bulation.  Com.  Dig.  Chase,  I.I. 
vol.  ii.  p.  426.  (s)  Ad  attempt  to  revive  them  was 

(li)  2  Bl.  C.  416.     As  to  the  Great  made  by  Charles  1,   and  courts  were 

Charter,  vide  sup.  vol.  i.  p.  172.  held  by  the  chief  justice  in  eyre,  for 

(v)  Its  clauses  had  been  previously  recovery  of  the  king's  forestal  rights, 

incorporated  in  the  Great  Charter  of  Ilaliam,  Const.  Hist.  vol.  ii.  p.   13; 

John,  granted  at  Runnymede. — Hal-  but  by  16  Car.  1,  c.  16,  the  extent  of 

lam's  Mid.  Ages,  vol.  lii.  p.  222,  note.  the  royal  forests  is  now  fixed  accord- 

(x)  1  Reeves,  254.     This  charter  ing  to  their  boundaries  in  20  Jac.  I, 

is  considered  by  Lord  Coke  as  only  a  and  no  place  is  to    be  hereafter  ac- 

declaratory  law,  and  he  holds  that  the  counted  forest,   where    forest    courts 

king  could  never  make  forests  in  the  were  not  held  within  sixty  yean  before 

land  of  his  subjects,  without  their  con-  1  Car.  1. 
sent.  4  Inst.  300.  (a)  2  Bl.  C.  416. 

c  2 
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by  Henry  VIII.,  and  that  of  Richmond  by  Charles  I.  (5) 
are  of  such  remote  antiquity,  that  no  trace  is  said  to  re- 
main in  history  of  their  first  creation  (c). 

Though  a  forest  is  in  general  a  royal  possession,  we  are 
nevertheless  to  observe  that  it  is  capable  of  being  vested 
in  a  subject  (d) ;  for  if  the  sovereign  grant  a  forest  to  a 
private  person,  with  words  expressly  authorizing  the  ad- 
ministration of  forest  law  there,  the  grantee  will  have 
that  franchise  to  its  full  extent,  with  all  the  appropriate 
courts  and  officers  (e).  It  is  also  to  be  remarked,  that 
a  forest  is  a  right  which  the  owner  thereof  (whether  so- 
vereign or  subject)  may  have  either  in  his  own  lands  or 
the  lands  of  another  (/);  and  in  this  respect  it  differs 
from  a  right  of  common,  and  the  other  incorporeal  heredi- 
taments above  described,  for  these,  as  they  issue  out  of  the 
soil,  cannot  exist  in  the  same  man  who  is  general  owner 
of  the  soil  itself,  (the  latter  title  superseding  all  inferior 
claims  like  these,)  and  are  consequently  rights  which  a 
man  can  claim  to  exercise  only  in  alieno  solo  ;  but  a  forest, 
and  indeed  all  franchises  in  general,  are  inheritances 
collateral  to  the  ownership  of  the  land  {g  ),  and  may  be 
claimed  by  a  man  either  in  propria  solo,  or  in  alieno  (h). 
The  owner  of  a  forest  is  also  considered  (notwithstanding 
the  general  rule  that  title  cannot  be  made  to  things  fercd 
nature)  as  having  a  quaUfied  property  in  the  wild  ani- 
mals of  chase,  and  venary  there  found,  so  long  as  they 
continue  therein ;  and  no  other  person  can  lawfully  take 
them  within  those  precincts,  or  chase  them  from  thence 
and  take  them  in  other  ground  (i).     But  if  a  wild  animal 

(fc)  Hallam,  Const.    Hist.  vol.   ii.  Jac.    155;    vide    Coleridge's   Black- 

P-  14,  (n).  stone,  vol.  ii.  p.  38,  o.  (19). 

(c)  4  Inst.  319,  vvhere  it  is  said  (j)  4  Inst.  301,  318;  Lord  Dacre 
that  the  forests  in  England  are  iu  v.  Tebb,  2  Ul.  Kep.  1151;  Sutton  «. 
number  sixty-nine  ;  sec  also  as  to  the  Moody,  Ld.  Raym.  251. 

antiquity  of  the  forests,  4  Inst.  293,  (^)  4  Inst.  318. 

294.  (/»)2  HI.  Com.  38. 

(d)  Co.  Litt.233  a.  (j)  Sutton  v.  Moody,  ubi  sup.;  2 
(«)  Case  of  Leicester  Forest,  Cro.  Bl.  Com.  394,  395,  419. 
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strays  from  the  forest,  it  ceases  to  be  the  property  of 
the  owner  of  the  franchise,  and  will  belong  to  the  first 
taker  (£). 

A  chase  is  a  franchise  granted  by  the  crown  to  a  sub- 
ject, empowering  the  latter  to  keep  for  his  diversion, 
within  a  certain  precinct  so  called,  the  wild  animals  of 
chase,  (which  in  a  legal  sense  are  the  same  with  those  to 
which  the  right  of  forest  extends  (j) ;  but  not  authorizing 
the  establishment  of  forest  law  within  such  precinct  (A). 

A  park  properly  signifies  an  inclosure,  and  is  popularly 
applied  to  any  ground  which  a  gentleman  chooses  to  sur- 
round with  a  wall  or  paling,  and  to  stock  with  a  herd  of 
deer ;  but  in  the  technical  sense  in  which  we  now  use  the 
term,  a  park  is  nearly  equivalent  to  a  chase,  being  in  eflect 
no  other  than  a  chase  inclosed  (/). 

A  free-warren  {m)  is  a  similar  franchise,  granted  by  the 
crown  to  a  subject,  [[for  preservation  or  custody,  which 
the  word  signifies,  of  beasts  and  fowls  of  warren,]]  which, 
according  to  Lord  Coke,  are  "  hare,  coney,  roe,"  "  partridge 
"  quail,  rail,  kc."  "  pheasant,  woodcock,  kc."  "  mallard, 
"  heron,  &c."(n)  To  this,as  well  as  to  chase  and  park,  apply 
generally  the  principles  which  have  been  before  noticed  in 
respect  of  a  forest ;   with  this  exception,  however,  as  to  a 

(0  12  Hen.8.  f.  10.  cited  1  Chris-  l&S ;  1  Saaad.  84.  a.  (3);  Vaia  v. 

tiaa's    Black.    419.    (o.);    et   vide  Lord  Cawdor.  1 1  East.  568  ;   Merwt 

Keilw.  30;  SuttOQ  t.  Moody, ubi  sup.  v  Harvey,  5 Tiuot.  442;  Lord  Daem 

ij)  Co.  Litt.  233  a.  ».  Ttbb.  2  Bl.  Rep.  1151  ;  Patrick  », 

(A)  Manw.   52  ;  see   also    2    Bla.  Greeoway.  1  SaunJ.  346  b ;  Duke  of 

Com.  415,  where  a  chase  or  a  park  Devonshire  v.  Lodge,  7  B.  &  C.  36; 

are  described  as  "smaller  forests  ia  Pickeiiog  v.  Noyes,  4  B. &  C.639. 

"  the  hands  of  a  subject,  but  oot  go-  (n)  Co.  Litt.  233  a;  where  these 

"  verned  by  the  forest  laws."  &c.'s  are   left    without    eiplaoation. 

(/)  Manw.  52  ;  2  Bl.  Com.  33.  Klanwood,  on  the  other  baud,  says. 

(m)  See  Bro.  Ab.  tit.  Warren ;  Dyer,  "  There  are  only  two  beasts  of  warreo. 

30  b. ;  Co.  Litt.  2  a.  1 14  b  ;  Keilw.  "  the  hare  and  the  coney,  and  but  two 

148,  n.  ;Bowlston  V.Hardy,  Cro.  Eliz.  "fowls  of  warren,  the  pheasant  and 

648;  Attorney- (jeneial  v.  Parsons,  2  "  the  partridge."  Manw.  95;  and  see 

Tyrw.223  ;  Morris  v.  Dimes,  1  Ad.  &  Barrington'scase, 8  Rep.138  b;  grouse 

£1.  654  ;  Wadhurst  v.  Damiue.  Cro.  are  not  birds  of  warren.  Duke  of  De- 

Jac.  45  ;  Case  of  Leicester  Forest,  ibid.  vonshire  r.  Lodge,  7  B.  &  C.  36. 
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park,  that  it  is  incapable  of  being  claimed  in  alieno  solo 
and  can  exist  only  in  land  belonging  to  the  owner  of  the 
franchise  himself  (o). 

[[A  free-fishery  (p),  or  exclusive  right  of  fishing  in  a 
public  river,  is  also  a  royal  franchise  {q).'2  As  the  bed  or 
soil  (r),  so  the  right  of  fishing  presumably  belongs  in  pri- 
vate rivers  (viz.  those  not  navigable)  to  the  owners  of  the 
land  on  either  side,  and  to  them  only  (s).  In  those  which 
are  public  (that  is,  navigable  (t),)  the  bed  (so  far  at  least 
as  the  tide  flows)  appertains  prim-^  facie  to  the  crown — 
the  right  of  fishing  to  the  public  at  large  (m).  But  in 
either  one  or  the  other,  there  may  be  a  particular  title  in 
some  individual,  by  which  such  general  or  presumptive 
right  may  be  controlled  (x)  ;  and  this  may  take  place  in  a 
public  river,  by  force  of  some  royal  grant  or  prescription 
entitling  a  private  person  and  his  heirs  to  the  exclusive 
right  of  fishing  therein  :  a  privilege  called  by  Blackstone 
a  free  fishery  (?/).  Grants  of  this  description  can  no 
longer  be  made  by  the  crown  (z),  being  prohibited  by 

(o)  2  Bl.  Com.  38.     Blackstone  re-  (u)  Ibid.  c.  4  ;  Ward  v.  Creswell, 

marks  on  the  other  hand,  that  free-  Willes,  265;  Mayor,  &c.  of  Orford  v. 

warren  may  be  claimed  in  alieno  solo;  Richardson,  4  T.  R.  437  ;  2  H.  Bla. 

and  accounts  for  it  by  the  fact,  that  182,  S.C. ;  Bagott  v.  Orr,  2  Bos.  & 

antientiy  keen  sportsmen,  on  selling  Pul.  472  ;  Blundell  v.  Catterall,  5  B. 

their  lands,  often  reserved   to  them-  &  Aid. 268;  Williams d. Wilcox,  8  Ad. 

selves  and  their  heirs  the  freewairen  &  E.  333. 

that  they  had  in  them.     Ibid.  39.  (a)  Hale,  de  Jure  Maris,  part  i.  c. 

(  p)  See  Hale  de  Jure  Maris,  part  i.  1,4. 

c.  4  ;  Lord  Fitzwalter's  case,  1  Mod.  (y)  There  are  in  law,  the  three  dif- 

105;  Warren   v.  Matthews,   1    Salk.  kreut  \.ern\so( free Jishery, several Jish- 

357;  Smith   v.  Kemp,  2  Salk.  637;  ery,  andjcommon  of  Jishery  or  piscary 

Carter  v.  Mercot,  4  Burr.  2162  ;  Case  (Smith  v.  Kemp,  Salk.  637)  ;  and  if  is 

of  River  Banne,  Davies,  65.  remarked  by  Blackstone  (vol,  ii.  p.  40) 

(9)  Blackstone  adds,  that  it  "is  that  "  they  are  very  much  confounded 

"  considered  as  such  in  all  countiies  "  in  our  law  books  ;"  and  a  doubt  is 

"where   the   feudal   polity    has  pre-  expressed  in  Co.  Litt.  by  Ilarg.  122  a, 

"  vailed,"  and  cites  Seld.  Mar.Claus.  i.  n.  (7),  whether  Blackstone's  own  use 

24;  Dufresne,  v.  603  ;  Crag.de  Jure  of  the  term  free  fishery  is  quite  cor- 

Fcod.  II.  8,  15.  rect,  and  whether  it  does  not  apply  to 

(r)  Vide  lup.  p.  12.  all  streams,  whether  public  or  private. 

(0  Hale,  de  Jure  Maris,  part  i.e.  4.  (»)  2  Bl,  Com.  39;  Duke  of  So- 

(()  Ibid.  c.  1,2.  mersct  v.  Fogwell,  5  B.  &  Cres.  876. 


CHAP.  XXII. —  OF  INCOHPOBEAL  HEREDITAMENTS.       23 

King  John's  great  charter  (a),  and  the  second  (&)  and 
third  (c)  confirmations  of  it  in  the  reign  of  his  succes- 
sor :  but  the  right  of  conferring  them  was  considered, 
prior  to  these  charters,  as  one  of  the  flowers  of  the  pre- 
rogative (d) ;  and  it  is  from  this  origin  that  the  vaUdity  of 
a  free  fishery  at  the  present  day  must  in  every  case  be 
derived.  The  privilege  materially  differs,  it  will  be  ob- 
served, from  the  right  of  common  of  piscary  formerly  men- 
tioned (f),  which  is  not  exclusive  in  its  nature,  nor  a  fran- 
chise, but  referable  to  private  rivers,  and  capable  of  being 
created  by  the  grant  of  a  subject.  In  farther  illustration  of 
the  difi'erence  between  them,  we  may  add,  that,  in  a  free 
fishery,  a  man  has  a  qualified  property  in  the  fish  before 
they  are  caught,  in  a  common  of  piscary,  he  has  no  pro- 
perty till  afterwards  (/). 

VI.  Rents  are  the  last  species  of  incorporeal  heredi- 
taments that  we  propose  to  notice.  QThe  word  rent 
(reditus)  signifies  a  compensation  or  return]]  yielded  pe- 
riodically, to  a  certain  amount,  out  of  the  profits  of  some 
corporeal  hereditament,  by  the  tenant  thereof.  To  ob- 
tain a  clear  idea  of  rent,  it  may  be  useful  to  dwell  a  little 
upon  some  of  the  points  of  this  definition.  First,  then,  it 
is  yielded,  that  is,  paid  as  a  thing  due.  And  therefore  it 
is  said  by  the  antient  lawyers,  to  lie  in  render,  in  contra- 
distinction to  such  incorporeal  hereditaments,  as  common 
or  the  like,  which  the  party  entitled  to  them  is  to  take 
for  himself,  and  which  are  consequently  said  to  lie  in 
prender  (g).  It  must  also  be  of  certain  amount,  or  that 
which  may  be  reduced  to  certainty,  by  either  party,  for 

(a)  Cap.  47,  edit.  Oxod.  ;  gee  as  to  restrained  by  Magna  Charta  and  sub- 

Magna  Charta,  sup, vol. i.  p.  172.  sequent    statutes;    see    NVUUams  v, 

(6)  Cap,  20.  Wilcox,  8  Ad.  &  E.  314. 

(c)  9  Hen.  3,  c.  \6.  (e)  Vide  sup.  p.  9. 

(d)  The  right  was  also  exercised  (/)  2  Bl.  Com.  40  ;  F.  N.  B.  88  ; 
by   the  crown,   and  granted   out  to  Smith  v.  Kemp,  2  Salk.  637. 
subjects,  of  making  iceirs  on  our  public  (^)  Burton,  Compend.  375. 
rivers  ;  but  this  was  in  like  manner 


24   BK.  II.  RIGHTS  OF  PROPERTY.  —  PART  I.  THINGS  REAL. 

certum  est  quod  certum  reddi  potest  (h).  It  must  also  be 
payable  periodically,  as  yearly,  or  in  every  second,  third 
or  fourth  year,  or  the  like  (i).  Again,  it  in  considered  as 
payable  out  of  the  profits  (k)  of  the  land,  and  must  conse- 
quently [[not  be  part  of  the  land  itself,  wherein  it  differs 
from  an  exception  in  a  grant,  which  is  always  of  part  of 
the  thing  granted  (Z).]]  Thus  a  man  cannot  reserve  by 
way  of  rent,  the  vesture  or  herbage  of  the  land  de- 
mised (m).  [[Yet  there  is  no  occasion  for  it  to  be,  as  it 
usually  is,  a  sum  of  money ;  for  spurs,  capons,  horses, 
corn  and  other  matters  may  be  rendered,  and  frequently 
are  rendered,  by  way  of  rent  («)•[]  Moreover,  [[it  must 
issue  out  of  hereditaments  corporeal.  Therefore  a  rent 
cannot  be  reserved  out  of  a  common,  a  franchise,  or  the 
like  (o).'2  And  lastly,  the  person  from  whom  it  is  due 
must  be  the  tenant  of  the  land.  But  his  tenancy  may  be 
either  in  possession,  remainder,  or  reversion ;  for  a  rent 
may  be  as  well  reserved  upon  the  grant  of  a  reversion  or 
remainder,  as  on  the  conveyance  of  an  estate  in  posses- 
sion (p). 

[[There  are  at  common  law  (q)  three  manner  of  rents, 
rent-service,  rent-charge,  and  rent-seck.[]  Rent-service  is 
where  the  rent  accrues  in  connection  with  a  tenure, 
attended  (as  tenure  almost  invariably  is)  by  fealty,  or 
by  fealty  and  other  services  (r) ;  and  this,  whether  the 
party  to  whom  the  rent  is  due  be  entitled  to  fealty,  as 
having  the  reversion  of  the  land  out  of  which  it  issues,  or 

(h)  Co.  Litl.  142  a.  issuing  out  of  an  incorporeal  heredita- 

(i)  Ibid.  47  a.  ment,  Gilb.  Rents,  22.     And  in  erery 

(«)  Ibid.  141  b,  142  a.  case   the  reservation  of  rent  upon  an 

(/)  Plowd.   13;  8   Rep.  71  ;    Co.  incorporeal  inheritance  will  be  binding 

Litt.  142  a.  on  t^g  lessee,  as  a  contract  to  pay  so 

(m)  Co.  Litt.  142  a.  much  money.  Cruise,  Dig.  Rents. 

(«)  Ibid.  (p)  Co.  Litt.  47  a,  142  a ;  Bac.  Ab. 

(o)  Co.  Litt.  142  a,  144  a,   47  a  ;  Rent  13. 

Gilb.  Rents,  20.     The  sovereign  how-  (9)  Litt.  s.  213. 

ever  by  prerogative,  and  in  some  cases  (»•)  Ibid.;  Co.  Lilt.  142  a. 

a  lubject  by  statute,  may  have  a  rent 
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as  having  the  mere  seigniory — in  other  words,  whether 
the  tenure  be  of  the  imperfect  or  the  perfect  kind  (t). 
Thus  if  A.,  seised  in  fee,  make  a  gift  of  land  to  B.  in  tail, 
or  demise  to  him  for  life,  or  years,  reserving  a  rent,  or  if 
B.  be  seised  in  fee  of  a  tenement  holden  of  A.  as  lord  of 
a  certain  manor,  at  a  certain  antient  rent,  such  rent  is  in 
either  case  rent-service;  for  it  is  due  as  from  a  tenant 
owing  fealty  to  his  lord  (u).  To  rent  of  this  description 
the  common  law  attaches  as  of  common  right,  (and  inde- 
pendently of  any  express  provision  for  that  purpose  be- 
tween the  parties  (x),)  the  power  of  distress  (y);  that  is, 
the  lord  was  entitled,  in  the  event  of  the  rent's  falling 
into  arrear,  to  enforce  payment  without  legal  process,  by 
entering  the  land,  and  seizing  the  goods  and  chattels  found 
thereon.  The  other  two  species  of  rent  ditl'er  from  the 
former,  in  having  no  connection  with  fealty.  But  more 
particularly — a  rent-charge  is  where  the  owner  of  the  rent 
has  neither  seigniory  nor  reversion,  and  can  consequently 
claim  no  fealty,  but  is  entitled  nevertheless,  by  force  of 
an  express  contract  to  distrain,  Qas  where  a  man  by  deed 
maketh  over  to  others  his  whole  estate  in  fee  simple,  with 
a  certain  rent  payable  thereout,  and  adds  to  the  deed  a 
covenant  or  clause  of  distress,  that  if  the  rent  be  arrear 
or  behind,  it  shall  be  lawful  to  distrain  for  the  same  («);]] 
or  where  a  man  by  deed  grants  out  of  the  land  whereof 

(()  Vide  sup.  vol.  i.  p.  331,  333,  "  etUte,  but  that  Umm  fendal  fmfBi- 

233,241,275,291.  "turn  wer«  ifterwards   turned  into 

(«)  If  a  man  holds  as   tenant  at  "  distresses,  according  to  the  pignorary 

will  only,  though  subject  to  a  rent,  yet  "  method  of  the  civil  law."     And  this 

it  is  not  rent  service,  for  there  is  no  he   adds,  "  may  easily  account  why 

fealty,  vide  sup.  vol.  i.  p.  275.     The  "  the  power  of  distraining  always  at- 

lessee,  however,  may  distrain  of  com-  "  tended  the  fealty,  because  the  power 

moD  right,  Co.  Litt.  57  b.  "  of  seizure  (for  forfeiture)  couU  only 

(j')  Litt.  s.  214.  "  belong  to  him  in  whoM  hooMgc  the 

(y)  Lord  Chief  Baron  Gilbert  re-  "tenant  was,  and  to  whom  the  lands 

marks  that  "  antiently  the  not  paying  "  must  return  when  the  feudal  dona- 

"  attendance  on   the  lord's  courts,  or  "  tion   to  the   tenant   was   spent." — 

"  not   doing  the   feudal   service,  was  Cilb.  on  Rents,  3,  5. 

"punished  with  the  forfeiture  of  the  (s)  Litt.  s.  217. 
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he  is  seised,  a  certain  rent  payable  to  another,  with  a 
like  clause  of  distress  (a).  In  either  of  these  cases  Qhe 
land  is  liable  to  the  distress,  not  of  common  right,  but 
by  virtue  of  the  clause  in  the  deed ;  and  therefore  it  is 
called  a  rent-charge,  because  in  this  manner  the  land  is 
charged  with  a  distress  for  the  payment  of  it  (&).]]  A 
rent-seek  {reditus  siccus)  is  where  the  owner  of  the  rent 
has  neither  seigniory  nor  reversion,  nor  any  such  express 
power  of  distress  as  above  described.  Thus,  in  either  of 
the  cases  of  rent-charge  just  described,  if  no  clause  of 
distress  were  inserted  in  the  deed,  the  rent  would  be  rent- 
seek  (c). 

We  must  be  careful,  however,  to  distinguish  here  be- 
tween the  two  kinds  of  rent  last  above  described  and  an 
annuity,  which  ps  a  yearly  sum  chargeable  only  upon 
the  person  of  the  grantor  (d).  Therefore  if  a  man  by 
deed  grant  to  another  the  sum  of  20/.  per  annum,  without 
expressing  out  of  what  lands  it  shall  issue  (e),  no  land  at 
all  shall  be  charged  with  it,  but  it  is  a  mere  personal  an- 
nuity,^ and  does  not  belong  to  the  class  of  things  real ; 
though  (by  an  anomaly  which  has  sometimes  led  to  con- 
fusion) a  man  may  have  an  estate  of  inheritance  in  it, 
that  is,  it  may  be  made  descendible  to  his  heirs  {f),  while 
personalty  in  general  can  devolve  only  to  the  executors  or 
administrators. 

[^There  are  also  other  species  of  rents  which  are  redu- 
cible to  the  three  above  enumerated.  Rents  of  assize^ 
are  rents  at  which  the  freeholders  or  copyholders  of  a 
manor  have  held  under  the  lord  from  time  immemorial  {g) ; 
and  they  Qcannot  be  departed  from-  or  varied  :  those  of  the 

(o)  Liu.  8.  218.  Blackstone, "  a  man  may  have  a  real 

(fc)  Ibici.  217.  "esiate  in  it."     But   it  seems  clear 

(e)  Ibid.  217,  218.  that  this  can  only  be  in  the  sense  of 

(d)  Co.  I^itt.  144,  20  a,  and  n.(4)  an  estate  of  inheritance,  and  that  an 

by  llarg.  annuity  savours  in  no  other  respect  of 

(«)  As  to  the  casos  in  which  the  the  realty;  8ce2  Ul.  Com.by  llovcnd. 

grant  shall  b«  construed  as  rcnt-chargu,  p.  40,  n.  (81);  Co.  Litt.  20  a  ;  Aubin 

vide  Co.  Litt.  147  a.  v.  Daly,  4  IJ.  &  Aid.  69. 

(/)  Co.  Litt.  2  a.    According  to  (g)  2  Inst.  19. 
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[[freeholders  are  frequently  called  chief  rents,  (reditus 
capitales),  and  both  sorts  are  indifferently  denominated 
guit  rents  {quieti  reditus),  because  thereby  the  tenant  was 
quit  and  free  of  all  other  services.  When  these  payments 
were  received  in  silver  or  white  money,  they  were  antiently 
called  white  rents  {reditus  albi)  (A),  in  contradistinction 
to  rents  reserved  in  grain  or  baser  money,  which  were 
called  reditus  nigri,  or  black  mail  (t).]]  Being  connected 
with  a  tenure  by  fealty,  they  are  consequently  rent  ser- 
vice, for  which  it  follows  that  the  lord  is  entitled  as  of 
common  right  to  distrain  for  them  when  they  fall  into 
arrear  (A).  Hack  rent  is  a  term  expressive  only  of  the  pro- 
portion a  rent  bears  to  the  value  of  the  tenement  on  which 
it  is  charged.  When  it  is  Qof  the  full  value  of  the  tene- 
ment or  near  it]]  the  rent  is  said  to  be  a  rack  rent.  A  fee 
farm  rent  is  where  an  estate  in  fee  is  granted  subject  to  a 
rent  in  fee,  Qof  at  least  one-fourth  of  the  value  of  the  lands 
at  the  time  of  its  reservation  (/),]]  and  such  rent  appears  to 
be  called  fee  farm,  because  [[a  grant  of  lands  reserving 
so  considerable  a  rent,  is  indeed  only  letting  lands  to 
farm  in  fee  simple,  instead  of  the  usual  method  for  life  or 
years.]]  It  results  from  former  explanations,  that  such  a 
rent,  if  created  by  a  subject  since  the  statute  of  Quia 
emptores  (»i),  can  never  be  a  rent  service,  for  no  fealty  can 
be  due  to  the  grantor  (n).  But  it  may  be  either  a  rent 
seek  or  a  rent  charge  (o). 

{h)  Id  Scotland,  this  kind  of  small  BlackttoDe.  by  Coleridge ;  and  in  that 

payment  is  called  blanch  holding,  re-  by  Ilovenden,  p.  43. 

dituialbtcjirma.  (w)  As  to  this  statute,   vide  sup. 

(0  2  Inst.  19.  vol.i.p.221.    According  to  Mr.  Har- 

(fc)  2  Walk.  Cop.  191  ;  vide  stat  grave,  a  fee  farm  rent  cannot  be  ere- 

Hen.  8.  ated  by  a  subject,  since  this  statute,  it 

(/)  Co.  Litt.   143  b.     Blackstone  being  in  his  opinion  essential  to  the 

defines   a   fee  faim   rent   as   a    rent  definition  of  a  fee  farm  rent,  that  it 

charge  Issuing  out  of  an  estate  in  fee  should  be  a  rent  service  ;  Co.  Litt.  by 

ofatleastonefourth,  &c.vol.ii.  p.  43;  Harg.  144  a,  n.($);  but  see  the  other 

but  apparently  by  a  misconception  of  authorities  cited  in  the  last  note. 

Lord  Coke's  meaning,  see  Co.  Lilt,  by  (n)  Vol.  i.  p.  221. 

Harg.  144  a,  n.  (5)  ;  and  the  notes  in  (o)  Doug.  627,   note  (1)  ;  et  Tide 

Doug.  627;  and  in  the  2d  vol.  of  Litt.  217. 
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These  are  the  general  divisions  of  rent ;  and  their 
correct  apprehension  is  still  of  great  importance  to  the 
student,  but  the  difference  between  them  in  respect  to 
the  remedy  for  recovering  them  is,  for  practical  purposes, 
nearly  at  an  end.  For  it  is  provided  by  stat.  4  Geo.  II. 
c.  28,  that  every  person  shall  have  the  like  remedy  by 
distress,  in  cases  of  rent  seek,  rents  of  assize,  and  chief 
rents,  which  had  been  duly  answered  or  paid  for  the  space 
of  three  years  within  twenty  years  before  the  first  day  of 
the  sessions  of  parliament  in  which  the  act  was  passed, 
of  should  be  thereafter  created,  as  in  the  case  of  rent  re- 
served upon  lease. 

With  respect  to  the  manner  of  creating  rents,  it  may 
be  observed  generally,  that  the  methods  are  two — for 
either  the  owner  of  land  may  grant  a  rent  out  of  it,  or  he 
may  grant  the  land  itself,  subject  to  a  rent  {p).  Rent 
charge  or  rent  seek  may  be  constituted  in  either  of  these 
ways  {q)  ;  rent  service  in  the  latter  only. 

[[Rent  is  regularly  due  and  payable  upon  the  land  from 
which  it  issues,  if  no  particular  place  is  mentioned  in  the 
reservation  (r).  But  in  the  case  of  the  sovereign,  the 
payment  must  be  either  to  the  crown's  officers  at  the  Ex- 
chequer, or  its  receiver  in  the  country  (s).  And  strictly 
rent  is  demandable  and  payable  before  the  time  of  sunset 
of  the  day  whereon  it  is  reserved  (t),  though  perhaps  not 
absolutely  due  till  midnight  (u).'2 

By  the  common  law,  if  the  estate  or  interest  of  the  per- 
son entitled  to  any  rent  determined  in  the  interval  be- 
tween one  of  the  days  of  payment  and  another  (as  by  his 
death,  supposing  him  to  be  tenant  for  life),  the  periodical 
sum  then  accruing  was  entirely  lost  to  him  and  his  repre- 
sentative (y) ;  and  supposing  the  rent  itself  not  to  deter- 
mine, but  to  continue  j)ayable  to  some  person  in  remainder 

(p)  Anon.  V.  Cooper,  2  VVils.  376.  (u)  1   Saund.   287  ;  Prcc.   Clian. 

(q)  Vide  Liu.  ••217.218.  555;  Salk.    578;  Lord    Rockingliam 

(r)  Co.  Litl.  201  b.  v.  Pcniice.  1  P.  Wins.  178. 

(i)  4  Rep.  73.  (i;)  Vide  Jcnncr  v.  Morgan,   1  P. 

(0  Co.  Liu.  202  a ;  1  Audcrs.  253.  Wms.  392. 
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or  reversion,  the  whole  sum  accruing  in  respect  of  such 
interval  would  belong  to  that  person,  though  the  greater 
portion  of  it  should  have  elapsed  in  the  time  of  his  pre- 
decessor. But  by  a  late  act,  4  &  5  Will.  IV.  c.  22  (w), 
(passed  IGth  June,  1834),  it  is  provided,  that  in  case  of 
any  rent  service  reserved  on  a  lease  made  subsequent  to 
the  act,  by  a  tenant  in  fee  or  for  life,  or  person  demising 
under  a  power,  and  also  in  case  of  all  other  rents  and 
fixed  periodical  payments  of  any  description  payable 
under  any  instrument  coming  into  operation  after  the 
passing  of  that  act,  there  shall  be  an  apportionment  thereof 
whenever  the  interest  of  the  person  entitled  to  the  same 
determines  by  death  or  otherwise;  so  that  the  executors, 
or  administrators,  or  assigns  of  such  person,  or  the  person 
himself,  as  the  case  may  be,  shall  be  entitled  to  a  pro- 
portion thereof,  according  to  the  time  that  elapses  between 
the  last  period  for  payment  and  such  the  determination 
of  his  interest.  But  this  is  subject,  in  the  case  of  rent 
reserved  by  lease  of  lands  and  tenements,  to  a  proviso 
that  such  apportionment  shall  not  be  claimed  from  the 
party  liable  under  the  lease,  who  is  still  to  make  payment 
of  the  whole  to  the  party  who  would  have  been  entitled 
if  the  act  had  not  been  made ;  the  latter,  however,  being 
made  accountable,  both  at  law  and  in  equity,  to  the  per- 
son claiming  the  apportionment  (x). 

There  is  also  another  kind  of  apportionment,  as  where 
the  tenant  under  a  lease  has  been  evicted  of  part  of  the 
land  out  of  which  the  rent  issues,  by  a  person  having 
title  paramount  to  that  of  the  lessor,  or  where  part  of  it 
has  been  surrendered  to  the  lessor,  or  where  the  lessor 
has  aliened  the  reversion  as  to  part.  In  all  these  cases 
the  rent  must  be  apportioned  (y) ;  and  so  much  of  it  only 

(w)  Before  this  statute  an  appor-  annual  sums  made  payable  by  any 

tionment  had  been  provided  for  by  1 1  policy  of  iosuraace,  nor  to  any  case 

Geo.  2,  c.  19,  in  the  particular  case  in  which  a  stipulation  has  been  made 

where  on   the   death  of  a  tenant  for  that    no    apportionment    shall    take 

life,  the  lease,  under  which   the  rent  place, 
was  reserved,  deieimiued.  (v)  Co.  Litt.  148  a;  Bliss  t;.  Col- 

(.r)  The  act  ha&  no  application  to  has,  5  Barn.  &  Aid.  876. 
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shall  be  payable  to  the  lessor,  as  corresponds  with  the 
value  of  what  is  still  held  by  the  tenant  under  him  ;  though 
where  the  tenant  has  been  tortiously  expelled  by  the 
act  of  the  landlord  himself,  even  from  a  part  of  the  pre- 
mises only,  there  shall  be  no  apportionment,  but  the 
whole  rent  will  be  suspended  so  long  as  the  expulsion 
continues  (z).  And  here  we  may  take  occasion  to  remark, 
that  the  doctrine  of  apportionment,  in  the  latter  sense  of 
it,  is  not  confined  to  rent,  but  applies  to  some  other  kinds 
of  incorporeal  hereditaments.  For  if  a  man  seised  of 
forty  acres  of  land,  to  which  common  of  pasture  is  ap- 
purtenant, aliens  five  acres  of  it  to  another,  the  alienee 
will  be  entitled  to  common  pro  tanto ;  that  is,  for  all 
his  commonable  cattle  levant  and  couchant  on  the  five 
acres  (a). 

With  regard  to  the  remedies  for  recovering  of  rents,  in- 
cluding the  doctrine  of  distress — these  belong  properly  to 
a  subsequent  part  of  these  Commentaries,  which  will  treat 
of  civil  injuries,  and  the  means  by  which  redress  for  them 
may  be  obtained. 

Having  now  taken  notice  of  such  particular  incorporeal 
hereditaments  as  appeared  to  be  fit  for  the  present  to 
engage  our  attention,  we  shall  advert  in  conclusion  to 
some  of  the  principal  points  of  learning  relative  to  this 
division  of  things  real,  when  considered  in  a  general  view, 
and  without  reference  to  the  individual  species  of  which 
they  are  composed. 

In  the  first   place  then   we    may  remark,  that   many 

incorporeal    hereditaments   are  capable   of  being    either 

annexed  as  an  accessary  to  some  hereditament  corporeal, 

or  of  existing  independently,  and  per  se ;  being  described, 

in  the  former  case  as  appendant  or  appurtenant,  in  the 

latter  as  in  gross  (b).     But  to  be  thus  connected,  things 

(t)  Neale  v.  Mackenzie,  I  Mee.  6c  which  answers  best  to  our  terms  of 

W.  747 ;  Gilb.  Rents,  178.  appendaut  or  appurtenant,  Co.  Litt. 

(a)  Wyat  Wild's  caie,  8  Rep.  78  b.  by  Harg.  121  b,  n.  (6).     As  to  the 

(b)  Co.  Litt.   121  b,  122  u.    The  difference  between  these  terms,  Lord 
accetiorium   of  tlic   civil  law  is   that  Coke  remarks,  that  "  appendantt  ate 
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must  be  of  a  nature  suitable  to  the  relation  of  principal 
and  accessory ;  and  therefore  hereditaments  corporeal 
cannot  be  appendant  or  appurtenant  to  corporeal,  nor  in- 
corporeal (generally  speaking)  to  incorporeal  (c).  Where 
the  connection  exists,  the  effect  is,  that  the  thing  appen- 
dant or  appurtenant  will  pass  (without  any  particular 
mention  of  it)  by  any  conveyance  or  alienation  of  the 
land  to  which  it  is  annexed ;  and  this  whether  the  land  be 
conveyed  expressly,  **  with  its  appurtenances"  or  not  (</). 
But  if  the  principal  be  conveyed  without  the  accessory, 
or  the  accessory  without  the  principal  (as  in  some  in- 
stances may  be  done  (e), )  the  accessory  becomes  thereafter, 
in  either  case,  a  thing  in  gross. 

Incorporeal  hereditaments  are  not,  in  a  strict  and  proper 
sense,  the  subjects  of  tenure,  like  those  of  the  corporeal 
kind  (/) ;  but  they  satisfy,  in  general,  the  legal  description 
of  tenements,  and  particularly  are  within  the  meaning  of 
that  word  as  used  in  the  statute  De  Donis,  so  as  to  be 
capable  of  being  entailed  (g).  And  where  an  incorporeal 
hereditament  is  appendant  or  appurtenant,  it  will  of  course 
be  subject,  in  respect  of  the  land  to  which  it  is  annexed, 
to  all  the  rules  of  tenure. 

The  same  estates  may  be  had  in  incorporeal  as  in  cor- 
poreal hereditaments,  and  in  many  respects  they  are  upon 
the  same  footing  with  regard  to  title,  or  the  manner  in 
which  estates  are  acquired  or  lost.  More  particularly  we 
may  notice,  that  though  the  former  subjects  of  property 

"  ever  by  prescription,  but  appurte-  (f)  Co.  Cop.  97  ;  Co.  Litt.  20  a  ; 

"  nants  may  be  created,  in  some  cases  Bac.  Ab.  Tenure  A.    It  is  observable, 

"  at  this  day."     Co.  Litt.  121  b.  however,  that  under  the  feudal  sys- 

(c)  Co.  Litt.by  Harg.  12)  b,n.(7);  tem,  as  it  formerly  prevailed  on  tb« 

PoUet  V.  North,  1  Vent.  386;  Plowd.  continent,  not  only  lands,  but  "  casual 

85,  168,  170  j    Capel  v.  Buszard,    6  "  rents,  such  as  the  profits  of  a  toll, 

Bing.  161.  "  the  fare  paid  at  ferries,  the  salaries 

(</)  Co.  Litt.   121  b,  n. ;    Barlow  "of  offices,  and  even  pensions,  were 

V.Rhodes,  3  Tyr.  280;  James  D.  Plant,  "held  ^i  fiefs,  and  military  service 

4  Ad.  &  El.  749;  et  vide  sup.  vol.  i.  "  performed    on   account   of  them." 

p.  449,  SSS.  Robertson's  View  of  St.  of  Europe, 

(e)  Plowd.  381 ;    Com.  Dig.  Ap-  note  viii. 

pend.  and  Apputt.  (D);  2  Saund.  32.  {g)  Vide  tup.  vol.  i.  p.  158,  228. 
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are  intangible  in  their  nature,  yet  they  are  substantially 
in  the  same  predicament  with  the  latter,  even  in  regard  to 
some  of  those  laws  of  title  which  are  founded  upon  an 
actual  seisin  or  occupation.  Thus  with  respect  to  descent, 
the  rule  oi  seisina  facit  stipitem  (h)  has  the  same  applica- 
tion to  things  incorporeal  as  to  corporeal,  that  is,  it  governs 
since  the  Inheritance  Act  (3  &  4  Will.  IV.  c.  106)  all 
descents  which  took  place  on  a  death  prior  to  the  1st  of 
January,  1834.  For  if  a  man  who  died  before  that  day 
had  what  is  equivalent  to  corporeal  seisin  in  heredita- 
ments that  are  incorporeal  (i)  and  in  gross,  (for  of  those 
that  are  appendant  or  appurtenant  we  do  not  speak,  as 
they  follow  the  land  to  which  they  are  annexed(A) ) — thus 
if  in  the  case  of  a  rent  he  had  obtained  the  actual  receipt 
of  it  (Z) — such  constructive  seisin  makes  him  the  root  of 
descent  with  respect  to  these  hereditaments  (m),  though 
he  was  not  himself  the  purchaser.  But  upon  more  recent 
successions,  the  universal  rule  before  laid  down  as  to 
corporeal,  obtains  also  to  incorporeal  hereditaments,  that 
descent  is  to  be  traced  from  the  purchaser  (w).  So  heredi- 
taments of  the  latter,  as  well  as  of  the  former  description, 
fall  within  the  doctrine  of  special  occupancy  (o).  For 
though  it  seems  that  at  common  law  there  could  be  no 
title  by  common  occupancy  to  things  of  which  no  corporeal 
or  actual  seisin  could  be  had,  yet  the  heir  might  take  as 
special  occupant  {p) ;  and  they  are  now  expressly  included 
in  all  the  legislative  provisions  with  respect  to  estates  pur 

(h)  Vide  Slip.  vol.  i.  pp.  365—368.  possession.     Thus  Lord  Coke  makes 

(i)  2  Bl.  Com.  212.  an  express  exemption  of  Di^ttities,  in 

(A)  Co.  Liu.  by  Ilarg.  15  b,  n.  (1)  ;  which  he  says  a  man  cannot   by  any 

Walk.  Desc.  60,61.  act  "gain  more  actual  possession  (if 
(I)  2  Bl.  Com.  ubi  sup.,  who  also  "  it  may  be  so  termed)  than  by  law  de- 
notices  the  instance  of  a  presentation  "  scended  to  him."  Halcliffe's  case,  3 

to  a  church,  in  the  case  of  an  advow-  Rep.  42  a. 

•OD  in  gross.  (n)  3  &  4  Will.  4,  c.  106,  ss.  1,  2  ; 

(m)  Co.   Litt.  15  b.     It  is  to  be  vide  sup.  vol.  i.  p.  359. 

observed,  however,  that  it  is  not  in  (»)  Vide  sup.  vol.  i.  p.  416. 

the  nature  of  all  incorporeal  hcredita-  (p)  Bearparku.  Hutchinson,?  Bing. 

mculs  to  admit  of   this   constructive  186.     Vide  2  Bl.  Com.  269. 
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autre  vie,  which  we  had  occasion  to  notice  in  a  former 
part  of  the  work  {q). 

But  on  the  other  hand,  in  some  important  particulars, 
the  law  of  title,  in  incorporeal  things,  differs  from  that 
which  applies  to  things  corporeal.  For  the  former  (that 
is,  such  of  them  as  are  in  gross  (r),  to  which  alone  we 
would  be  understood  to  refer  when  the  contrary  is  not 
expressed),  cannot  in  their  nature  pass  hy  feoffment,  this 
implying,  as  we  have  seen,  an  actual  livery  (<).  But  they 
are  capable  in  every  instance  of  passing  by  grant  (0  ;  and 
therefore  they  are  said  (like  remainders  and  reversions  of 
hereditaments  corporeal)  to//e  in  grant,  and  not  in  livery  (u). 
In  this,  however,  we  refer  not  only  to  a  grant  properly  so 
called,  but  also  to  a  surrender,  if  by  deed  (r),  and  to  a 
conveyance  operating  under  the  statute  of  uses  (x),  for 
every  existing  incorporeal  hereditament  may  be  limited  to 
a  use,  and  such  use  will  be  executed  as  in  the  case  of  a 
conveyance  of  land  by  the  statute  (y).  Nor  is  it  by  grant 
alone,  that  title  may  be  made  to  an  incorporeal  heredita- 
ment. This  indeed  is  the  only  universal  method ;  but  there 
are  others  applicable  to  particular  cases.  For,  first,  rents 
may  be  created  by  reservation  (z)  in  a  lease  or  other  convey- 
ance (a);  as  where  a  man  seised  in  fee  demises  land  to  another 
for  life  or  years,  the  latter  yielding  and  paying  for  the  same 
a  certain  sum  of  money.  Again,  there  are  certain  heredi- 
taments which  may  be  claimed  by  custom ;  as  for  all  the 
inhabitants  of  a  certain  hamlet  to  have  a  right  of  way 
over  a  certain   field  for   a   particular   purpose  {b).     This 

(9)  Bearpark  v.    Hutchiasoo,  ubi  fideoce ;  vide  Welcome  r.   Upton,  6 

sup.,  vide  sup.  vol.  i.  p.  417,  418.  Mee.  &  W.  536. 

(r)  Those   that  are   appendaat   or  (u)  Vide  sup.  vol.  i.  p.  474. 

appurtenant  will  pass  (as  before  ob-  (e)  Vide  Co.  Litt.  338  a. 

served)  by  the  conveyance  of  the  land  (z)  Vide  sup.  vol.  i.  p.  488. 

to  which  they  are  annexed.  (y)  2  Sand.  Us.  33.  49,  59,  111. 

(t)  Vide  sup.  vol.  i.  p.  469.  (i)  Bac.  Ab.  Rent  C. ;  vide  Doe 

(0  2  Sand.  Us.  33,  36,  37,  where  v.  Lock,  2  Ad.  &  El.  705.  743 ;  Wick- 

tbe  only  exceptions  mentioned  are  the  bam  v.  }{awker,  7  Mee.  &  W.  72. 
cases  in  which  the  policy  of  the  law  (a)  Vide  Litt.  s.  217. 

forbids  <i»y  assignment  at  all,  as  in  (6)  Coleridge's  Blackstone,  vol.  ii. 

the  case  of  an  office  of  trust  and  con-  p.  36,  a.  (14}. 

VOL.  II,  .D 
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species  of  title,  however,  is  subject  to  a  very  important 
restriction,  viz.  that  no  man  can  claim,  by  way  of  custom, 
a  profit  in  alieno  solo.  And  therefore  a  custom  for  all  the 
inhabitants  of  a  certain  hamlet  to  take  from  a  private 
close,  sand  drifted  from  the  sea,  for  the  purpose  of  manure, 
has  been  adjudged  to  be  bad  in  law  (c).  Besides  these, 
there  is  also  the  claim  by  prescription  {d) ;  which  applies 
to  almost  every  kind  of  hereditament  incorporeal,  and  as 
well  to  those  which  are  appendant  or  appurtenant,  as  those 
in  gross.  And  this  species  of  title  involves  so  many  points 
of  nicety,  as  to  demand  a  more  particular  explanation  than 
we  have  bestowed  on  any  of  the  former. 

The  subject  indeed  has  been  in  some  measure  unavoid- 
ably anticipated,  so  far  at  least  as  to  state  that  prescrip- 
tion is  a  title  by  long  usage.  But  we  are  now  to  examine 
its  nature  more  closely.  And  as  a  preliminary  point,  we 
would  remark,  that,  though  depending  on  usage,  it  is  not 
to  be  confounded  with  custom.  The  distinction  between 
custom  (of  which  we  had  occasion  to  inquire  at  large  in  a 
preceding  part  of  these  Commentaries)  and  prescription, 
is  this,  that  custom  is  properly  a  local  usage,  and  pre- 
scription a  personal  one,  attaching  to  a  man  and  his  an- 
cestors, or  those  whose  estate  he  has  (c).  [[As  for  example, 
if  there  be  a  usage]]  time  out  of  mind  \jn  the  parish  of 
Dale,  that  all  the  inhabitants  of  that  parish  may  dance  on 
a  certain  close  at  all  times  for  their  recreation,  (which  is 
held  to  be  a  lawful  usage  (/)  ),  this  is  strictly  a  custom, 
for  it  is  applied  to  the  place  in  general,  but  not  to  any 
particular  persons ;  but  if  the  tenant  who  is  seised  of  the 
manor  of  Dale  in  fee  alleges,]]  that  he  and  []all  those 
whose  estate  he  hath  in  the  said  manor  have  used  time 

(c)  BlewiU  V.  Tregonning,  1   liar.  nsncapio,  Ff.  41,  3,  3;  vide   2    Bl. 

&  W.  431.  Com.  264,  where  the  subject  of  pro- 

(J)  Prauriplio  ut  titulu$  «x  usu  scriplion  is  discussed  at  hirge. 

et  ttmpor0  tub$t(tHliam  capieni  ab  au-  («)  Co.    Litt.     113    b;  Potter    v. 

thoritatt  Ugh,  Co.  Lilt.   113  b.     The  North,  1  Vent.  386  ;  2  Bl.  Com.  263. 

title  of  prescription  was  well  known  (/)  Abbot  v.  Weekly,  1  Lev.  176, 
ta  the  Ilomaa  law  by  llio  uanic  of 
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[[out  of  mind  to  have  common  of  pasture  in  such  a  close, 
this  is  properly  called  a  prescription,  for  this  is  a  usage 
annexed  to  the  person  of  the  owner  of  this  estate.]] 

The  subject  of  prescription  has  been  newly  regulated  by 
the  statute  2  &  3  Will.  IV.  c.  71;  but  its  provisions  are 
of  a  nature  by  no  means  to  supersede  the  former  state  of 
the  law  in  regard  to  this  species  of  title,  and  prescription 
will  be  best  understood  by  contemplating  it  in  two  dis- 
tinct points  of  view — first,  as  it  exists  at  common  law ; 
secondly,  as  it  is  modified  by  the  statute  in  question. 

With  respect  to  prescription  at  common  law,  the  follow- 
ing points  appear  principally  to  deserve  attention: — 1. 
This  title  is  always  founded  on  the  actual  usage  of  enjoy- 
ing the  thing  in  question ;  and  without  this,  a  mere  claim, 
however  often  repeated  or  long  continued,  and  whether 
its  validity  has  been  questioned  or  not,  will  not  suffice  to 
establish  a  prescriptive  right  (g).  2.  The  enjoyment  on 
which  a  prescription  is  founded,  must  have  been  constant 
and  peaceable  ;  for  generally,  when  it  has  been  subject  to 
interruption  and  dispute,  it  is  of  no  avail.  Yet  where  the 
right  is  shown  to  have  once  attached  in  consequence  of  an 
uniform  and  tranquil  usage  for  a  sufficiently  long  tract  of 
time,  a  wrongful  interruption  of  the  enjoyment  during  a 
subsequent  period  of  comparatively  short  duration  (as  for 
ten  or  twenty  years)  will  not  destroy  the  prescription  (h). 
3.  As  to  the  length  of  time  sufficient  to  establish  the 
right,  the  rule  of  the  common  law  is,  that  there  must  have 
been  a  usage  from  time  immemorial,  or,  as  it  is  technically 
termed,  ^rom  time  whereof  t/ie  memory  of  man  is  not  to  the 
contrary,  which  period  (as  before  shown  in  our  remarks 
upon  custom)  refers  to  so  remote  an  era  as  the  beginning 
of  the  reign  of  Rich.  I.  (i)  And  therefore  if  the  usage  can 

(g)  But  a  right  may  be  presumed,  v.  Richards,  6  Ad.  &  £1.  532. 

in  some  cases  more  extensive  than  the  (h)  Co.  Lilt.  114b;  2  lost.  653; 

actual  user.    Maoifold  v,  Peaniagtoo,  Com.  Dig.  Prescription,  E.  2. 

4  Barn.  Sx.  Cres.  161;  De  Kutzen  v.  (i)  Co.  Litt.  115a;  vide  sup.  vol.  i. 

Lloyd,  5  Ad.  &  £1.  456 ;  vide  Jones  p.  45. 

d2 
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be  shown  to    have   commenced  at  any  time  since  that 
period,  the  prescription  (where  it  is  claimed  as  at  common 
law)  is  destroyed  (k).     But  a  commencement  shown  prior 
to  the  reign  of  Rich.   I.  would  constitute  no  objection ; 
for  all  time  prior  to  that  era  is  out  of  the  time  of  legal 
memory  (/).     Supposing  no  evidence  to  be  given  as  to  the 
time  at  which  the  usage  commenced,  but  that  it  appears, 
either  by  the  testimony  of  living  witnesses,  or  by  any 
other  means  of  proof  (w),  that  it  has  had  continuance  for 
a  period  of  twenty  years  or  more,  this  will   in  general 
amount,  at  common  law  (w),  to  a  presumption  that  it  is 
immemorial,  so  as  to  sustain  the  prescription,  supposing  no 
circumstances  of  a  contrary  tendency  to  appear  (o) ;  and 
even  proof  of  a  shorter  continuance  than  twenty  years 
will  have  the  same  effect,  if  corroborated  by  other  at- 
tendant circumstances  indicative  of  the  existence  of  an 
antient   right  (p).     But  the  presumption   of  immemorial 
right,  that  would  otherwise  arise  from  an  enjoyment  of 
twenty  years,  or  any  other  period  within  legal  memory, 
will  be  defeated  by  showing  that  such  enjoyment  took 
place  by  virtue  of  a  grant  or  licence  from  the  party  inte- 
rested in  opposing  it,  or  that  it  was  without  the  know- 
ledge of  him  or  his  agents,  during  the  whole  time  that  it 
was  exercised  {(j).     4.  Every  prescription  must  be  certain. 
Therefore  a  prescription  to  pay  tithes  one  penny  or  there- 
abouts for  every  acre  of  arable  land  is  bad  in  law  (r). 
5.  All  prescription,  at  common  law,  must  be  laid  either  in 
a  man  and  those  whose  estate  he  hath  in  certain  lands  (as  in 
the  example  above  given  of  a  prescriptive  common  of  pas- 
ture, which  is  called   [[prescribing  in  a  que  estate  {s),'2  or 

(k)  Mayorof  Hull ».  Horner,  Cowp.  (o)  Rex  v.  Jolifle,  2  Ham.  &  Cres. 

108.  69;  Hill  i>.  Smith,    10   East,  476; 

(/)  9  Rep.  27  b.;  Com.  Dig.  Pre-  Daniel  d.  North,  11  East,  372;  Chad 

•criplion,  PracU  lib.  ii.  c.  22  ;  Stark.  v.  Tilsed,  2  Urod.  &  Hing.  403. 
Ev.  1206.  (p)  Staik.  Ev.  1217,  1st  ed. 

(m)  Stark.  Er.  1217,  Ut  edit. ;  Co.  (,)  Bright  v.  Walker,  4  Tyr.  609. 

Litt.  116  a.  (r)  Com.  Dig.  Prescription,  E.  3. 

(n)  Rut  not  under  the  Frescription  (i)  Vide  Richards  v.  ¥ty,  7  Ad.  & 

Act,  vide  post,  p.  40.  £1,  704. 
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it  must  be  in  a  man  and  his  ancestors  {t).  And  here  this 
distinction  is  to  be  made  — that  if  a  man  prescribes  in  a  que 
estate  [[nothing  is  claimable  by  this  prescription,  but  such 
things  as  are  incident,  appendant,  or  appurtenant  to  lands; 
for  it  would  be  absurd  to  claim  anything  as  the  consequence 
or  appendix  of  an  estate,  with  which  the  thing  claimed  has 
no  connexion  ;  but  if  he  prescribes  in  himself  and  his 
ancestors,  he  may  prescribe  for  anything  whatever  that 
lies  in  grant  («)•]]  And  [[formerly  a  man  might  by  the 
common  law  have  prescribed  for  a  right  which  had  been 
enjoyed  by  his  ancestors  at  any  distance  of  time,  though 
his  or  their  enjoyment  of  it  had  been  suspended  for  an 
indefinite  series  of  years.  But  by  the  Statute  of  Limita- 
tions, 32  Hen.  VIII.  c.  2,  it  is  enacted  that  no  person 
shall  make  any  prescription  by  the  seisin  or  possession  of 
his  ancestor,  unless  such  seisin  or  possession  had  been 
within  threescore  years  next  before  such  prescription 
made.]]  6.  A  prescription  in  o.  que  estate  [[must  always  be 
laid  in  him  that  is  tenant  of  the  fee.  A  tenant  for  life, 
for  years,  or  at  will,  or  a  copyholder,  cannot  prescribe  by 
reason  of  the  imbecility  of  their  estates  (y).  For  as  prescrip- 
tion is  usage  beyond  time  of  memory,  it  is  absurd  that 
they  should  pretend  to  prescribe  for  any  thing,  whose  estates 
commenced  within  the  remembrance  of  man.]]  And  there- 
fore [[the  tenant  for  life  must  prescribe  under  cover  of 
the  tenant  in  fee  simple.  As  if  tenant  for  life  of  a  manor 
would  prescribe  for  a  right  of  common,  as  appurtenant  to 
the  same,  he  must  plead  that  John  Stiles]]  is  seised  in 
fee  of  the  manor,  and  that  he  and  all  those  whose  estate 
he  hath  [[had  immemorially  used  to  have  this  right  of 
common  appurtenant  to  the  said  manor,  and  that  John 
Stiles  demised  the  said  manor,  with  its  appurtenances,  to 

(t)  But  a  prescription  may  also  be  is  said  to  have  predecessors."     El  vide 

in  a  body  corporate,  and  their  prede-  Mellor  v.  Spatemaa,  1  Saund.  342. 
eessors.     "  For  as  a  natural  body,"  (u)  Co.  Litt.  121  a. 

says  Lord  Coke,  "  is  said  to  have  an-  (r)  4  Rep.  31, 32. 

cestors,  so  a  body  politic  or  corporate 
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[[him  the  said  tenant  for  life.]]  7.  [[A  prescription  cannot 
lie  for  a  thing  which  cannot  be  raised  by  grant ;  for  the 
law  allows  prescription  only  in  supply  of  the  loss  of  a 
grant,  and  therefore  every  prescription  presupposes  a 
grant  to  have  existed ;  thus  the  lord  of  a  manor  cannot 
prescribe  to  raise  a  tax  or  toll  upon  strangers,  for  as  such 
claim  could  never  have  been  good  by  any  grant,  it  shall 
not  be  good  by  prescription  {x).'2  8.  Another  rule  is, 
Qthat  what  is  to  arise  by  matter  of  record  (y),  cannot 
be  prescribed  for,^  such  as  for  instance  the  right  to  for- 
feitures of  deodands,  felons'  goods,  and  the  like,  being 
some  of  the  franchises  to  which  we  before  made  brief 
allusion  in  the  course  of  this  chapter  (z)  ;  for  these  for- 
feitures are  [[found  by  the  inquisition  of  a  jury,  and  so 
made  a  matter  of  record,]]  to  which,  prescription  (which  is 
a  mere  usage  in  pais,  says  Lord  Coke)  cannot  extend  (a). 
[[But  the  franchises  of  treasure  trove,  waifs,  estrays,  and 
the  like,  may  be  claimed  by  prescription,  for  they  arise 
from  private  contingencies,  and  not  from  any  matter  of 
record  (J).[]  9.  Lastly,  we  may  observe,  that  a  person 
having  title  to  any  thing  by  prescription,  is  not  to  be  con- 
sidered as  being  himself  the  purchaser,  so  as  to  make  it 
descendible  to  his  heirs  general,  according  to  the  ordinary 
rule  of  inheritance  (c) ;  for  prescription,  inasmuch  as  it  pre- 
supposes a  grant,  is  in  strictness  [[rather  to  be  considered 
as  an  evidence  of  a  former  acquisition,  than  as  an  acquisi- 
tion de  novo2  ;  but  the  rule  on  this  subject  is,  that  where 
a  man  prescribes  for  any  thing,  (for  example,  a  right  of 
way,)  in  himself  and  his  ancestors,  [[it  will  descend  only 
to  the  blood  of  that  line  of  ancestors  in  whom  he  so  pre- 
scribes,]] but  if  he  prescribes  for  it  in  a  que  estate,  pt  will 
follow  the  nature  of  that  estate  in  which  the  prescription 
is  laid,  and  be  inheritable  in  the  same  manner,  whether 

(i)  Potter  V.  North,  1  Vent.  387.  (o)  Co.  Lilt.  114  a;  Case  of  Ab- 

(y)  Af  to  records,  vide  sup.  vol.  1 ,  boll  of  Strata,  Marcella,  9  Hop.  24  a. 

p.  47.  (/>)  Co.  Litt.  114  b. 

(t)  Vide  tup.  p.  16.  (c)  Vide  sup.  vol.  i.  p.  359. 
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[[that  were  acquired  by  descent  or  purchase  ;  for  every  ac- 
cessory followeth  the  nature  of  its  principal.^ 

Having  thus  obtained  some  view  of  the  nature  of  the 
title  by  prescription,  as  it  exists  at  common  law,  we  will 
next  proceed  to  the  consideration  of  tlie  late  statute  2  &  3 
Will.  IV.  c.  71,  being,  as  its  title  imports,  an  act  "  For 
shortening  the  time  of  prescription  in  certain  cases."  This 
statute  originated  in  a  reasonable  dissatisfaction  with  the 
rule  of  the  common  law,  requiring  an  enjoyment  from 
time  immemorial  (in  the  legal  sense  of  that  term)  as  tlie 
indispensable  foundation,  in  every  case,  of  a  prescrip- 
tive right.  The  efJ'ect  of  that  rule  (as  already  shown)  is, 
that  while,  in  general,  an  enjoyment  for  even  twenty 
years,  is  sufficient  to  sustain  a  claim  by  prescription  (be- 
cause it  constitutes  a  presumption  of  immemorial  anti- 
quity), a  usage  which  is  shown  to  have  lasted  even  for 
centuries  will  not  suffice,  if  accident  should  supply  the 
adverse  party  with  the  means  of  proving  that,  at  some 
period  subsequent  to  the  commencement  of  the  reign  of 
Rich.  I.,  such  usage  had  no  existence.  To  obviate  the 
injustice  and  inconvenience  resulting  from  this  doctrine, 
the  act  in  question  was  passed ;  and  its  general  plan  is  to 
dispense  (in  all  the  ordinary  cases  of  prescription)  with 
the  necessity  of  making  out  an  immemorial  usage,  either 
by  presumption  or  otherwise,  and  to  allow  an  enjoyment 
for  a  certain  period  to  constitute  a  direct  and  intrinsic 
right. 

In  pursuance  of  this  view,  it  provides,  with  respect  to 
rights  of  common  "  and  all  other  profits  or  benefits  to  be 
"  taken  and  enjoyed  from  or  upon  any  land"  (with  the 
exception,  however,  of  tithes,  rents,  and  services,  which 
remain  as  at  common  law),  that,  where  there  shall  have  been 
an  enjoyment  of  them  by  any  person  claiming  right  (rf) 
thereto,  without  interruption  (e),  for  thirty  years  {/)  next 

(d)  Vide  Tickle  v.  Brown,  4  Ad.  &  («)  Vide  Onley  «.  Gardiaer,  I  Horn 

£1.369;  Kiuloch  ti.  Nevile.  6  Mee.  St  Hurl.  381  ;  Flight  v.  Thomas  (ia 

&  W.  795  ;  Magor  v.  Chadwick,  U  error),  11  Ad.  &  El.  688. 

Ad.  &  El.  584.  (/)  Vide  Richards  v.  Fry,  7  Ad.  Sc 
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before  the  commencement  of  any  suit  upon  the  subject  {g), 
the  prescriptive  claim  shall  no  longer  bedefeated(asit would 
have  been  before  the  act)  by  showing  only  that  the  enjoy- 
ment commenced  at  a  period  subsequent  to  the  era  of 
legal  memory  {h).  There  is  a  provision,  however,  that  it 
may  be  defeated  in  any  other  way  in  which  it  was  defea- 
sible before  the  act  passed.  And  therefore  a  case  of 
thirty  years'  enjoyment  would  still  be  satisfactorily  an- 
swered, by  showing  that  it  was  without  the  knowledge  of 
the  adverse  party,  or  that  it  was  by  his  mere  licence  or 
permission,  for  either  of  these  circumstances  would,  before 
the  act,  have  rebutted  the  presumptive  right  (i).  It  is 
also  provided,  that  the  time  during  which  the  adverse 
party  shall  have  been  an  infant,  idiot,  non  compos  mentis^ 
feme  covert,  or  tenant  for  life,  or  during  which  any  action 
or  suit  shall  have  been  pending,  which  shall  have  been  di- 
ligently prosecuted  until  abated  by  death  of  parties,  shall 
be  excluded  in  the  computation  of  this  period  of  thirty 
years.  But  where  there  has  been  an  enjoyment  for  as 
much  as  sixty  years,  the  claim  is  to  be  absolute  and  in- 
defeasible except  only  by  proof  that  such  enjoyment  took 
place  under  some  deed,  or  written  consent  or  agreement ; 
while  on  the  other  hand,  if  the  period  of  enjoyment  shall 
have  been  less  than  thirty  years,  it  is  to  be  wholly  una- 
vailable, even  to  raise  the  slightest  presumption  of  right. 
In  addition  to  these  regulations  as  to  the  time  for  a  pre- 
scription, there  are  others  as  to  the  manner  of  making  it, 
and  among  them  the  following, — that  he  who  prescribes 
under  this  act,  shall  no  longer  be  required  in  any  case  to 
claim  as  in  right  of  the  owner  of  the  fee. 

The    act   makes    similar    provisions   with    respect  to 
another  class  of  incorporeal  hereditaments,  viz.  any  "  way 

El.  698 ;  Wriglit  v.  Williams,  I'yr.  &c  (/«)  This  statute  applies  as  against 

Gr.  375;  Bailey  v.  Appleyard,  8  Ad.  the  crown,  as  well  as  private  persons. 
&  El.  161,  778.  (j)  Daniel  v.  North,  U  East.  372  ; 

(>f)  Vide  Parker  v.   Mitchell,    11       vide  sup.  p.  36;  Bright  u.  Walker,  4 
Ad.  &L  El.  788.  Tyr.  509;  Kinloch  v.  Nevile,  6  Mee. 

&  W.  796. 
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"  or  other  easement,  or  any  watercourse,  or  the  use  of  any 
"  water  to  be  enjoyed  upon,  over  or  from  any  land  or 
"  water,"  and  "  the  access  or  use  of  light  to  and  for  any 
"  dwelling-house,  workshop,  or  other  building  ;"  —  but 
with  this  difference,  that  the  periods  constituting  a  pre- 
scriptive right  in  the  case  of  ways  or  other  easements,  and 
waters,  are  twenty  and  forty  years  in  lieu  of  thirty  and 
sixty  respectively,  and  that  an  uninterrupted  enjoyment  of 
lights  for  twenty  years  constitutes,  in  every  case,  an  abso- 
lute and  indefeasible  right  to  them,  unless  it  shall  appear 
that  the  enjoyment  took  place  under  some  deed  or  written 
consent  or  agreement.  There  is  moreover  a  provision 
with  respect  to  ways  and  waters,  that  when  the  land  over 
which  such  rights  as  these  are  claimed  has  been  held  for 
term  of  life,  or  a  term  exceeding  three  years,  such  term 
shall  be  excluded  from  the  computation  of  the  forty  years, 
in  the  event  of  the  person  who  may  be  entitled  in  rever- 
sion resisting  the  claim  within  three  years,  after  the  term 
determines. 

Besides  those  which  have  been  above  noticed,  there 
still  remains  another  point  of  title  appropriate  to  incorpo- 
real as  distinguished  from  corporeal  hereditaments;  viz. 
that  the  former  are  capable  of  extinction,  in  a  manner  pe- 
culiar to  themselves.  Thus  they  may  be  extinguished  by 
release  (k) ;  as  when  a  person  entitled  to  common,  releases 
it  to  the  owner  of  the  soil  over  which  it  is  claimed  (/). 
And  after  disuse  of  them  for  twenty  years,  a  release  will 
in  general  be  presumed  (w).  So  they  may  be  extinguished 
by  ujiitj/  of  seisin  ;  as  where  the  person  entitled  to  a  way 
or  common  become  seised  in  fee,  by  purchase  or  other- 
wise, of  the  land  which  is  subject  to  the  right.  For  the 
dominion  of  the  soil  itself,  and  of  an  incorporeal  right  re- 
lating to  the  same  soil,  cannot  in  general  subsist  together 

(k)  Co.  Litt  280  a,  270  a  ;  Litt.  s.  or  by  purchase  of  part,  vide  Benson  v. 

479,  480.  Chester.  8  T.  R.  401. 

(i)    As  to  the   extiDguishment  of  (m)  Moore  v.  Rawson,  3  Barn,  dc 

common  by  a  release  of  it  as  to  part  Cress.  339. 
of  the  land  over  which  it  is  claimed. 
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in  the  same  individual,  because  as  soon  as  they  are  com- 
bined in  his  person,  the  latter  right  being  merely  of  a 
particular  and  subordinate  kind,  is  absorbed  and  extin- 
guished in  the  superior  title  of  general  ownership  (n).  To 
this,  indeed,  there  is  an  exception  in  the  case  of  fran- 
chises (o);  which,  as  before  remarked  (p),  are  of  a  nature 
collateral  to  the  inheritance  itself,  and  are  consequently 
not  affected  by  unity  of  seisin.  Even  these,  however, 
may  be  extinguished  by  a  re-union  with  the  Crown  from 
which  they  emanated ;  or  by  forfeiture  for  misuser,  that  is 
such  use  of  them  as  is  contrary  to  the  express  or  implied 
condition  on  which  the  royal  grant  may  have  proceeded ; 
or  by  forfeiture  for  non-user,  as  if  a  vill  was  incorporated 
by  the  king,  before  the  commencement  of  the  period  of 
legal  memory,  and  that  franchise  has  never  been  acted 
upon  since  (q).  Lastly,  we  may  remark  as  to  some  parti- 
cular species  of  incorporeal  hereditaments,  viz.  lights  and 
water-courses,  that,  as  they  are  acquired  by  mere  occu- 
pancy, they  are  in  like  manner  capable  of  being  extin- 
guished by  a  simple  act  of  abandonment ;  that  is,  by  the 
mere  discontinuance  of  the  enjoyment,  though  for  a  period 
short  of  twenty  years ;  provided,  however,  that  the  aban- 
donment be  absolute,  for  if  it  take  place  under  circum- 
stances which  imply  the  intention  of  future  resumption 
within  a  reasonable  time,  the  right  in  that  case  will  not 
be  lost  (r). 

(n)  4  Rep.  38  a  ;  Cro.  Eliz.  670 ;  3  (p)  Supra,  p.  20. 

Taunt.  24  ;    Whalley  v.  Tompson,  1  (?)  Cruise,  Dig.  302. 

Bos.  &  Pul.  371;  Cruise,  Dig.  Ways,  (r)  Moore  v.  Rawson,  3  Barn.  & 

B.  23—28.  Cress.  332  ;  Liggins  v.  Inge,  7  Bing. 

(o)  4  last.  318.  692. 
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CHAPTER  XXIII. 

OF  COPYHOLDS. 


OuH  attention  has  been  hitherto  confined  to  hereditaments 
of  free  tenure ;  and  these  we  have  considered  in  refer- 
ence to  the  estates  that  may  be  had  in  them,  and  the 
means  by  which  those  estates  may  be  acquired  or  lost. 
But  the  reader  will  recollect,  that  lands  may  also  be  held 
by  the  base  tenure  of  copyhold ;  a  distinction  of  which 
some  general  notice  has  been  already  taken  in  a  former 
chapter  of  this  work  (a).  And  we  are  now  to  examine 
copyhold  lands  in  reference  to  the  same  considerations  of 
estate  and  title  which  have  already  engaged  oi»r  attention 
in  the  course  of  the  disquisition  upon  hereditaments  of  free 
tenure.  As  this,  however,  is  in  the  nature  of  a  mere  varia- 
tion upon  that  general  scheme  of  real  property  which  we 
have  already  endeavoured  to  unfold  as  largely  as  the 
nature  of  an  elementary  work  permits,  our  notice  of  it 
may  be  compressed  within  proportionably  narrow  limits. 
It  shall  be  directed  chiefly  to  the  following  points  :  1.  The 
general  nature  of  copyhold  estates.  II.  Certain  inci- 
dents peculiar  to  those  estates,  and  not  applicable  to  such 
as  are  of  free  tenure.  And  in  what  we  shall  have  occa- 
sion to  say  on  this  subject,  we  are  to  be  understood  as 
speaking  of  copyhold  commonly  so  called,  the  particular 
species  of  antient  demesne,  and  the  rest,  not  requiring  in 
the  present  work  a  more  particular  notice  than  has  already 
been  bestowed  upon  them. 

I.  Referring  to  what  we  before  said  of  copyholds,  we 
may  collect  from  it,  first,  that  it  is  in  manors  only  that 

(a)  Vide  sup.  vol.  i.  p.  201—213. 
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they  are  to  be  found,  all  copyholds  being,  from  their 
nature,  necessarily  parcel  of  a  district  of  that  description. 
Secondly,  that  it  is  by  the  immemorial  custom  of  the  par- 
ticular manor,  that  the  nature  of  the  copyholder's  interest 
must  always  be  regulated.  [[In  some  manors,  where  the 
custom  hath  been  to  permit  the  heir  to  succeed  the  ances- 
tor, the  estates  are  called  copyholds  of  inheritance ;  in 
other,  where  the  lords  have  been  more  vigilant  to  main- 
tain their  rights,  they  remain  copyholds  for  life  or  years 
only  (a),^  but  though  the  interest  of  the  copyholder  may 
be  thus  in  fee  or  for  life,  and  consequently  may  partake 
of  the  nature  of  freehold  in  respect  of  the  quantity  of 
estate,  it  is  nevertheless,  for  want  of  the  remaining  ingre- 
dient of  free  tenure  (b),  no  freehold.  Indeed,  in  every  case 
of  copyhold  the  law  still  distinguishes  between  the  strictly 
legal  and  the  customary  estate  ;  for  as  regards  the  former, 
it  supposes  the  seisin  and  freehold  of  the  land  to  be 
vested  in  the  lord  (c),  of  whose  demesnes  \t  is  properly  par- 
cel (c)  ),  and  the  copyholder  to  be  mere  tenant  at  will ;  but 
as  he  is  tenant  at  will  according  to  the  custom,  that  is,  to 
hold  in  fee,  or  for  life  or  years  (as  the  case  may  be),  it  con- 
siders him  as  having  a  customary  estate  to  that  extent  (d), 
and  one  that  is  fixed  and  permanent  in  its  nature,  such  as 
it  is  out  of  the  power  of  the  lord  to  defeat  or  encroach 
upon  (f).      In   consonance  with   the   latter  view,    which 

(o)  2  Bl.  C.  97  ;  3  Real  P.  R.  U.  Cop.  5,  58  ;    Litt.  s.  92.    Trespass. 

It  is  to  be  observed,  that  a  copyhold  By  these  authorities  it  appears  that 

inheritance  may  always  be  granted  for  copyholders  were  formerly  ousted  by 

a  less  estate.     Co.  Lilt.  62  b.  their  lords  at  pleasuie.     The  reforma- 

(6)  Vide  vol.  i.  p.  217.  tion    of  this   was,  in   the  opinion  of 

(c)  Deaiden  v.  Evans,  5  Mee.  &  C.  B.Gilbert,"  by  some  positive  law," 
W.  11.  Gilb.  Ten.  156,  161,  but  it  is  gene- 

(d)  The  law  accordingly  permits  rally  supposed  to  have  been  gradual, 
copyholders  as  well  as  freeholders  to  Upon  the  whole,  the  origin  and  pro- 
vote  for  members  of  parliament,  2  gress  of  this  tenure  are  involved  in 
Will.  4,  c.  45,  s.  19,  and  makes  them  singular  obscurity  ;  but  the  following 
equally  liable  to  lerve  on  juries,  6  notices  of  a  very  diligent  investigation 
Geo.4,  c.  60,  8.  1.  ol  the  Year  Books  deserve  attention. 

(e)  BrowD'i  case,  4  Rep,  21  ;   Co.  As  early  us  4  Edw.  1,  we  find  mention 
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assigns  to  the  copyholder  the  character  of  a  permanent 
tenant,  he  is  deemed  to  owe  fealty  to  his  lord  (/);  which, 
as  we  have  seen  in  a  former  place,  is  an  obligation  from 
which  a  mere  tenant  at  will  is  always  exempt  (^).  This 
[[complicated  kind  of  interest,]]  according  to  which  Qhe 
same  man  shall  with  regard  to  the  same  land  be  at  one 
and  the  same  time  tenant  in  fee  simple,  and  also  tenant 
at  the  lord's  will,]]  seems  to  have  arisen  in  the  manner 
formerly  explained  (/<),  from  the  nature  of  villenage  te- 
nure. 

In  the  enumeration  of  estates,  of  which  a  copyhold  may 
consist,  it  will  be  observed,  that  we  have  not  included 
estates  tail;  it  being  only  by  particular  custom  (t),  that 
copyholds  are  capable  of  being  entailed.  For  the  statute 
De  Donis  is  held  not  to  extend  to  lands  of  that  tenure ; 
from  which  it  follows  that  a  limitation  to  a  man  and  "  the 
heirs  of  his  body"  in  a  copyhold,  will  ordinarily  create 
not  an  estate  tail,  but  a  fee  simple  conditional  at  common 
law  (k). 

Not  only  in  regard  to  the  quantity  of  interest  (as  being 
in  fee,  for  life,  or  for  years),  but  in  regard  also  to  the 
various  modifications  to  which  that  interest  may  be  sub- 
ject, the  nature  of  a  copyholder's  estate  in  general  resem- 
bles that  of  an  estate  held  in  free  tenure  (/).  But  as  to 
this,  there  are  some  exceptions.  Thus,  as  to  estates  in 
dower  and  by  the  curtesy,  it  is  laid  down  that  copyholds 
are  not  of  common  right  subject  to  either  of  these  (m), 
though  they  may  each  obtain,  and  in  fact  do  very  fre- 

of  ntttumarii  tenentei.    Towards  the  estates   at   will,   the  tfraogeineat  of 

latter  end  of  Edw.  3,  of  tenants  per  Blackslone  is  objectionable. 
xoW  ioloiique  la  voloiite  U  teigniour ;  (A)  Vide  sup.  vol.  i.  p   201. 

and   in  Henry  5,  the  term  of  copy-  (i)  Co.  Litt.60b;  2  Bl.  Com.  113. 

holders  occurs.     Reeves's  Hist.  Eng.  (fc)  Doe    v    Clark,  5  B.  &  Aid. 

Law,  vol.  iii.  p  312.  458. 

(/)  Co.  Litt.  63  a.  (/)  Co.  Cop.  1 10 ;  Gilb.  Ten.  258  ; 

(g)  Ibid.  ;  vide  sup.  vol.  i.  p.  275.  2  B.  &  Ad.  440. 
These  considerations  seem  to   show  (m)  4  Rep.  22  a,  where   see  the 

that  in  treating  of  copyhold  in  that  reason, 
division  of  this  work  which  relates  to 
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quently  obtain  (the  former  under  the  name  of  free-bench)^ 
by  the  special  custom  of  particular  manors  (w).  And  to 
this  we  may  add,  that  as  the  mode  in  which  copyholds 
are  conveyed  (of  which  we  shall  speak  hereafter)  differs 
from  any  of  those  which  are  applicable  to  freeholds ;  so 
the  limitation  of  an  estate,  in  the  former,  is  free  from 
some  of  the  restraints  which  the  ordinary  rule  of  the 
common  law  imposes  in  the  case  of  the  latter.  Thus  in  a 
conveyance  of  a  copyhold  estate  inter  vivos,  an  estate  in 
fee,  or  for  life,  may  be  limited  infuturo,  or  a  fee  upon  a 
fee,  or  a  man  may  convey  to  himself,  or  to  his  wife  (o). 
And  a  copyhold  has  been  always  capable,  in  the  manner 
hereafter  mentioned,  of  alienation  by  will ;  in  which  all 
these  modes  of  limitation  are  allowed  with  as  much  free- 
dom as  in  the  case  of  a  devise  of  freehold. 

II.  There  are  some  incidents,  also,  of  a  copyhold  estate 
in  which  it  differs  from  one  of  free  tenure ;  and  these  re- 
gard, first,  the  estate  itself,  and,  secondly,  its  title  or 
manner  of  acquisition. 

First.  As  regards  the  estate  itself,  a  copyholder,  even 
where  his  interest  is  in  fee,  has  no  right  (except  in  parti- 
cular manors  where  it  may  be  warranted  by  a  special 
custom)  to  commit  waste,  (for  example,  to  cut  down 
timber,  unless  for  reasonable  botes  or  estovers,  or  to  dig 
for  minerals)  (p) ;  for  the  law  considers  him  in  these  respects 
in  the  light  of  a  tenant  at  will.  And  yet  this  restriction 
is  attended  with  no  corresponding  benefit  to  the  lord  ;  for 
the  law  does  not  allow  him  (unless  there  be  a  special 
custom  for  the  purpose)  to  enter  on  the  land  to  take  the 
timber  or  minerals  to  his  own  use,  without  the  consent  of 
the  copyholder  (q) ;  whose  possession,  though  in  strictness 

(n)  Co.  Cop.  1 10, 1 1 1 ;  Gilb.  Ten.  holds,  vide  sup.  vol.  i.  pp.  297,  601 , 

161.  502. 

(o)  Boddington  V.  Abernethy,  5  D.  (q)  Doe  v.  Wilson,  11  East,  56  ; 

&  C.  782;  Co.  Cop.  81.     As  to  the  Gilb.  Ten,  235. 

rule*  on  thue  points  in  respect  of  free-  (7)  Whilechurch  v.  ilolworthy,  4 
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a  tenancy  at  will,  is  nevertheless  protected  from  all  inva- 
sion. By  such  waste,  and  by  many  other  acts  of  a 
wrongful  kind,— such  as  an  alienation  in  fee,  or  for  life, 
by  a  common  law  mode  of  conveyance  proper  to  free- 
hold, and  not  applicable  to  a  base  tenure — a  demise  for 
more  than  one  year,  without  the  lord's  licence — a  refuud 
to  perform  the  proper  serviceg,— or  a  disclaimer  of  bis 
tenancy  in  open  court, — the  copyholder  forfeits  his  estate 
to  the  lord  («) ;  though,  on  the  other  hand,  if  a  copyholder 
alienee  for  a  larger  estate  than  his  own,  by  a  mode  of  con- 
veyance properly  adapted  to  the  tenure,  it  is  no  forfeiture 
to  those  in  remainder  or  reversion  (as  it  would  be  if  be 
held  in  socage  and  aliened  by  feoffment  (0 );  &nd  has  not 
the  efl'ect  (as  it  also  would  in  the  same  case)  (u)  of  divest^ 
ing  their  estate  (z).  A  copyholder  of  inheritance  is  also 
disabled  by  the  infirmity  of  his  estate,  considered  as  aa 
estate  at  will,  from  making  any  prescription  (y)  at  commoa 
law,  in  his  own  right,  to  an  incorporeal  hereditament ; 
and  must  prescribe  under  cover  of  his  lord  («) ;  though  oa 
the  other  hand  he  is  entitled  (as  it  would  seem),  like  a 
freeholder,  to  prescribe  in  respect  of  a  mere  occupation 
for  a  fixed  number  of  years,  within  the  provisions  of  the 
2&3Will.  IV.  c.71. 

Moreover,  the  copyholder  is  ordinarily  subject  to  quit 
rents,  finesy  and  heriots ;  burthens  of  which  the  first  and 
last  rarely  attach  to  lands  of  free  tenure ;  the  second, 
never.  The  nature  of  quit-rents  (or  rents  of  assize)  has 
been  in  some  measure  explained  in  a  former  place  (a) ;  and 
the  account  there  given  of  them,  will  suffice  for  our  pre- 
sent purpose.  Fines,  to  which  we  had  also  occasion  to 
advert  in  a  previous  part  of  the  work  (i),  are  payments 
due  by  the  custom  of  most  manors,  to  the  lord,  upon  every 

Mau.  &  Sel.  346;  Lewis  v.  Brent-  (u)  Ibid.  474. 

wate,  2  Barn.  &  Adol.  437.  (x)  Burt.  Compend.  440. 

(*)  1  Watk.  Cop,  326  ;  2  Bl.  Com.  (y)  Vide  sup.  p.  27. 

284  ;  where   the  several  acts  which  (»)  2  Bl.  C.  264. 

occasion  a  forfeiture  are  enumerated.  (a)  Vide  sup.  p.  26. 

(0  Vide  sup.  vol.  i.  p.  429.  (6)  Vide  sup.  vol.  i.  pp.  208,  209. 
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descent  or  alienation  of  a  copyhold  tenement ;  and  they  ac- 
crue by  force  of  the  admittance  (c),  to  which  we  are  about 
presently  to  refer  more  at  large.  They  are  either  certain 
or  arbitrary — the  one  being  fixed  by  custom  and  inde- 
pendently of  the  will  of  the  lord  as  to  the  amount, — the 
other  being  assessed  at  his  will;  though,  as  formerly  re- 
marked {d),  that  will  is  so  far  restrained,  that  the  amount 
is,  under  ordinary  circumstances,  never  allowed  to  exceed 
two  years  improved  value  of  the  land  (e).  This  fine  is  paid 
by  tenants  in  common  apportionably — that  is,  each  pays 
according  to  his  share ;  but  joint  tenants  and  coparceners 
pay  a  single  fine  for  all  (/) ;  and  the  case  of  joint  tenants 
is  an  exception  to  the  general  rule  as  to  amount;  for  on 
their  admittance,  the  course  is  to  allow  two  years  value  for 
the  first  life,  half  of  that  on  the  second,  and  half  of  that 
last  sum  on  the  third  ;  and  so  according  to  this  descending 
series,  whatever  may  be  the  number  of  tenants  {g).  For 
as  such  tenants  are  entitled  to  succeed  each  other,  by 
mere  survivorship,  and  without  a  new  admittance,  (without 
which,  no  new  fine  could  be  due),  the  application  of  the 
general  rule  to  this  case  would  operate  unfairly  on  the 
lord.  With  respect  to  heriots,  they  are  also  a  tribute 
to  the  lord  of  whom  a  tenement  is  held ;  and  they  Qare 
usually  divided  into  two  sorts,  heriot  service,  and  heriot 
custom  {h).  The  former  are  such  as  are  due  upon  a  spe- 
cial reservation  in  a  grant  or  lease  of  lands  ;]]  but  do  not 
usually  occur  except  in  manors,  where  they  form  part  of 
the  services  at  which  some  particular  tenement  within 
the   manor  has   been   held   from  time  immemorial,  and 

(c)  Watk.  Cop.  286.  As  to  the  7  Ding.  327.  And  it  is  the  value  after 
liability  of  remainder  men  to  pay  fines,  deduction  of  quit-rents,  but  not  of 
vide  Dean  of  Ely  d.  Caldecott,  8  Bing.       land-tax  ;  Doug.  724,  (n). 

439;  I'hypers  u.  Eburn,  3   Bing.  N.  (/)  Burt.  Compind.  433. 

C.  250.  (g)  Wilson r.  Hoare,  2  Bar.  &  Adol. 

(d)  Vol.  i.  p.  209.  350  ;  10  Ad.  &  El.  236  ;  Sheppard  v. 
(«)  I  Walk.  Cop.  308.  The  amount       Woodford,  5  Meo.  &  W.  608. 

due  depends  on  the  value,  not  the  (/>)  2  Bl.  Com.  422. 

actual  rent.  Lord  Verularo  v.  Howard, 
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which  may  therefore  be  supposed  to  have  been  reserved 
by  the  grant  of  it  originally  made.  QThe  latter  arise  upon 
no  special  reservation  whatsoever,  but  depend  merely 
upon  custom ;]]  being  founded  on  a  general  usage  within 
some  manor  from  time  immemorial ;  as  that  every  tene- 
ment within  the  manor  has  always  paid,  under  certain 
circumstances,  a  heriot  to  the  lord  (i).  A  heriot  may  be 
due  either  from  the  free  or  from  the  copyhold  tenant  of  a 
manor  (A);  and  it  may  accrue  either  in  respect  of  the  death 
or  alienation  of  the  tenant ;  but  it  is  claimed  more  ordi- 
narily in  respect  of  the  death  (/).  It  is  Qsometimes  the 
best  live  beast  or  averium  which  the  tenant  dies  possessed 
of  (w),  sometimes  the  best  inanimate  good,  under  which 
a  jewel  or  piece  of  plate  may  be  included  ;  but  it  is 
always  a  personal  chattel  (/»),  which,  immediately  upon 
the  death  of  the  tenant  who  was  the  owner  of  it,  being 
ascertained,  by  the  option  of  the  lord,  becomes  vested  in 
him  as  his  property  ;  and  is  no  charge  upon  the  lands, 
but  merely  on  the  goods  and  chattels.  The  tenant  must 
be  the  owner  of  it,  else  it  cannot  be  due ;  and  therefore  on 
the  death  of  a  feme  covert,  no  heriot  can  be  taken  (o)  ;  for 
she  can  have  no  ownership  in  things  personal.     In  some 

(i)  Heriots  are  of  great  aatiquity,  Conq.  29. 
being  mtntioned  ia  England  as  early  {k)  2  Bl.  Com.  423. 
as  the  time  of  Edgar,  (Hallam's  Mid.  (0  2  Watk.  Cop.  135.  145. 
Ages,  vol.  ii.  p.   416,   cites   Selden's  (m)  E*tqutaamaliapmtatio,qu^ 
Woiks,  vol.  ii.  p.  1620).     Blackstooe  nomimatur  htriettum,  ubi  (eN«iu  tiUr 
observes,  that  we  fiud  in  the  laws  of  vet  tnxut.inmorteiua.domiMumtHum 
Canute,  c.  69,   the   several   heregeats  dt   <{\io   tenuerit,   reipicit    de  meliori 
specified  which  were  then  exacted  by  <ii>«rii>  tuo,  tet  de  ueundo  meliori,  m- 
the  king,  fiom  the  highest  eorle  down  cundum  diienam  locorum  coiituetudi- 
to  the  most  inferior  theiigne  or  land-  netn.      Bract.  I.  ii.  c.  36,  s.  9.      And 
holder;  and  that  these  consisted  for  lh\s,  he  tidda,  magisjil  de  gratia  quam 
the  most  part  iu  arms,  horses  and  ha-  de  jure  ;  in  which,  says  Blackstone, 
biliments  of  war,  which  the  word  itself,  FleU  and  Britton  agree;  and  he  in- 
according  to  Spelman,  signifies  ;  2  Bl.  fers  that  the  gift  was,   in  its  origin, 
Com.  423.     But  the  heriot  of  the  vil-  only  voluntary. 

lein,  unlike  that  of  the  military  tenant,  (n)  As  to  the  meaning  of  personal 

was  generally  some  beast  used  for  the  chattels,  vide  sup.  vol.  i.  p.  263. 
purposes  of    agriculture.       LI.   Gul.  (o)  Hob.  60. 

VOL.  II.  .E 
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[^places  there  is  a  customary  composition  in  money,  as  ten 
or  twenty  shillings,  in  lieu  of  a  heriot ;  by  which  the  lord 
and  tenant  are  both  bound,  if  it  be  an  indisputably  antient 
custom;  but  a  new  composition  of  this  sort  will  not  bind 
the  representatives  of  either  party  (p)^.  And  it  is  farther 
to  be  remarked,  that  if  the  tenement  should  happen  to  be 
at  any  time  divided  into  distinct  shares,  either  by  becoming 
vested  in  tenants  in  common,  or  by  alienation  of  parcel, 
in  severalty,  the  heriot  is  multiplied  accordingly  (q) ; 
though  upon  the  subsequent  re-union  of  the  parts  in  a 
single  owner,  the  multiplication  (at  least  in  the  case  of  a 
tenancy  in  common)  ceases  (r). 

A  copyhold  estate,  while  subject  to  particular  burthens, 
enjoyed  on  the  other  hand,  until  a  recent  period,  some 
improper  immunities.  For  it  was  not  assets  in  the  hands 
of  the  heir  or  devisee ;  and  was  consequently  exempt,  after 
the  tenant's  death,  from  the  claims  of  his  creditors  (s) ;  nor 
could  any  part  of  it  be  taken,  even  during  his  life,  upon 
an  elegit  {t).  But  this  abuse  is  now  substantially  rec- 
tified ;  for  by  3  &  4  Will.  IV.  c.  104,  when  any  person 
shall  die  seised  of  or  entitled  to  any  estate,  whether  free- 
hold, customaryhold,  or  copyhold,  which  he  shall  not 
have  charged  with  or  devised  subject  to  the  payment  of 
his  debts,  it  shall  be  assets  to  be  administered  in  equity, 
for  payment  of  his  debts,  whether  due  on  simple  contract 
or  specialty,  but  with  a  preference  of  all  debts  accruing 
under  a  specialty  in  which  the  heirs  are  bound.  And  by 
1  &  2  Vict.  c.  1 10,  s.  11,  the  sheriff  is  empowered  to  de- 
liver execution  to  any  creditor  obtaining  judgment  in  one 
of  the  superior  courts  at  Westminster,  as  well  of  copy- 
hold or  customary,  as  of  freehold  lands,  tenements,  or 

(p)  Co.Cop.s.ai;  Parkinu.Rad-  (s)  4  Rep.    22a;  1    Walk.    Cop. 

clifTe,  I  Uos.  &  Pul.  282  ;  Croome  v,  224.     As  to  assets,  vide  sup.  vol.  i. 

Guiso,  4mng.  N.  C.  148.  p.  396. 

(if)  2  Watk.Comp.149,  159;  Gar-  (t)  2  Eq.  Ca.  Ab.  226,  pi.  6;  1 

land  V.  Jekyll,  2  Uing.  273.  Watk.  Cop.  224.     As  to  elegit,  vide 

(r)  Altrce  V.  Scutl,  6  East,  476  ;  sup.  vol.  i.  p.  287. 
Ilolloway  V.  Berkeley,  6  Barn.  &  C.  2. 
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hereditaments;  and  by  section  13,  a  judgment  entered 
up  in  any  of  these  courts  shall  operate  as  a  charge  upon 
all  lands,  tenements,  and  hereditaments,  whether  copy- 
hold, customary,  or  freehold,  to  which  the  defendant  ia 
the  action  shall  be  entitled,  or  over  which  he  shall  have  a 
disposing  power  at  the  time  of  entering  up  the  judgment, 
or  afterwards. 

In  order  to  complete  our  general  view  of  the  peculiar 
incidents  of  copyhold,  as  far  as  regards  the  nature  of  the 
estate,  we  must  also  recollect  that  it  is  capable,  as  we 
have  elsewhere  noticed,  of  enfranchisement  (m),  or  conver- 
sion of  the  base  tenure  into  free ;  and  that  either  by  a 
conveyance  to  the  tenant,  of  the  lord's  freehold  estate  in 
the  copyhold  premises,  (as  by  feoffment,  bargain  and  sale, 
or  the  like),  or  by  a  release  from  the  lord  to  the  tenant, 
of  the  seignorial  rights  {x) ;  the  eflect  in  either  case  being, 
that  the  tenant  thereafter  no  longer  holds  of  the  lord  of 
the  manor,  but  of  the  superior  lord  of  whom  he  himself 
held,  and  by  the  same  free  tenure  (y) ;  from  which  thin 
consequence  also  follows,  that  the  tenement  is  discharged 
from  all  copyhold  burthens  to  which  it  was  before  subject, 
and  divested  of  all  copyhold  rights  (for  example,  that  of 
common)  to  which  it  was  before  entitled  (ar). 

But  an  enfranchisement  must  be  in  every  case  the  act 
of  the  lord ;  for  if  the  tenant  be  the  active  party,  and 
make  a  conveyance  to  the  lord,  this  is  no  enfranchise- 
ment ;  because  the  tenure  by  the  lord  was  already  free ; 
though  it  amounts  to  an  extinguishment  of  the  copyhold  (a). 
And  to  work  an  entire  enfranchisement,  it  was  moreover 
necessary,  until  the  new  provisions  hereafter  noticed,  that 
the  lord  should  have  in  his  manor,  and  the  tenant  in  his 
copyhold,  an  estate  of  inheritance  in  fee  simple  ;  and  this 
is  a  circumstance  which  had  tended  considerably  to  check 
transactions  of  this  description  (b). 

{n)  Vide  sup.  vol.  i.  p  208.  Cop.  368. 

(i)   1  Walk.  Cop.  362.  (a)   1  Watk.  Cop.  359.  361  ;    Ble- 

{%))  Ibid.  367.  verhassetw.Homberstone,  W.Jon.  41. 

(:)  3   Real   P.  R.   17  ;  1   Walk.  (A)  3  Real  P.  R.  17. 

e2 
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II.  The  incidents  of  copyhold  in  regard  to  the  title  or 
manner  of  acquisition,  are  in  some  respects  the  same  with 
those  of  freehold,  and  particularly  as  regards  the  mode  of 
descent ;  though  this  is  much  varied  by  the  special  custom 
of  particular  manors.  There  are,  however,  many  incidents 
of  a  peculiar  kind,  and  these,  in  general,  result  from  the 
fundamental  idea  before  remarked  upon,  that  the  interest 
of  the  copyholder  is  in  strictness  no  more  than  a  tenancy 
at  will.  Considered  as  such,  it  would  be  wholly  incapable 
of  direct  alienation  ;  for  that  would  be  a  determination  of 
the  will  (6);  and  therefore  to  this  day,  the  attempt  to 
transfer  a  copyhold,  either  for  an  estate  of  inheritance  or 
for  life,  by  any  of  those  direct  methods  which  are  applicable 
at  common  law  to  a  freehold  estate,  is  in  general  attended 
with  no  other  effect  but  to  occasion  a  forfeiture  to  the 
lord(c).  And  though  a  copyhold  may  be  conveyed  in  trust, 
yet  it  cannot  be  transferred  by  a  conveyance  under  the 
statute  of  uses  ;  the  enactments  of  which  are  held  not  to 
extend  to  lands  of  this  tenure  (c?).  Yet,  by  the  lord's 
licence,  the  copyholder  may  demise  for  a  term  of  years  (e); 
and  even  without  his  licence,  for  a  single  year ;  and 
[[custom  and  the  indulgence  of  the  law  which  favours 
liberty]]  also  allows  him  to  exercise  a  substantial  right  of 
alienation  to  any  extent  whatever,  whether  in  fee,  for  life, 
or  for  years,  under  colour  of  a  surrender  of  his  interest  to 
the  lord,  and  an  admittance  or  grant  by  the  latter,  de  novoy 
to  the  tenant's  nominee,  attended  with  those  ceremonies 
of  investiture  which  marked  in  former  days  the  original 
donation  of  a  fief  (/). 

The  nature  of  this  proceeding  is,  in  a  general  point  of 
view,  and  according  to  the  custom  of  most  manors,  as  fol- 
lows :  Qhe  tenant  comes  to  the  steward  of  the  manor, 
either  in  court  (or  if  the  custom  permits,  out  of  court,) 
or  else  to  two  customary  tenants  of  the  same  manor,]]  or 

(fc)  Videsup,  vol.  i.  p.  271.  (e)  1   Watk.    Cop.   302.     Bui   he 

(c)  1  Walk.  Cop.  326.  cannol  convey  in  fee,  or  demise  for 

(d)  1  Watk.Cop.  100,  212;  Row-  /i/«.  by  licence,  2  Walk.  Cop.  119. 
den  V.  Maltster,  Cro.^Car.  44  j  2  Ves.  (/)  Vide  sup.  vol.  i.  pp.  164,469, 
257.                           '  471. 
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to  one  tenant,  [[provided  there  be  also  a  custom  to  war- 
rant it  {ff),  and  then  by  delivering  up  a  rod,  a  glove,  or 
other  symbol,  as  the  custom  directs,  resigns  into  the  hands 
of  the  lord  by  the  hands  and  acceptance  of  his  said  steward, 
or  of  the  said  two  tenants,]]  or  single  tenant,  all  his  in- 
terest and  title  to  the  estate,  in  order  that  the  same  may 
be  again  granted  out  by  the  lord  to  such  persons  and  for 
such  uses  as  are  named  in  the  surrender,  and  the  custom 
of  the  manor  will  warrant.  Upon  such  surrender,  the 
lord,  by  his  steward,  accordingly  grants  the  same  land 
again  to  the  surrenderor's  nominee,  Qwho  is  sometimes, 
though  rather  improperly,  called  the  surrenderee)  to  hold 
by  the  antient  rents  and  customary  services ;  and  there- 
upon admits  him  tenant  to  the  copyhold,  according  to  the 
form  and  effect  of  the  surrender,  which  must  be  exactly 
pursued.  And  this  is  done  by  delivering  up  to  the  same 
tenant,  the  rod,  or  glove,  or  the  like,  in  the  name  and  as 
the  symbol  of  corporeal  seisin  of  the  lands  and  tenements, 
upon  which  admission  he  pays  a  fine  to  the  lord,  according 
to  the  custom  of  the  manor,  and  takes  the  oath  of  fealty.]] 

In  order  the  more  clearly  to  apprehend  the  nature  of  this 
peculiar  assurance,  let  us  take  a  separate  view  of  its  several 
parts,  the  surrender  and  the  admittance;  considered  in  re- 
ference, not  to  their  form  (for  of  that  enough  has  been 
said),  but  to  the  doctrine  and  principles  to  which  they  are 
respectively  subject. 

1.  []A  surrender  is  rather  a  manifestation  of  the  alienor's 
intention,  than  a  transfer  of  any  interest  in  possession. 
For  until  admittance  of  the  surrenderee,  the  lord  taketh 
notice  of  the  surrenderor,  as  his  tenant  j  and  he  still 
receives  the  profit  of  the  land  to  his  own  use,  and  shall 
discharge  all  services  due  to  the  lord.  Yet  the  interest 
remains  in  him  not  absolutely,  but  sub  modo ;  for  he 
cannot  pass  away  the  laud  to  any  other,  or  make  it  sub- 
ject to  any  other  incumbrance  than  it  was  subject  to 
at  the  time  of  the  surrender,]]  and  he  is  considered  as 
ig)  1  Watk.  Cop.  78. 
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trustee  for  the  surrenderee ;  who  has  an  equitable  interest, 
capable  of  being  devised  or  otherwise  assigned  (h).  The 
latter  also  has  a  right  to  call  upon  the  lord  to  admit  him, 
and  in  the  event  of  his  refusal  may  compel  him  to  do 
so  by  a  bill  in  Chancery,  or  by  a  mandamus  (?')•  But  no 
estate  whatever  is  vested  in  the  surrenderee  as  copyhold 
tenant f  before  admittance.  [^If  he  enters,  he  is  a  trespas- 
ser, and  punishable  in  an  action  of  trespass  ;  and  if  he  sur- 
renders to  the  use  of  another,  such  surrender  is  merely 
void  (A),  and  by  no  matter  ex  post  facto  can  be  confirmed. 
For  though  he  be  admitted  in  pursuance  of  the  original 
surrender,  and  thereby  acquire  afterwards  a  sufficient  and 
plenary  interest  as  absolute  owner,  yet  his  surrender  pre- 
vious to  his  own  admittance,  is  absolutely  void  ah  initio^ 
because,  at  the  time  of  such  surrender,  he  had  but  a  pos- 
sibility of  an  interest,  and  could  therefore  transfer  nothing; 
and  no  subsequent  admittance  can  make  an  act  good  which 
was  ah  initio  void.]] 

2.  [^Admittance  is  the  last  stage  or  perfection  of  copyhold 
assurances,]]  and  considered  in  that  light,  it  may  either  be 
[]an  admittance  upon  surrender  by  tlie  former  tenant,  or 
an  admittance  upon  a  descent  from  the  ancestor.]]  In 
both  these  Qhe  lord  is  used  as  a  mere  instrument;  and  as 
no  manner  of  interest  passes  into  him  by  the  surrender  or 
the  death  of  his  tenant,  so  no  interest  passes  out  of  him 
by  the  act  of  admittance,]]  and  the  claim  of  the  tenant  who 
is  admitted  is  solely  under  him  that  made  the  surren- 
der (Z).  []And,  therefore,  neither  in  the  one  case  nor  the 
other,  is  any  respect  had  to  the  quality  or  quantity  of  the 
lord's  estate  in  the  manor.  For  whether  he  be  tenant  in 
fee  or  for  years,  whether  he  be  in  possession  by  right  or 
by  wrong,  it  is  not  material,  since  the  admittances  made 
by  him  shall  not  be  impeached  on  account  of  his  title, 

(/.)  1  Walk.  Cop.  102.  (fc)  Doe  v.  Tofield,  11  East,  246, 

(t)  2  B).  Com.  369;  3  Bain.  &      261. 
Crw.  176.  (/)  2  Bl.  Com.  370,  cites  4  Rep.27; 

Co.  Liu.  59. 
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[[because  they  are  judicial,  or  rather  ministerial  acts,  which 
every  lord  in  possession  is  bound  to  perform  (iw). 

Admittances,  however,  upon  surrender,  differ  from  ad- 
mittances upon  descent,  in  this,  that  by  surrender 
nothing^  beyond  an  equitable  interest  Qis  vested  in  the 
surrenderee,  before  admittance;  but  upon  descent,  the  heir 
is  tenant  by  copy,  immediately  upon  the  death  of  his  an- 
cestor; not  indeed  to  all  intents  and  purposes,  for  he 
cannot  be  sworn  on  the  homage^  that  is,  as  one  of  U»e 
tenants  present  at  the  lord's  court,  Qnor  maintain  an 
action  in  the  lord's  court,  as  tenant ;  but  to  most  intents 
the  law  taketh  notice  of  him  as  of  a  perfect  tenant  of 
the  land,  instantly  upon  the  death  of  his  ancestor.  He 
may  enter  into  the  lands  before  admittance;  may  take 
the  profits ;  may  punish  any  trespass  done  upon  the 
ground  (n) ;]]  may  devise  (o),  [[nay,  upon  satisfying  the 
lord  for  \\\Bfine{p)  due  upon  the  descent,  may  surrender 
into  the  hands  of  the  lord,  to  whatever  use  he  pleases. 
For  which  reasons  we  may  conclude,  that  the  admittance 
of  an  heir  is  principally  for  the  benefit  of  the  lord,  to  en- 
title him  to  his  fine;  and  not  so  much  necessary  for  the 
strengthening  and  completing  the  heir's  title.  Hence, 
indeed,  an  observation  might  arise,  that  if  the  benefit 
which  the  heir  is  to  receive  by  the  admittance,  is  not 
equal  to  the  charge  of  the  fine,  he  will  never  come  in  and 
be  admitted  to  his  copyhold  in  court ;  and  so  the  lord  may 
be  deprived  of  his  fine.  But  to  this,  we  may  reply  in  the 
words  of  Sir  E.  Coke  {q) — "  I  assure  myself,  if  it  were  in 
"  the  election  of  the  heir  to  be  admitted,  or  not  to  be  ad- 
"  mitted,  he  would  be  best  contented  without  admittance ; 
"  but  the  custom  in  every  manor  is  in  this  point  compul- 
**  sory.  For  either  upon  pain  of  forfeiture  of  the  copyhold, 
"  or  of  incurring  some  great  penalty,  the  heirs  of  copy- 

(m)  4  Rep.  27  ;  1  Rep.  140.  7  \V.  4  &  1  Vict.c.  26.  t.  3. 

(n)  4  Rep.  23.  (p)  Vide  sup.  p.  47. 

(o)  Right  X. Banks, 3  Barn.  &  Adol.  (?)  Co.  Cop.  s.  41. 
644  ;  Doe  v.  Wilson.  5  Ad.  &  E1.321  ; 
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[["  holders  are  enforced  in  every  manor,  to  come  into  court 
"  and  be  admitted  according  to  the  custom,  within  a  short 
"  time  after  notice  given  of  their  ancestor's  decease."^  (r) 

But  though  where  the  admittance  is  upon  surrender, 
no  copyliold  estate  is  vested  in  the  surrenderee,  until  he 
is  admitted,  and  it  is  distinguishable  in  this  respect  from 
an  admittance  upon  descent,  yet  it  is  material  to  observe, 
that  even  an  admittance  upon  surrender,  when  made,  has 
a  retrospective  relation,  in  point  of  time,  to  the  surrender 
itself.  And,  therefore,  if  the  surrenderor  dies  after  the  sur- 
render, and  before  admittance,  though  his  heir  will  take 
by  descent  in  the  interim,  yet  on  the  admittance  of  the 
surrenderee,  the  heir's  estate  will  be  defeated  (s). 

Such  is,  in  general,  the  nature  of  a  surrender  and  ad- 
mittance, in  the  simplest  form ;  and  the  only  variations 
upon  the  proceeding,  which  we  deem  it  material  at  present 
to  notice,  relate  to  a  conveyance  by  way  of  mortgage,  and 
that  by  a  married  woman.  In  the  first  case,  the  surrender 
is  made  upon  condition  that  the  money  remains  unpaid 
at  the  time  appointed  ;  but  in  the  meantime  no  admittance 
takes  place ;  and  if  the  money  be  then  paid,  the  surrender 
not  having  been  perfected  by  admittance,  is  void  without 
farther  ceremony.  Nor  is  it  the  usual  course  to  complete 
the  copyhold  estate  by  admittance,  even  supposing  the 
money  to  remain  unpaid,  unless  the  mortgagee  wishes  to 
take  possession  ;  but  the  conditional  surrender  constitutes 
the  only  security,  and  continues  to  do  so,  until  the  mort- 
gage be  satisfied,  and  entry  of  such  satisfaction  made  on 
the  court  roll ;  after  which,  the  original  title  of  the  mort- 
gagor is  considered  as  remaining  in  full  force  (t).  A  sur- 
render of  the  copyhold  estate  of  a  married  woman,  is 
made  by  the  husband  and  wife  together,  she  being  at  the 
same  time  examined  apart  by  the  steward ;  and  when  ac- 

(r)  As  to  the  admittance  of  infants,  v.  Hall,  16  East,  208. 
y«fnMcoverti,and  lunatics,see  9  Gco.l,  (()  I  Walk.  Cop.  116,  117  ;   Burt, 

c.  29  ;  11  Geo.  4  Ac  1  Will.  4,  c.  65.  Coinpend.  420. 

(»)  1  Walk.  Cop.  103  ;  cl  vide  Doe 
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companied  with  this  ceremony,  it  will  suffice  to  pass  her 
copyhold  lands,  and  to  bind  her  and  those  claiming  under 
her  (m). 

The  admittances  of  which  we  have  hitherto  spoken  are 
those  used  to  complete  an  inchoate  title  by  surrender  or 
descent.  It  is  to  be  observed,  however,  that  there  ig 
another  kind,  viz.  that  which  is  connected  with  an  original 
voluntary  grant  from  the  lord  himself,  and  not  with  any 
preceding  surrender  or  descent  (y).  This  occurs  chiefly  in 
the  case  where  the  lord  has  acceded  to  the  copyhold  in- 
terest, in  consequence  of  some  escheat,  forfeiture,  descent, 
surrender  to  the  lord's  own  use,  or  other  circumstance  (tr), 
so  that  the  freehold  and  copyhold  interest  are  united  in 
his  person ;  which  produces,  upon  the  principle  already 
referred  to,  an  extinguishment  of  the  copyhold.  In  such 
cases  \jt  is  in  his  power  to  keep  the  lands  in  his  own 
hands,  or  to  dispose  of  them  at  his  pleasure,  by  granting 
an  absolute  fee  simple,  a  freehold,  or  a  chattel  interest 
therein,]]  or  if  he  thinks  proper,  he  is  also  at  liberty,  not- 
withstanding the  extinguishment  of  the  former  copyhold 
estate,  to  grant  the  lands  out  de  novo  to  hold  by  copy  (x) ; 
but  if  he  does  this  [[he  is  bound  to  observe  the  antient 
custom  precisely  in  every  point,  and  can  neither  in  tenure 
nor  estate  introduce  any  kind  of  alteration;  for  that  were 
to  create  a  new  copyhold]],  which,  as  this  tenure  depends 
on  immemorial  usage,  cannot  be  done.  Thus,  if  a  copy- 
hold for  life  falls  into  the  lord's  hands,  by  the  tenant's 
death,  and  he  grants  it  out  again  by  copy,  Qhe  can  neither 
add  to  nor  diminish  the  antient  rent,  nor  make  any  the 
minutest  variation  in  other  respects  (y) ;  nor  is  the  tenant's 
estate  so  granted,  subject  to  any  charges  or  incumbrances 
by  the  lord  (2).]] 

The  lord  may  also,  where  there  is  a  special  custom  in 

(u)  1  Watk.  Cop.  63;  Kewley  ».  (w)  1  Wttk.  Cop.  36,  39. 

Ryan,    2   H.    Bl.   344;  Driver    v.  (x)  Ibid.  93,  361. 

Thompson,  4  Taunt.  294.  Cy)  Co.  Cop.  8.41. 

(v)  2  Bl.  Com.  370.  (x)  8  Rep.  63. 
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the  manor  to  that  effect,  make  grants  of  portions  of  the 
waste  (a),  to  be  held  for  the  first  time  by  copy  of  court- 
roll  ;  but  a  custom  to  grant  out  every  part  of  the  waste 
without  restriction,  would  be  illegal,  as  trenching  too  much 
upon  the  general  common  right  of  the  tenants  (J) ;  and  to 
the  validity  of  the  grant  of  any  portion,  the  assent  of  the 
homage  is,  by  the  custom  of  some  manors,  essential. 

A  surrender  and  admittance,  and  a  voluntary  grant  and 
admittance,  though  the  most  antient  and  of  the  most  ge- 
neral application,  are  yet  not  the  only  methods  of  passing 
copyhold  property,  for  it  is  also  directly  devisable  by 
will.  Formerly  this  was  otherwise  ;  for  where  a  man 
wished  to  devise  a  copyhold,  the  object  was  effected,  till 
a  recent  period,  not  by  virtue  of  any  statute,  those  of 
Henry  VIIl.(c)  being  held  not  to  apply  to  this  tenure (c?), 
but  by  surrender  and  admittance,  the  devisor  making  a 
surrender  to  the  use  of  his  will;  which,  upon  his  death, 
entitled  the  person  designated  therein  as  devisee,  to  be 
admitted  (e).  And  except  by  special  custom,  a  devise, 
without  previous  surrender  of  this  kind,  was  inopera- 
tive(/).  But  by  55  Geo.  III.  c.  192  (passed  12th  July, 
1815),  every  disposition  made  by  will,  by  a  person  dying 
after  the  passing  of  that  act,  was  made  as  effectual  with- 
out surrender  to  the  use  of  his  will,  as  it  would  have  been 
if  such  surrender  had  taken  place.  And  now  by  the  Sta- 
tute of  Wills,  7  Will.  IV.  &  1  Vict.  c.26ig),  (repeaUng 
the  former  act,  except  as  to  wills  made  before  1st  January, 
1838),  it  is  provided,  that  all  the  real  estate  of  the  tes- 
tator may  be  devised ;  and  under  that  description,  all  his 

(a)  As  to  the  waste,  vide  sup.  vol.  i.  Dut  a  devise  of  customary  estates,  as 

p. 202.  distinguished  from  copyhold,  is  witiiin 

(6)  1  Watk.Cop.35;  Lord  North-  the  statute  of  frauds.     1  Walk.  Cop, 

wick  «.  Stanway,  3  13o«.&  Pul.  346;  122,  131. 

The  King  v.  Wilby.  2  M.  &  S.  609;  (e)  Co.  Cop.  s.  36. 

Badger  v.  Ford,  3  H.  &  Aid.  153.  (/)  1  Walk.  Cop.  122;  vide  Doe 

(c)  Vide  sup.  vol.  i.  p.  549.  v.  Bartle,  5  Batn.  &  Aid.  492  ;  Culh- 

(</)  Neither  these  statulen  nor  the  bcrt  v.  I-emprierc,  3  I\[.  /^t  S.  168. 

statute  of  frauds  apply  to  copyhold.  (g)  ViJo  sup.  vul.  i.  p.  650. 
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copyholds,  though  he  should  not  have  surrendered  them 
to  the  use  of  his  will,  nor  have  even  been  admitted  to 
them,  are  expressly  included. 

A  copyhold  may  moreover  pass  by  a  conveyance  under 
the  act  for  abolishing  fines  and  recoveries,  3  &  4  Will.  IV. 
c.  74  {h).  In  the  case  where  the  custom  of  the  particular 
manor  regards  a  limitation  to  a  man  "  and  the  heirs  of  his 
body,"  as  an  estate  tail,  it  was  held,  prior  to  the  act  just 
mentioned,  that  such  customary  entail  might  be  barred  by 
a  customary  recovery  founded  on  a  fictitious  action  in  the 
lord's  court,  according  to  the  analogy  of  a  common  re- 
covery in  the  Court  of  Common  Pleas  (t);  and  where 
neither  this  nor  any  other  method  was  established  by  par- 
ticular custom,  an  entail  was  always  capable  of  being 
barred  by  surrender  (A).  But  now  by  the  statute  in  ques- 
tion it  is  enacted,  that  a  disposition  by  tenant  in  tail  of 
the  legal  estate  in  a  copyhold,  shall  be  in  every  case  by 
surrender  (/);  subject  to  provisions  as  to  the  consent  of 
the  protector  (where  there  is  one),  analogous  to  those 
which  the  statute  introduces  in  relation  to  the  disentailing 
of  freehold  (/«) ;  but  it  is  provided  that  such  surrender 
shall  require  no  inrolment,  otherwise  than  by  entry  on  the 
court  rolls  (n).  It  is  also  enacted  by  the  same  statute, 
with  respect  to  the  copyhold  of  a  married  woman  when 
not  tenant  in  tail  (for  when  she  is  so,  her  estate  is  to  pass 
by  surrender),  that  she  may  by  deed,  acknowledged  in 
such  manner  as  therein  directed,  and  executed  with  the 
concurrence  of  her  husband,  convey  her  estate  or  extin- 
guish any  interest  or  power  vested  in  her,  as  effectually 

(h)  Vide  sup.  vol.  i.  p.  530.  copyhold ;  but  if  the  fine  or  lecoTery 

(i)  Doe  V.  DauDcey,  7  Tauut  674  ;  were  not  duly  reversed,  the  tenure  of 

1  Watk.  Cop.  161.     As  to  a  common  the  land  would  be  thereby  altered  and 

recovery,  vide  sup.  vol.  i.  p.  524.    If  a  converted  into  frank  fee  or  freehold ; 

fine  or  recovery  of  land  held  in  anlient  2  Bl.  Com. 368;  vide  3  &  4  Will.  4, 

demesne  was  had  in  the  Court  of  Com-  r.  74,  s.  5. 

mon  Pleas  (as  if  it  were  freehold),  it  (k)  Doe  r.  Dauncej,  7  Taunt,  678 ; 

might  be  reversed  by  a  particular  form  1  Watk.  Co.  178. 

of  action  brought  by  the  lord,  called  a  (/)  S.  50. 

writ  of  disceit,  and  the  land  conse-  (m)  S.  40,  51,  52,  90. 

quently  restored  to  its  former  state  of  (n)  S.  54. 
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as  if  she  were  a  feme  sole;  though  this  enactment  is  ex- 
pressly declared  not  to  extend  to  her  legal  estate,  in  any 
case  in  which  the  object  of  that  provision  could,  before 
the  passing  of  the  act,  have  been  effected  by  a  sur- 
render (o). 

The  preceding  remarks  relate,  it  will  be  observed,  to 
the  manner  of  conveying  the  legal  estate  in  copyhold. 
With  respect  to  equitable  interests  in  lands  of  this  tenure, 
they  do  not  in  general  pass  by  surrender,  (for  none  but  the 
owner  of  the  legal  estate  is  tenant  to  the  lord,  nor  conse- 
quently entitled  to  surrender  (p),)  but  by  any  ordinary 
mode  of  conveyance  sufficient  to  pass  an  equitable  interest 
in  other  cases ;  and  a  mere  instrument  in  writing,  signed 
as  directed  by  the  statute  of  frauds,  will  suffice.  But  as 
to  equitable  estates  tail,  and  the  equitable  estates  of 
married  women  not  tenants  in  tail,  it  is  provided  by  the 
statute  last  cited,  that  they  shall  pass  either  by  surrender 
or  deed{q) ;  subject,  in  other  respects,  to  the  same  ceremo- 
nies, in  general,  as  are  attached  to  the  like  transaction  in 
the  case  of  legal  estate. 

We  have  thus  endeavoured  to  trace  the  principal 
features  of  the  law  of  copyhold,  one  of  the  most  unsatis- 
factory divisions  (it  must  be  owned)  of  the  general  fabric 
of  our  jurisprudence  (r).  It  is  open  at  first  sight  to  the 
censure  of  being  an  unnecessary  and  embarrassing  varia- 
tion upon  the  fundamental  scheme  of  tenure ;  and  it  has 
been  justly  remarked  by  the  Commissioners  appointed  (9 
Geo.  IV.)  to  revise  the  law  of  real  property,  that  where  the 
complexity  which  must  always  belong  to  the  legal  institu- 

(o)  S. 77.  "  system  of  the  country  ;"'  and  they 
(p)   1  Watk.  Cop.  60.  cite  the  remark  of  Roger  North  in  his 
(9)  S.  60,  53,  77,90.  Life  of  Lord  Keeper  Guild  ford,   that 
(r)  Tlie  Select  Committee  of  the  "  it  was  somewhat  unequal  when  the 
Houieof  Commons,  appointed  to  con-  "  parliament  took  away  the  royal  te- 
nder of  the  enfranchisement  of  copy-  "  nuies   in    capite,    that    the    lesser 
holds,  expiess  an  opinion  in  their  He-  "  tenures   of    the    gentry   were    left 
port  of  13(h  August,  183B,  that  this  "  exposed  to  as  grievous  abuses  as  the 
tenure  is  "  a  blot  od  the  juridical  "  former." 
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tion  of  a  civilized  country,  "  is  wantonly  aggravated  by 
"  the  admission  of  several  concurring  systems,  serious 
"  mischiefs  are  likely  to  arise  from  the  ignorance  or 
"  forgetfulness  of  practitioners,  and  even  of  judges,  how- 
"  ever  carefully  selected."  Many  inconveniences  are  also 
pointed  out  by  the  same  learned  persons,  as  incident  to 
the  nature  of  copyhold  tenure,  individually  considered;  of 
which  the  principal  appear  to  be,  the  multiplicity  and  un- 
certainty of  the  diH'erent  manorial  customs  on  which  it 
depends — the  check  to  agricultural  improvement  occa- 
sioned by  the  state  of  the  law  with  respect  to  timber  and 
minerals — the  liability  to  arbitrary  fines — the  numerous 
payments  due  to  stewards,  on  account  of  f^ees^  and  the 
vexatious  and  oppressive  character  of  heriota.  The  efibrta 
of  legislative  reform  have  of  late  therefore  been  assidu- 
ously directed  towards  this  branch  of  our  law ;  and  have 
given  birth  at  length  to  a  statute  {4  Sc  5  Vict.  c.  35),  by 
which  new  regulations  of  great  importance  are  introduced. 
This  act,  stopping  short  of  the  compulsory  conversion  of 
the  tenure  into  freehold  (a  measure  thought  to  be  attended 
with  insuperable  difficulties),  applies  itself  to  the  follow- 
ing objects  ;  first,  to  give  effect  to  agreements  for  commu- 
tation of  manorial  burthens  and  restrictions,  and  to  im- 
prove, in  some  other  respects,  the  tenure;  secondly,  to  fa- 
cilitate voluntary  enfranchisements. 

In  promotion  of  these  views,  it  first  establishes  a 
Board  of  "  Copyhold  Commissioners  («),"  and  then  pro- 
vides, that  the  future  rents,  fines,  and  heriots,  and  the 
lord's  right  in  timber,  and  also  (if  so  expressed)  in  mines 
and  minerals,  may  be  commuted  by  an  agreement ;  which 
shall  be  compulsory  on  all  parties  interested  in  the  manor, 
or  in  the  lands  held  of  the  manor,  provided  the  parties  to 
such  agreement  be  respectively  interested  in  such  manor, 
and  lands,  to  the  extent  of  three-fourths  at  least  in  value, 
and  the  number  of  the  tenants  be  at  least  three-fourths  of 
the  whole ;  and  also  provided  that  all  ecclesiastical  and 
other  corporations,  and  patrons  of  livings  interested  in  such 
(s)  These  aie,  foi  the  present,  the  same  with  the  tithe  Comnussioaers. 
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manner  as  mentioned  in  the  act,  be  parties  to  the  agree- 
ment, and  that  it  be  afterwards  confirmed  by  the  Copy- 
hold Commissioners.  It  also  authorizes  commutation  to 
be,  in  like  manner,  made  between  the  lord  of  the  manor 
and  any  one  or  more  of  the  tenants  (whatever  may  be  the 
amount  of  their  respective  interests),  so  as  to  be  binding 
after  confirmation  by  the  commissioners,  on  those  parties 
and  on  all  other  persons  connected  with  them  in  title ; 
though  both  in  this  case  and  the  former,  it  requires  notice 
to  be  given  to  persons  next  in  remainder,  reversion,  or 
expectancy  of  an  estate  of  inheritance,  and  not  parties  to 
the  agreement ;  and  permits  them:  to  urge  before  the  com- 
missioners, any  objection  to  the  proposed  arrangement. 
These  commutations  may  be  made  either  in  consideration 
of  a  rent-charge,  with  a  nominal  fine  not  exceeding  5s.  on 
death  or  alienation,  or  in  consideration  simply  of  a  commu- 
tation fine,  payable,  where  the  agreement  is  general,  on 
death  or  alienation,  or  at  any  fixed  period  or  periods  to  be 
agreed  upon  between  the  parties;  where  not  general,  on 
death  or  alienation  only ;  and  the  rent-charge  (when  ex- 
ceeding 20s.)  and  the  commutation  fine  are  to  be  so 
adjusted  as  to  vary  with  the  price  of  corn  {t).  Besides  the 
commutation,  the  agreement  may  also  fix  a  scale  of  fees  to 
be  payable  in  future  to  the  steward ;  but  without  prejudice  to 
the  rights  of  stewards  now  holding  for  life  or  during  good 
behaviour,  or  holding  under  such  circumstances  as  to  lead 
to  a  reasonable  expectation  that  their  tenure  would  be  of 
that  description  :  and  it  is  moreover  provided,  that  after  any 
commutation  under  the  act,  or  the  execution  of  any  deed 
for  a  voluntary  commutation,  the  lands  shall  cease  to  be 
subject  to  any  customary  mode  of  descent,  or  any  custom 
relating  to  dower,  or  freebench,  or  tenancy  by  curtesy, 
(except  as  to  persons  previously  married) ;  and  shall  be 
liable,  in  all  that  regards  those  matters,  to  the  same  law 
as  lands  held  in  free  and  common  socage ;  with  a  saving, 

(t)  This  adjustment  is  to  be  on  the       Tithe  Commutation  Act,  of  wliicli  wo 
samepriocipluii,  in  general,  as  under  the       shall  iiavo  occasion  to  speak  hcioaftcr. 
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however,  of  gavelkind  in  the  county  of  Kent,  which  is  to 
remain  unaltered  by  the  act. 

Besides  the  provisions  above  noticed,  the  following  im- 
provements of  the  present  tenure  are  introduced.  To 
remove  doubts  before  existing  on  the  subject,  it  is  pro- 
vided, that  it  shall  be  lawful  fur  courts  of  et^uity  to 
make  partition  of  copyhold  lands,  as  well  as  of  lauds 
of  freehold  tenure.  To  obviate  certain  inconveniences 
before  attaching  to  the  practice  of  surrenders,  admit- 
tances, and  grants,  it  is  farther  enacted,  that  lords  of 
manors,  or  their  stewards,  or  deputy  stewards,  may  hold 
customary  courts,  though  there  should  be  no  copyhold 
tenant  at  the  time,  or  none  should  be  present  (u) ;  and 
may  grant  lands  to  be  held  by  copy,  and  also  admit  to 
lands  to  be  held  by  copy,  at  any  time  or  place  (whether 
within  or  without  the  manor),  and  without  holding  a  court. 
And  whereas  before  the  act,  it  was  in  many  cases  neces- 
sary that  a  surrender,  or  other  act  out  of  court,  should  be 
afterwards  presented  in  court  by  the  homage,  or  tenants 
of  the  manor  there  assembled  (x),  it  is  provided  that  every 
copy  of  a  surrender,  will,  or  codicil  delivered  to  the  lord, 
steward,  or  deputy,  and  every  grant  and  admission,  shall 
be  forthwith  entered  on  the  court  rolls  of  the  manor;  and 
such  entry  shall  be  taken  to  be  an  entry  in  pursuance  of 
a  presentment ;  and  it  shall  not  be  essential  in  any  case 
to  the  validity  of  an  admission,  that  a  presentment  should 
be  made  of  the  surrender,  or  other  matter  in  consequence 
of  which  the  admission  was  granted  ;  with  this  proviso, 
however,  that  when  by  the  custom  of  any  manor,  the 
lord  is  authorized,  by  consent  of  the  homage,  to  grant 
parcel  of  the  waste  to  be  held  by  copy,  the  consent  of  the 
homage  assembled  at  a  customary  court,  duly  summoned 
and  held  according  to  custom,  shall  still  be  necessary. 
And  whereas  by  the  custom  of  some  manors,  a  licence 
from  the  lord,  to  aliene,  is  required  (y) ;  and  in  some  of  these 

(a)   Before   the   act,    a  customary       perly  Rep.  20. 
court  could  uol  be  held  unless   two  (>)  1  Watk.  Cop.  79,  80. 

copyholders  were  prcscuu  3  Real  Pro-  (y)  Ibid.  287  n.  (i),  322. 
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cases  lords  were  restrained,  by  the  custom,  from  granting 
licences  to  their  tenants  to  aliene  their  antient  tenements, 
otherwise  than  by  entireties,  it  is  enacted  that  such 
licences  may  now  be  granted,  and  such  alienation  made 
accordingly. 

Lastly,  with  the  view  of  facilitating  enfranchisement, 
the  act  provides,  that  it  shall  be  lawful  for  the  lord  of  any 
manor,  whatever  may  be  his  interest  therein,  with  consent 
of  the  commissioners,  to  enfranchise  all  or  any  of  the 
lands  holden  of  his  manor,  in  consideration  of  such  sum 
or  sums  of  money,  whether  payable  forthwith,  or  at  a 
future  time,  as  shall  be  agreed  to  be  paid  by  the  tenant 
or  tenants  whose  lands  are  to  be  enfranchised ;  and  that  it 
shall  be  lawful  for  any  tenant  (whatever  his  interest)  with 
the  like  consent  to  accept  such  enfranchisement.  The 
enactment,  however,  is  subject  to  the  regulation,  that  in 
all  cases  where  the  steward  of  the  enfranchised  manor 
holds  for  life  or  during  good  behaviour,  or  under  such 
circumstance  as  to  lead  to  a  reasonable  expectation  that 
his  tenure  will  be  of  that  description,  compensation  shall 
be  made  to  him  for  his  fees ;  and  also  to  the  proviso, 
that  whenever  the  customary  estate  of  any  party  shall  be 
less  than  a  fee  simple  in  possession,  notice  shall  be  given 
to  the  person  entitled  to  the  next  estate  of  inheritance  in 
remainder  or  reversion ;  and  that  in  case  that  person  ex- 
presses his  dissent,  the  commissioners  shall  withhold  their 
consent,  until  on  farther  inquiry  they  shall  be  satisfied 
that  the  agreement  is  not  fairly  open  to  objection.  Such 
enfranchisement  being  effected,  the  lands  are  thereafter  to 
become  in  all  respects  of  freehold  tenure,  but  so  as  not  to 
deprive  any  tenant  of  any  commonable  right  to  which  he 
may  be  entitled  in  respect  of  them,  or  to  defeat  the  bene- 
ficial limitation  of  any  will  or  settlement  theretofore  exe- 
cuted, or  alter  the  descent  or  distribution  of  any  estate  in 
land,  on  the  decease  of  any  person  entitled  thereto  in  pos- 
session or  remainder,  at  the  time  of  the  enfranchisement. 
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OF  THINGS  PERSONAL. 


CHAPTER  I. 


I 


OF    THINGS    PERSONAL,    IN    GENERAL,  AND   OF   PRO- 
PERTY   THEREIN. 


The  subjects  of  property  were  divided,  as  we  may  recol- 
lect (a),  into  things  real,  and  things  personal.  The  first  of 
these  being  now  sufficiently  discussed  (so  far  at  least  as 
concerns  the  division  of  rights,  as  distinguished  from 
wrongs  (J) );  we  proceed  to  the  consideration  of  the  second. 
These  personal  things  fall  under  the  general  denomina- 
tion of  chattels^  or  goods  and  chattels  {c),  terms  equally 
applicable  to  those  interests  in  land  which  do  not  amount 
to  freehold  (rf),  and  which  we  have  had  already  occasion 
to  examine  in  former  chapters,  under  the  appellation  of 
chattels  real  («).  With  these  last,  however,  we  have  not  at 
present  any  direct  concern.  For  these  are  not  properly  the 
subjects  of  property,  but  rather  modifications  of  property, 
or  species  of  estates  in  a  certain  kind  of  subjects,  viz.  in 
things  real.  When  considered,  indeed,  in  reference  to  the 
distinction  between  real  and  personal  estate,  they  are  held 
to  fall  under  the  latter  denomination,  their  incidents  be« 
ing  in  general  the  same  with  those  of  property  in  move- 
ables (/);  but  as  regards  the  distinction  between  things 

(a)  Vide  sup.  vol.  i.  p.  156.  (d)  Co.  Litt.  ubi  sup. ;  Com.  Dig. 

(6)  Ibid.  126.  BiensD.2. 

(c)  Co.  Litt.  118  b.;  Rjtl  v.  Rolle,  («)  Vide  sup.  vol.  i.  pp.  262, 288. 

1  Aik.  183.  (/)  Vide  sup.  vol.  i.  p.  263. 
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real  and  things  personal,  they  appertain  to  the  division  of 
things  real;  and  have  consequently  been  allotted  to  the 
First  Part  of  the  present  Book.  Things  personal,  there- 
fore, to  which  our  present  attention  is  invited,  include  only 
moveables,  and  the  rights  connected  vv'ith  them  {g),  which, 
as  put  in  contradistinction  to  chattels  real,  sometimes  re- 
ceive the  appellation  o{  chattels  personal  {h). 

Things  personal  then  (so  understood),  comprise  in  the 
first  place  [[all  sorts  of  things  moveable,  which  may  attend 
a  man's  person  wherever  he  goes,  and  therefore  being 
only  the  objects  of  the  law,  while  they  remain  within  the 
limits  of  its  jurisdiction,  and  being  also  of  a  perishable 
quality,  are  not  esteemed  of  so  high  a  nature,  nor  paid  so 
much  regard  to  by  the  law,  as  things  that  are  in  their 
nature  more  permanent  and  immoveable,  as  lands  and 
houses,  and  the  profits  issuing  thereout.  These  being 
constantly  within  the  reach  and  under  the  protection  of 
the  law,  were  the  principal  favourites  of  our  first  legis- 
lators, who  took  all  imaginable  care  in  ascertaining  the 
right,  and  directing  the  disposition  of  such  property  as 
they  imagined  to  be  lasting,  and  which  would  answer  to 
posterity  the  trouble  and  pains  that  their  ancestors  em- 
ployed about  them  ;  but  at  the  same  time  entertained  a 
very  low  and  contemptuous  opinion  of  all  personal  estate,]] 
which  then  consisted  principally  of  mere  moveables,  and 
was  consequently  [[regarded  as  only  a  transient  commo- 
dity. The  amount  of  it  indeed  was  comparatively  very 
trifling  during  the  scarcity  of  money,  and  the  ignorance 
of  luxurious  refinements,  which  prevailed  in  the  feudal 
ages.  Hence  it  was  that  a  tax  of  the  fifteenth,  tenths  or 
sometimes  a  much  larger  proportion  of  all  the  moveables 
of  the  subject,  was  frequently  laid  without  scruple,  and  is 
mentioned  with  much  unconcern  by  our  antient  historians, 
though  now  it  would  justly  alarm  our  opulent  merchants 
and  stockholders.     And   hence  likewise  may  be  derived 

(/,')  Vide  sup.  vol.  i.  p.  166.  (/i)  Co.  LiU,  ubi  sup. 
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Qhe  frequent  forfeitures  inflicted  by  the  common  law  of  all 
a  man's  goods  and  chattels  for  misbehaviour  and  inadver- 
tences that  at  present  hardly  seem  to  deserve  so  severe  a 
punishment.  Our  antient  law  books,  which  are  founded 
on  the  feudal  provisions,  do  not  therefore  often  condescend 
to  regulate  this  species  of  property.  There  is  not  a 
chapter  in  Britton  or  the  JSlirror  that  can  fairly  be  re- 
ferred to  this  head,  and  the  little  that  is  to  be  found  in 
Glanvil,  Bracton,  and  Fleta,  seems  principally  borrowed 
from  the  civilians.  But  of  late  years,  since  the  introduc- 
tion and  extension  of  trade  and  commerce,  which  are  en- 
tirely occupied  in  this  species  of  property,  have  greatly 
augmented  its  quality  and  value,  we  have  learned  to  con- 
ceive difl'erent  ideas  of  it.  Our  courts  now  regard  a  man's 
personalty  in  a  light  nearly  if  not  quite  equal  to  bis  reality, 
and  have  adopted  a  more  enlarged  and  lesa  technical 
mode  of  considering  the  one  than  the  other,  frequently 
drawn  from  the  rules  which  they  found  already  established 
by  the  Roman  law,  wherever  tliose  rules  appeared  to  be 
well  grounded,  and  apposite  to  the  case  in  question ;  but 
principally  from  reason  and  convenience  adapted  to  the 
circumstances  of  the  times.]] 

Moveables  consist  [[first  of  inanimate  things,  as  goods, 
plate,  money,  jewels,  implements  of  war,  garments,  and 
the  like,  or  vegetable  productions,  as  the  fruit  or  other 
parts  of  a  plant,  when  severed  from  the  body  of  it,  or  the 
whole  plant  itself  when  severed  from  the  ground.]]  And 
these  require  for  the  present,  no  particular  remark.  But 
under  the  same  division  of  moveables  we  have  also  to  ar- 
range \jinimals — which  have  in  themselves  a  principle  and 
power  of  motion,  and  (unless  particularly  confined)  can 
convey  themselves  from  one  part  of  the  world  to  another.]] 
And  as  to  these,  Qthere  is  a  great  difference  made  with 
respect  to  their  several  classes,  not  only  in  our  law,  but  in 
the  law  of  nature  and  of  all  civilized  nations. 

They  are  distinguished  into  such  as  are  domita  and 
such  «s  Skxefera:  naturcBy  some  being  of  a  tame,  and  others 

f2 
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[[of  a  wild  disposition.  In  such  as  are  of  a  nature  tame 
and  domestic  (as  horses,  kine,  sheep,  poultry,  and  the 
like),  a  man  may  have  as  absolute  a  property  as  in  any 
inanimate  beings,  because  these  continue  perpetually  in 
his  occupation,  and  will  not  stray  from  his  house  or 
person,  unless  by  accident  or  fraudulent  enticement,  in 
either  of  which  cases  the  owner  does  not  lose  his  pro- 
perty.]] But  with  animals  ferx  natura.  the  case  is  dif- 
ferent. These  are,  generally  speaking,  not  the  subjects  of 
property  (^),  at  least  while  living.  Yet,  under  certain  cir- 
cumstances, a  man  may  be  invested  with  a  qualified  pro- 
perty in  them  ;  and  this  [[either  -per  industriam,  propter 
impotentiam,  or  propter  privilegium. 

1.  A  qualified  property  may  subsist  in  animals  fera 
natura,  per  industriam  hominis — by  a  man's  reclaiming 
and  making  them  tame  by  art,  industry,  and  education,  or 
by  so  confining  them  within  his  own  immediate  power,  that 
they  cannot  escape  and  use  their  natural  liberty.  And 
under  this  head  some  writers  have  ranked  all  the  former 
species  of  animals  we  have  mentioned,  apprehending  none 
to  be  originally  and  naturally  tame,  but  only  made  so  by 
art  and  custom,  as  horses,  swine,  and  other  cattle ;  which, 
if  originally  left  to  themselves,  would  have  chosen  to  rove 
up  and  down  seeking  their  food  at  large,  and  are  only 
made  domestic  by  use  and  familiarity,  and  are  therefore, 
say  they,  called  mansueta,  quasi  manui  assueta.  But  how- 
ever well  this  notion  may  be  founded,  abstractedly  con- 
sidered, our  law  apprehends  the  most  obvious  distinction 
to  be  between  such  animals  as  we  see  generally  tame,  and 
are  therefore  seldom,  if  ever,  found  wandering  at  large, 
which  it  calls  domita  natura,  and  such  creatures  as  are 
usually  found  at  liberty,  which  are  therefore  supposed  to 
be  more  emphatically  fercB  natures,  though  it  may  happen 
that  the  latter  shall  be  sometimes  tamed  and  confined  by 
the  art  and  industry  of  man,  such  as  are  deer  in  a  park, 

{g)  Ilannam  v.  Mockctt,  2  B.  &  C.  934  ;  4  D.  &  R.  518.  • 
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[[hares  or  rabbits  in  an  inclosed  warren,  doves  in  a  dove- 
house,  pheasants  or  partridges  in  a  mew,  hawks  that  are 
fed  and  coiunianded  by  their  owner,  and  fish  in  a  private 
pond  or  in  trunks.]]  QBees  also  are  fera.  naturie,  but 
when  hived  and  reclaimed,  a  man  may  have  a  qualified 
property  in  them,  by  the  law  of  nature  as  well  as  by  the 
civil  law  (/<);  and  to  the  same  purpose,  not  to  say  in  the 
same  words  with  the  civil  law,  speaks  Bracton  (t).  Occu- 
pation, that  is,  hiving  or  including  them,  gives  the  pro- 
perty in  bees ;  for  though  a  swarm  lights  upon  my  tree, 
I  have  no  more  property  in  them  till  I  have  hived  them, 
than  I  have  in  the  birds  which  make  their  nesta  thereon; 
and  therefore  if  another  hives  them,  he  shall  be  their  pro- 
prietor :  but  a  swarm  which  fly  from  and  out  of  my  hive 
are  mine,  so  long  as  I  can  keep  them  in  sight  and  have 
power  to  pursue  them  ;  and  in  these  circumstances  no  one 
else  is  entitled  to  take  them.  But  it  hath  been  also 
said  (A)  that  with  us,  the  only  ownership  in  bees  is  ratiome 
soli ;  and  the  charter  of  the  forest  (/),  which  allows  every 
freeman  to  be  entitled  to  the  honey  found  within  his  own 
woods,  affords  great  countenance  to  this  doctrine,  that  a 
qualified  property  may  be  had  in  bees,  in  consideration  of 
the  property  of  the  soil  whereon  they  are  found.]] 

To  what  has  been  said,  it  may  be  useful  to  add  the  ob- 
servation, that  though  animals  fera  naturtt  may  become 
the  subject  of  a  qualified  property,  either  by  being  simply 
kept  in  confinement  on  a  man's  estate,  as  in  the  case  of 
deer  in  a  park,  fish  in  a  pond,  doves  in  a  dove-house,  and 
the  like,  or  by  being  actually  reclaimed  and  domesticated, 
as  in  the  case  of  a  tame  hawk  or  pigeon,  yet  in  the  former 
case  they  do  not  fall  properly  under  the  description  of  things 
or  chattels  personal,  but  are  accessary  to  and  partake  of 
the  nature  of  the  realtyy  and  therefore  if  the   owner  die 

(A)  Puff.  1.  iv.  c.  6,  s.  5;  Inst.  ii.  {k)    Bro.  Ab.   lit.  Propertie.  37, 

1,14.  cites  43  £d.  3.  c.  24. 

(i)  L.  ii.  c.  1,  s.  3  ;  et  vide  Han-  (i)  9  Hea.  3,c.  13,  vide  sup.  p.  19. 
nam  v.  Mockett,  2  Barn.  &  Cres.  944. 
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seised  of  an  estate  of  inheritance  in  the  land,  they  descend 
with  the  inheritance  to  the  heir,  instead  of  belonging  to 
the  executor  (m).     Moreover  it  is  material  to  remark,  with 
respect  to    all    animals  fera;   naturoi,  that  Qhey  are  no 
longer  the  property  of  a  man,  than  while  they  continue  in 
his  keeping  or  actual  possession ;  for  if  at  any  time  they 
regain  their  natural   liberty,  his  property  instantly  ceases, 
unless  they  have  animum  revertendi  (which  is  only  to  be 
known  by  their  usual  custom  of  returning  (w)  ),]]  or  unless 
instantly  pursued  by  the  owner,  for  during  such  pursuit 
his  property  remains  (o).     On  the  other  hand,  however, 
a  property  of  this  description  is  protected  while  it  lasts, 
by  law,  so  that  [[an  action  will  lie  against  any  man  who 
detains   them    from    the   owner,    or   unlawfully    destroys 
tiiem.]]     It  is  also  felony   by  common  law,   to   steal  such 
animals  fercE  natures  as  are  fit  for  the  food  or  service  of 
man,  and  are  either  tame  and  known  by  the  thief  to  be 
so,  or  are  so  confined   that  the  owner  can   take    them 
whenever  he  pleases  {p) ;  but  the  case  is  different  with  re- 
spect to  those  which  [[are  only  kept  for  pleasure,  curiosity, 
or  whim,  as  dogs,  bears,  cats,  apes,  parrots,  and  singing 
birds  {q),  because  their  value  is  not  intrinsic,  but  depend- 
ing only  on  the  caprice  of  the  owner  (r) ;  though  it  is  such 
an  invasion  of  property  as  may  amount  to  a  civil  injury, 
and  be  redressed  by  a  civil  action  (s).     Yet  to  steal  a  re- 
claimed hawk  is  felony,  both   by  common  law  and  sta- 
tute {t) ;  which  seems  to  be  a  relic  of  the  tyranny  of  our 
antient  sportsmen.     And  among  our  elder  ancestors,  the 

(m)  Co.  Litt.  8 ;  Case  of  Swans,  7  Com.  390  ;  Hawk.  b.  i.  c.  33,  s.  26. 

Rep.  17  b;  2  Bl.  C.  428  ;  Toller's  (9)  Lamb.  Eiren.  275. 

Executors,  p.  192.  (r)  Case  of  Swans,  7  Rep.   18;  3 

(n)    liract.    1.    ii.   c.    1;    Case  of  Inst.  109.     So,  loo,  it  liasbeen  decid- 

Swans,  7  Hep.  17.     This  doctrine  of  ed  that  ferrets,  though  lame,  are  of  too 

theuriimuj  revertendi  is  borrowed,  as  base  a  nature  to  be  the  subject  of  lar- 

Blackstone   remarks,   from   the    civil  ceny.  Chit.l'ract.  of  Law.vol.  i.p.88. 

law.     See  Inst.  2,  i.  15.  (s)  Bro,  Ab.  Trespass.  407. 

(0)  2  Bl.  C.392.  (0  1    Half,  P.  C.  512  ;  1  Hawk. 

(V)  1  Hale,  l*.  C.  511,  512  ;  2  Bl.  P.  C.  33. 
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[[antient  Britons,  another  species  of  reclaimed  animals,  viz. 
cats,  were  looked  upon  as  creatures  of  intrinsic  value,  and 
the  killing  or  stealing  one  was  a  grievous  crime,  and  sub- 
jected the  offender  to  a  fine,  especially  if  it  belonged  to 
the  king's  household,  and  was  the  custos  horrei  regit,  for 
which  there  was  a  peculiar  forfeiture  (m).]]  By  modern  le- 
gislation, too,  protection  is  given  to  the  property  in  tame 
or  confined  animals,  even  where  of  a  kind  which  by  the 
common  law  could  not  be  the  subject  of  felony.  For  by 
7  &  8  Geo.  IV.  c.  29,  B.  31,  it  if  provided  generally,  that 
if  any  person  shall  steal  any  dog,  or  any  beast  or  bird 
ordinarily  kept  in  a  state  of  confinement,  not  being  the 
subject  of  larceny  at  common  law,  such  offender  being 
convicted  before  a  justice  of  the  peace,  shall  for  the  first 
oftence  forfeit  over  and  above  the  value  of  the  animal, 
such  sum  of  money  not  exceeding  20/.,  as  to  the  said  jus- 
tice shall  seem  meet;  and  for  a  subsequent  offence,  be 
committed  to  the  common  gaol  and  be  kept  to  hard  labour, 
or  if  committed  before  two  justices  of  the  peace,  may  be 
ordered  (if  a  male)  to  be  whipped  (y).  Q2.  A  qualified  pro- 
perty may  also  subsist  with  relation  to  animals/er^  natura, 
propter  imputentiam,  on  account  of  their  own  inability, 
as  where  hawks,  herons,  or  other  birds  build  in  my  trees, 
or  coneys  or  other  creatures  make  their  nests  or  burrows 
in  my  land,  and  have  young  ones  there,  I  have  a  qualified 
property  in  those  young  ones  till  such  time  as  they  can 
fly  or  run  away,  and  then  my  property  expires  (z)  ;  but  till 
then,  it  is  in  some  cases  trespass,  and  in  others  felony,  for 
a  stranger  to  take  them  away  (o).     For  here,  as  the  owner 

(n)  "  5i   9 KM  ftlem,   horrei   regii  only   (uspeading   them  bj  the  bsak 

"  eustitdem,  ueciderit  vtl  furto  abttuU-  instead  of  the  tail. 

"  Tit,feUs,summa  Cauda,  smpeudatur,  (y)   Et  vide  7  &  8  Geo. 4,  C.  29,  ts. 

"  eapjte  aream  attingente,  et  in  earn  26,  30.  33,  34.  35  ;  9  Geo.  4,  c.  69; 

"  graua  tiitici  effundanlur,  usquedum  1  &  2  Will.  4,  c.  32. 

"  summitas   caudte    triticif    eo-operia-  (z)  Carta   da  Fore$ta,  9    Hen.  3, 

••  tur."     VVotton,  LL.  Wall.  1. 3,c.  5.  c.  13. 

s.  5.    Anaroercement  similar  to  which  (a)  Case   of  Swans,    7    Kep.  17  j 

Sir  Edward  Coke  tells  us  (7  Rep.  18)  Lamb.  Eiren.  274. 
there  aaliently  was  for  stealing  swans. 
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[[of  the  land  has  it  in  his  power  to  do  what  he  pleases  with 
them,  the  law  therefore  vests  a  property  in  him  of  the 
young  ones,  in  the  same  manner  as  it  does  of  the  old  ones 
if  reclaimed  and  confined;  for  these  cannot,  through 
weakness,  any  more  than  the  others  through  restraint, 
use  their  natural  liberty  and  forsake  him.  3.  A  man, 
lastly,  may  have  a  qualified  property  in  animals  ferce  na- 
turce,  propter  privilegium,  that  is,  he  may  have  the  privi- 
lege of  hunting,  taking  and  killing  them,  in  exclusion  of 
other  persons.  Here  he  has  a  transient  property  in  these 
animals  (usually  called  game),  so  long  as  they  continue 
within  his  liberty  {h) ;  and  may  restrain  any  stranger  from 
taking  them  therein;  but  the  instant  they  depart  into 
another  liberty,  this  qualified  property  ceases.]]  The  man- 
ner in  which  this  privilege  is  acquired  has  been  shown  in 
a  former  chapter  (c). 

Things  personal,  however,  are  not  confined  to  move- 
ables— for  as  things  real  comprise  not  only  the  land  itself, 
but  such  incorporeal  rights  also  as  issue  out  of  or  are 
connected  with  it  {d),  so  things  personal  include  not  only 
those  tangible  subjects  of  property  which  are  capable  of 
locomotion,  but  also  the  incorporeal  rights  or  interests 
which  may  grow  out  of  or  be  incident  to  them.  This  class 
(to  which,  without  impropriety,  may  be  assigned  the  term 
of  incorporeal  chattels)  comprehends,  among  other  species, 
patent  right,  or  the  exclusive  privilege  of  selling  and  pub- 
lishing particular  contrivances  of  art,  and  copyright,  or  the 
exclusive  privilege  of  selling  and  publishing  particular 
works  of  literature, — subjects  to  which  we  shall  advert  with 
more  particularity  hereafter. 

[[Things  or  chattels  personal  being  thus  distinguished 
and  distributed,  it  may  be  proper  to  consider,  first,  the 
nature  of  that  property,  or  dominion  to  which  they  are  lia- 
able ;  and  secondly,  the  title  to  that  property,  or  how  it 

(6)  Child  V.  Greenhill.  Cro.  Car.  (c)  Vide  sup.  p.  16-23. 

654  ;  Mar.   48  ;  Sutton  t;.  Moody,  5  (d)  Vide  sup.  vol.  i.  pp.  156,  159. 

Mod.  376;  12  Mod.  144. 
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[[may  be  lost  and  acquired.]]  To  the  first  of  these  subjects 
we  propose,  therefore,  to  devote  the  remainder  of  the  pre- 
sent chapter. 

[[Property  in  chattels  personal,  may  be  either  in  posset- 
sion,  or  else  in  action.'^  Property  in  possession  is  where 
a  man  has  the  enjoyment  of  the  thing  or  chattel,  either 
actual  or  constructive,  and  Qis  divided  into  two  sorts,  an 
absolute  and  a  qualified  pro|)erty  ;]]  the  former  is  where  ft 
man  is  fully  and  completely  the  proprietor  of  the  thing, 
the  latter  is  where  his  ownership  is  of  a  special  or  limited 
kind,  and  that  either  in  reference  to  Qihe  peculiar  circum- 
stances of  the  subject  matter,  which  is  not  capable  of 
being  under  the  absolute  dominion  of  any  proprietor,]]  (as 
in  the  case  of  animals  fera  naturtt  above  explained,)  or 
[]on  account  of  the  peculiar  circumstances  of  the  owner, 
when  the  thing  itself  is  very  capable  of  absolute  owner- 
ship.]] Of  qualified  or  special  property  in  the  former  sense 
of  the  term,  we  have  already  spoken.  In  the  latter  sense, 
it  may  be  illustrated  by  the  case  of  [Jbailment,  or  delivery 
of  goods  to  another  person  for  a  particular  use,  as  to  ft 
carrier  to  convey  to  London,  to  an  innkeeper  to  secure  in 
his  inn  or  the  like,  here  there  is  no  absolute  property  in 
either  the  bailor  or  the  bailee,  the  person  delivering,  or 
him  to  whom  it  is  delivered,  for  the  bailor  hath  only  the 
right,  and  not  the  immediate  possession — the  bailee  hath 
the  possession  and  only  a  temporary  right ;  but  it  is  ft 
qualified  property  in  them  both,  and  each  of  them  is  en- 
titled to  an  action]]  against  any  stranger  by  whom  the 
goods  are  wrongfully  damaged  or  taken  away,  the  bailee 
on  account  of  his  immediate  possession,  the  bailor  on 
account  of  his  general  ownership  (e).  The  same  may  be 
said  of  the  case  where  goods  are  acquired  by  finding. 
The  finder  has  a  special  property,  defeasible,  it  is  true, 
upon  discovery  of  the  right  owner,  but  in  the  meantime 
valid  against  the  rest  of  the  world  {f).  Upon  the  same 
principle,  too,  if  the  goods  of  a  debtor  are  taken  in  execu- 
tion to  satisfy  a  debt,  the  sheriff  who  executes  the  legal 
(e)  2  Sauod.  47  b.  (/)  Armory  v.  Delamiiie,  Str.  505. 
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process,  has  a  special  property  in  them  during  the  interval 
between  seizure  and  actual  sale  ig).  QBut  a  servant  who 
hath  the  care  of  his  master's  goods  and  chattels,  as  a 
butler  of  plate,  a  shepherd  of  sheep,  and  the  like,  hath 
not  any  property  or  possession  either  absolute  or  qualified, 
but  only  a  mere  charge  or  oversight  (A ),^  and  his  master's 
property  remains  absolute.  And  when  goods  are  dis- 
trained for  rent,  no  property  is  acquired  in  them  by  the 
party  distraining  or  seizing  (i),  but  they  remain  in  cus- 
todia  legis  until  sold,  or  otherwise  lawfully  disposed  of, 
and  in  the  meantime  the  property  of  the  original  owner 
remains  in  him  unaltered. 

Having  thus  considered  the  divisions  of  property  in  pos- 
session, []^we  will  proceed  next  to  take  a  short  view  of  the 
nature  of  property  in  action,"^  which  is,  where  a  man  has 
not  the  enjoyment  (actual  or  constructive)  of  the  thing  in 
question,  but  merely  a  right  to  recover  it  by  a  suit  or  action 
at  law,  from  whence  the  thing  so  recoverable  is  called  a 
thing  or  chose  in  action.  Thus  money  due  on  a  bond,  is  a 
chose  in  action,  for  a  property  in  the  money  vests,  whenever 
it  becomes  payable  ;  but  there  is  no  possession,  till  reco- 
vered by  course  of  law,  unless  payment  be  first  voluntarily 
made.  [[If  a  man  promises  or  covenants  with  me  to  do 
any  act,  and  fails  in  it,  whereby  I  suffer  damage,  the  re- 
compense for  this  damage  is  a  chose  in  action  ;  for  though 
a  right  to  some  recompense  vests  in  me  at  the  time  of 
damage  done,  yet  what  and  how  large  such  recompense 
shall  be,  can  only  be  ascertained  by  verdict,  and  the  pos- 
session can  only  be  given  me  by  legal  judgment  and  exe- 
cution {lt)r\  A  chose  in  action,  then,  is  [[a  thing  rather  in 
potentia  than  in  esse,  though  the  owner  may  have  as  ab- 

(g)  Wilbraham  v.  Snow,  2  Saund.  "  plied,"  2  Bl.  C.  397.      But  it   has 

47;  Giles  V.  Grover,  9  Bing.  128.  been  justly  remarked,  that  the   term 

(h)  3  Inst.  108.  chnse  in  action  has  a  more  extensive 

(i)  2  Saund.  by  Wrns.  and  Pat  application,  and  extends  to  the  right 

47,  n.  (c).  to  recover  damnges  for  n  wro7ig,  inde- 

(k)  According  to  Blackstone,  "All  penckntly  of  any  contract  between  the 

"  property  in  action  depends  entirely  parties.  I  Chit.  I'ract.  Law,  p.  99,  (n.). 
"  apoD  contract,  cither  express  or  im- 
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[[solute  a  property  in,  and  be  as  well  entitled  to  such  things 
in  action,  as  to  things  in  possession.]] 

Property  in  chattels  personal  is  also  subject,  whether  it 
be  in  possession  or  in  action,  to  distinctions  which  regard 
the  (juantity  of  interest.  For  a  man  may  have  the  total 
property  or  entire  dominion  of  a  chattel,  analogous  to  the 
fee  simple  in  a  real  estate  (though  it  will  devolve  io  case  of 
intestacy,  to  administrators,  instead  of  descending  to  heirs), 
or  may  be  the  owner  of  it  for  life  or  for  years  only.  But 
there  can  be  no  estate  tail  in  a  chattel  personal;  and  there* 
fore  if  a  chattel  be  given  by  deed  or  will,  to  A.  and  the 
heirs  of  his  body,  Qit  vests  in  him  the  total  property,  and 
no  remainder  over  shall  be  permitted  on  such  a  limita- 
tion (/).  For  this,  if  allowed,  would  tend  to  a  perpetuity, 
as  the  grantee  or  devisee  in  tail  of  a  chattel  has  no 
method  of  barring  the  entail.]]  Personal  chattels  also, 
like  land,  are  subject  to  distinctions  with  respect  to  the 
time  of  enjoyment  and  the  number  of  the  owners ;  and  on 
these  two  latter  points  it  may  be  desirable  to  enlarge  a 
little,  before  the  conclusion  of  the  chapter. 

QFirst,  as  to  the  time  of  enjoyment.  By  the  rules  of  the 
antient  common  law,  there  could  be  no  future  property 
to  take  place  in  expectancy  created  in  personal  goods  and 
chattels,  because  being  things  transitory,  and  by  many 
accidents  subject  to  be  lost,  destroyed,  or  otherwise  im- 
paired, and  the  exigencies  of  trade  requiring  also  a  fre- 
quent circulation  thereof,  it  would  occasion]]  (as  it  was 
thought)  Qperpetual  suits  and  quarrels,  and  put  a  stop  to 
the  freedom  of  commerce,  if  such  limitation  in  remainder 
were  generally  tolerated  and  allowed.  But  yet  in  last 
wills  and  testaments  such  limitations  of  personal  goods 
and  chattels  in  remainder  after  a  bequest  for  life,  were 
permitted  (»i) ;  though  originally  that  indulgence  was  only 
shown  when  merely  the  use  of  the  goods,  and  not  the 
goods  themselves,  was  given  to  the  first  legatee  (n),  the 

(0  Seale  v.  Scale.  1  P.  Wma.  290.  {m)  Mar.  106. 

(m)  Upwell  I'.  Halsey,  I  P.  Wms.  652. 
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[[property  being  supposed  to  continue  all  the  time  in  the 
executor  of  the  devisor.]]  But  now  these  distinctions  are 
disregarded  (o),  [[and  therefore  if  a  man,  eitlier  by  deed  or 
will,  limits  his  books  or  furniture  to  A.  for  life,  with  re- 
mainder over  to  B.,  this  remainder  is  good  ip).'2  Personal 
chattels,  however,  cannot  be  rendered  in  any  instance  un- 
alienable beyond  the  period  prescribed  in  the  case  of  real 
estate,  by  the  law  against  perpetuity  (q) ;  and  also  fall 
equally  with  real  estate,  within  the  provisions  of  39  &  40 
Geo.  III.  c.  98,  the  general  effect  of  which  is  to  invalidate 
all  directions,  whether  by  will  or  other  instrument,  for  the 
accumulation  of  the  annual  produce  thereof  for  any  longer 
period  than  the  life  of  the  settlor,  and  twenty-one  years 
after  his  death  (r). 

In  every  case  it  is  obvious  that  the  interest  of  the  party 
in  remainder,  in  personal  chattels,  is  in  its  nature  pre- 
carious. But  the  Court  of  Chancery  will  interfere  for  his 
protection  (5),  and  if  the  tanant  for  life  should  begin  or 
threaten  to  injure  the  property,  a  bill  might  be  filed  for  an 
injunction  to  restrain  him  from  doing  so,  and  the  court 
would  apply  a  remedy  according  to  the  nature  of  the  case. 

[[Next  as  to  the  number  of  owners.  Things  personal 
may  belong  to  their  owners,  not  only  in  severalty,  but  also 
in  joint  tenancy  and  in  common,  as  well  as  real  estates. 
They  cannot,  indeed,  be  vested  in  coparcenary,  because 
they  do  not  descend  from  the  ancestor  to  the  heir,  which 
is  necessary  to  constitute  coparcenors,]]  but  in  case  of  the 
intestacy  of  a  sole  owner,  devolve  to  his  administrator,  to 
be  by  him  distributed  (subject  to  the  claims  of  creditors) 
among  the  next  of  kin.     [[But  if  a  horse  or  other  personal 

(0)  2  Freem.206  ;  Randall  v.  Rus-  et  vide  Fearne,  Cont.  Rem,  402,  9th 

•ell,  3  Meriv.  195 ;  2  Roper,  Leg.  393.  edit. 

(p)  A  learned  judge  however  has  (9)  Co.  Litt.  by  Harg.  20  a.  n. 

expressed  some  doubt  whether  this  po-  (5)  ;  Gilb.  Us.  Sugd.  121,  n.  (4)  ;    2 

■itiuD  of  Ulackstonc  be  correct  as  re-  Rop.  Leg.  390.      As   to  perpetuity, 

gards  a   limitation  by  cffeJ,  and  whe-  vide  sup.  vol.  i.  p.  509. 
ther  such  a  limitation  would  be  valid  (r)  Vide  sup.  vol.  i.  p.  51 1. 

without  the  inlerveniicn  of  trustees ;  (t)  Fearne,  Cent.  Rem.  406,  9th 

Coleridge's  Blackstoue,  vol.  i.  p.  398  ;  edit. 
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[[chattel  be  given  to  two  or  more  absolutely,  they  are  joint 
tenants  hereof,  and  unless  the  jointure  be  severed,  the  same 
doctrine  of  survivorship  shall  take  place  as  in  estates  of 
lands  and  tenements  (/);  and  in  like  manner  if  the  jointure 
be  severed,  as  by  either  of  them  selling  his  share,  the 
vendee  and  the  remaining  part-owner  shall  be  tenants  ia 
common,  without  any  jus  acaescendi  or  survivorship  (k). 
So  also  if  100/.  be  given  by  will  to  two  or  more,  equally  to 
be  divided  between  them,  this  makes  thera  tenants  in 
common  (x),  as  we  have  formerly  seen  (y)  the  same  words 
to  have  done  in  regard  to  real  estates.  But  for  the  encou- 
ragement of  husbandry  and  trade,  it  is  held  that  a  stock 
on  a  farm,  though  occupied  jointly,  and  also  a  stock  used 
in  a  joint  undertaking  by  way  of  partnership  in  trade, 
shall  always  be  considered  as  common,  and  not  as  joint 
property,  and  there  shall  be  no  survivorship  therein.]] 
This  however  is  to  be  understood  as  applying,  in  contem- 
plation of  the  common  law,  only  to  such  property  when 
in  possession,  and  not  to  choses  in  action;  for  where  one 
of  several  partners,  having  a  legal  interest  in  a  contract, 
dies,  the  right  of  action  upon  it  accrues,  at  common  law, 
to  the  survivor  or  survivors,  in  whose  name  alone  the 
action  nmst  be  brought;  and  the  representative  of  the 
deceased  must  resort  to  a  court  of  equity,  to  obtain  the 
share  of  the  latter  in  the  sum  recovered  (z). 

It  remains  to  add  that,  as  in  the  case  of  things  real,  so 
in  that  of  things  personal,  the  legal  property  may  be 
vested  in  one  man,  to  the  use  of  or  in  trust  for  another, 
whose  interest  as  the  beneficial  and  substantial  owner, 
will  be  recognised  and  protected  in  the  courts  of  equity. 
But  as  regards  things  personal,  this  division  of  the  owner- 
ship is  less  frequent,  (the  legal  interest  being  in  general  a 
beneficial  one);  and  they  are  in  no  instance  affected  by 
the  Statute  of  Uses,  or  by  any  of  its  attendant  learning. 

(0  Liu.  s.  281 ;  Shore  i .  Billingsly,  (y )  Vide  sup.  vol.  i.  p.  326, 

1  Vern.  482.  (s)  Anderson     v.    Martindale,     1 

(w)  Litt.  S.321.  East.  497  ;  2  Chit.  Blackat  399.  n. 

(i)  1  Eq.  Ca.  Ab.  292.  (15). 
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CHAPTER  II. 

OF    TITLE     TO    THINGS    PERSONAL AND     FIRST    OF 

TITLE    BY    OCCUPANCY. 


[[We  are  next  to  consider  the  title  to  things  personal,  or 
the  various  means  of  acquiring  and  of  losing  such  pro- 
perty as  may  be  had  therein ;  both  which  considerations 
of  gain  and  loss  shall  be  blended  together  in  one  and  the 
same  view, — as  was  done  in  our  observations  upon  real 
property, — since  it  is  for  the  most  part  impossible  to  con- 
template the  one  without  contemplating  the  other  also.^ 
And  the  methods  which  we  shall  have  occasion  to  consider 
under  this  division  of  the  work,  are  six.  1.  By  occu- 
pancy. 2.  By  invention.  3.  By  gift  and  assignment. 
4.  By  contract.  5.  By  bankruptcy  and  insolvency.  6.  By 
will  and  administration.  Six  others  indeed  are  enumerated 
in  Blackstone's  Commentaries  (a),  viz.  by  prerogative,  by 
forfeiture,  by  custom,  by  succession,  by  marriage,  and  by 
judgment;  but  these  titles,  being  only  of  an  incidental 
description,  seem  to  belong  more  naturally  to  other  more 
general  heads,  under  which  they  will  respectively  be 
found. 

[[And  first,  a  property  in  goods  and  chattels  may  be 
acquired  by  occupancy;  which,  we  have  more  than  once 
remarked  (J),  was  the  original  and  only  primitive  method 
of  acquiring  any  property  at  all;  but  which  has  since 
been  restrained  and  abridged  by  the  positive  laws  of 
society,  in  order  to  maintain  peace  and  harmony  among 
mankind.  For  this  purpose,  by  the  laws  of  England, 
gifts  and  contracts,  testaments,  legacies,  and  administra- 

(a)  Vol.  ii.p.400.  (6)  Sup.  vol.i.  pp.  143,  148,  415. 
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[[tions  have  been  introduced  and  countenanced,  in  order 
to  transfer  and  continue  that  property  and  possession  in 
things  personal,  which  has  once  been  acquired  by  the 
owner;  and  where  such  things  are  found  without  any 
other  owner,  they  for  the  most  part  belong  to  the  sovereign, 
by  virtue  of  the  royal  prerogative,  except  in  some  few 
instances  wherein  the  original  and  natural  right  of  occu- 
pancy is  still  permitted  to  subsist,  and  which  we  are  noir 
to  consider. 

1.  Thus  in  the  first  place  it  hath  been  said,  tliat  any 
body  may  seize  to  his  own  use  such  goods  as  belong  to 
an  alien  enemy  (c).  For  such  enemies  not  being  looked 
upon  as  members  of  our  society,  are  not  entitled,  during 
their  state  of  enmity,  to  the  benefit  or  protection  of  the 
laws,  and  therefore  every  man  that  has  opportunity,  is 
permitted  to  seize  upon  their  chattels  without  being  com* 
pelied,  as  in  other  casies,  to  make  restitution  or  satisfaction 
to  the  owner.  But  this,  however  generally  laid  down  by 
some  of  our  writers,  must  in  reason  and  justice  be  re« 
strained  to  such  captors  as  are  authorized  by  the  public 
authority  of  the  state,  residing  in  the  crown  (</),]]  and  us 
regards  inland  seizures  Qto  such  goods  as  are  brought  into 
this  country  by  an  alien  enemy,  after  declaration  of  war, 
without  a  safe  conduct  or  passport.  And  therefore  it 
hath  been  holden  (e),  that  where  a  foreigner  is  resident  in 
England,  and  afterwards  a  war  breaks  out  between  his 
country  and  ours,  his  goods  are  not  liable  to  be  seized ;]] 
and  if  a  contract  be  made  with  a  foreigner  during  peace, 
the  right  of  action  upon  it,  is  not  absolutely  forfeited  by 
the  occurrence  of  a  war,  though  it  is  suspended  (/).  But 
where  the  circumstances  of  the  case  render  the  capture 
from  an  enemy  legal,  it  is  a  title  that  will  sometimes  pre- 
vail,  even  against  the  claim  of  a  former  British  owner, 

(c)  Finch,  L.  178.     As  to   aliens,  («)  Bio.  Ab.  tit. Properlie,  38,  For- 
vide  sup.  vol.  i.  p.  124.                                feiture,  57. 

(d)  The     King     v.    Williamson,  (/)  Aotoinev.  Morsbead,  6Tauut 
Freeni.  40;  Brymer  n.  A  Ik  ins,  1  H.       239. 

Bl.  189. 
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from  whom  the  goods  may  have  been  previously  taken  by 
the  same  enemy.     For  in  such  cases  of  recapture  the  law 
has  been  adjudged  to  be,  that  they  become  [^indefeasibly 
vested  in  the  recaptor,  unless  they  be  retaken  on  the  same 
day  that  they  were  first  taken,  and  the  owner  before  sunset 
puts  in  his  claim  of  property  {g),  which  is  agreeable  to  the 
law  of  nations,  as  understood  in  the  time  of  Grotius  (A), 
with  regard  to  captures  made  at  sea,  which  were  held  to  be 
the  property  of  the  captors,  after  a  possession  of  twenty- 
four  hours ;  though  the  modern  authorities  require  (i),  that 
before  the  property  can  be  changed,  the  goods  must  have 
been  brought  into  port,  and  have  continued  a  night  intra 
prcBsidia,  in  a  place  of  safe  custody,  so  that  all  hope  of  re- 
covering them  was  lost.]]  And  in  order  fully  to  vest  the  pro- 
perty of  a  captured  vessel  in  the  captors,  so  as  to  bar  the 
original  owner,  it  is  also  necessary,  that  it  should  have  been 
condemned  as  prize,  by  legal  sentence  of  a  Court  of  Ad- 
miralty (k).     In  addition  to  which,  we  may  remark,  that  as 
regards  ships  or  goods  taken  and  retaken  at  sea,  and  in 
questions  arising  thereon  between  the  original  British  owner 
and  a  British  recaptor,  it  is  now  established  by  several  acts 
of  parliament,  that  whatever  period  of  time  may  have  inter- 
vened, and  whether  sentence  of  condemnation  may  have 
been  obtained  or  not,  the  property  is  lo  be  restored  to  the 
original  owners,  on  payment  of  salvage  (0-   The  whole  sub- 
ject, however,  of  acquiring  property  in  things  personal,  by 
capture  from  the  enemy,  is  in  general  foreign  to  the  juris- 
diction of  the  ordinary  courts  of  law,  and  belongs  to  that 
branch  of  the  Court  of  Admiralty  called  the  Prize  Court, 
sitting  under  a  particular  commission  from  the  crown  {m). 

(g)   Bro.    Ab.  tit.  Propertie,  38,  Foster,  6  Taun.  25;  1  Kent's  Com. 97. 

Forfeiture,  57.  (/)  2  Chit.  Bl.  ubi  sup.  cites  2  Burr. 

(fc)  De  Jure  B.  ac  P.  1.  3,  c.  6,  s.  1 198  ;    1  Bl.  Hep.  27  ;  43  Geo.  3,  c. 

3.  160. 

(t)  Byitkereh.  Qusst.  Jur.  Pub.  b.  (m)  3  Bl.  Com.  108  ;  Le  Caux  v. 

l,c.4;  Ilocc. de  Atsecur. not.  66.  Kden,  Doug.  594;   Lord  Comden  v. 

ik)  2  Chit.   Bia.   401,  n.  (4);   1  Home,  2  II.   Bl.  533;  vide  3  &  4 

Rob.  Hep.  139  ;  3  Id.  97  ;  Wilson  t;.  Vict.  c.  65,  s.  22, 23. 
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2.  [[With  regard  likewise  to  animals  ferce  naturce,  all 
mankind  had  by  the  original  grant  of  the  Creator,  a  right 
to  pursue  and  take  any  fowl  or  insect  of  the  air,  any  fish 
or  inhabitant  of  the  waters,  and  any  beast  or  reptile  of 
the  field ;  and  this  natural  right  still  continues  in  every 
individual,  unless  when  it  is  restrained  by  the  civil  laws  of 
the  country.]]  By  the  laws  of  this  realm,  accordingly,  all 
persons  may,  on  their  own  lands,  or  in  the  seas,  in  general 
exercise  this  right.  And  when  a  man  has  once  seized 
animals  of  this  description,  they  become,  if  reclaimed  or 
confined,  according  to  the  doctrine  laid  down  in  a  former 
chapter  (tw),  his  qualified  property,  or  if  dead,  are  absolutely 
his  own,  so  that  to  steal  them,  or  otherwise  invade  this 
property,  is,  according  to  the  nature  of  the  case,  [[some- 
times a  criminal  offence,  sometimes  only  a  civil  injury.]] 

But  in  this  country,  as  in  many  others,  the  right  to 
take  animals  fierce  naturce,  is  subject  to  some  exception 
and  restriction.  For  there  are  certain  [[royal  fish,  as 
whale,  and  sturgeon,  the  taking  of  which  is  made  the 
exclusive  right  of  the  prince]]  and  those  claiming  under 
royal  grant ;  and  within  particular  limits,  all  the  beasts 
and  birds  of  forest,  chase  or  free  warren,  belong  in  exclu- 
sive property,  to  persons  having  those  franchises  respec- 
tively, and  all  manner  offish,  to  those  entitled  to  the  fran- 
chise of  free  fishery  («)•  And  besides  these,  certain  other 
restrictions  have  been  imposed  by  the  legislature,  with  re- 
spect to  all  such  animals  as  fall  under  the  denomination 
oi  ffame. 

On  this  latter  subject,  there  formerly  existed  (as  every 
reader  is  aware)  a  system  of  a  severe  character,  under 
which,  none  were  permitted  to  take  or  sell  game  unless 
duly  qualified ;  and  the  ordinary  qualification  was  the 
ownership  of  lands  or  tenements  in  possession,  for  an 
estate  of  inheritance  of  the  yearly  value  of  100/.;  or  for 
life,  or  ninety-nine  years  or  upwards,  of  the  yearly  value 

(m)  Sup.  p.  68.  (n)  Vide  sup.  p.  22. 

VOL.  II.  .G 
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of  150/.  (o)  But  a  person  might  be  also  qualified  as 
the  son  and  heir  apparent  of  an  esquire  or  other  person 
of  higher  degree (p),  or  as  the  gamekeeper  of  the  lord  or 
lady  of  a  manor (g-),  or  might  be  qualified  within  a  forest, 
park,  chase,  or  warren,  as  the  owner  or  keeper  thereof  (r). 
This  restraint,  as  to  qualification,  was  imposed  chiefly  for 
the  preservation  of  the  different  species  of  animals,  and  for 
the  prevention  of  idleness  and  dissipation  in  the  lower 
ranks ;  and  with  the  same  view,  and  for  the  benefit  of 
the  revenue,  it  was  also  made  necessary  for  sportsmen  to 
take  out  a  yearly  game  certificate,  attesting  the  payment 
of  a  certain  amount  of  duty.  The  principle  of  requiring 
a  qualification,  however,  being  considered  as  unequal  and 
arbitrary  in  its  character,  and  productive  of  greater  mis- 
chief than  it  had  any  tendency  to  prevent,  has  been  lately 
abandoned,  it  being  now  provided  in  substance  by  1  &:  2 
Will.  IV.  c.  32  (repealing  the  Quahfication  Act  of  22  &  23 
Car.  11.  c.  25,  and  indeed  almost  all  the  other  acts  relat- 
ing to  game(s)),  that  the  right  to  kill  game  upon  any 
land,  shall  be  vested  in  the  owners  of  such  land  (mere  oc- 
cupiers for  short  terms  excepted),  or  in  any  person  who 
may  have  their  grant  or  permission  for  the  purpose (i). 
But  it  requires  all  persons  killing  or  taking  game,  to  take 
out  a  yearly  certificate  (m),  and  all  uncertificated  persons 
selling  it,  a  yearly  licence(i;) ;  and  it  contains  many  penal 
provisions  intended  for  its  better  preservation  (w),  and  for 
the  protection  of  land  from  unlawful  trespasses  in  sport- 
ing (a;)  ;  but  as  these  are  penal  in  their  character,  the  far- 
ther notice  of  them  must  be  reserved  to  that  part  of  our 

(o)  22  &  23  Car.  2.  c.  25 ;  Mai-  see  also  52  Geo.  3,  c.  93  ;  54  Geo.  3, 

lock  V.  Easily,  7  Mod.  482.  c.  141  ;  7  &  8  Geo.  4,  c.  49  ;  2  &  3 

(/>)  22  &  23  Car.  2,  c.  25.  Vict.  c.  35. 

(9)  6  Anne,  c.  1 4,  s.  4 ;  48  Geo.  3,  (r)  Sect.  25. 

e.  93.  (w)  Sects.  3,  4,  24.    Among  these 

(r)  22  &c  23  Car.  2,  c.  25.  is  a  provision  against  the  destruction 

(»)  The  9  Geo.  4,  c.  69,  however,  of  the  f/j;»s  of  game  or  of  swans,  wild 

a*  to  night  poaching,  is  still  in  force.  ducks,  teal  or  widgeon,  by  any  person 

(()  Sects.  7  to  17.  not  entitled  to  kill  game  on  the  land. 

(u)  Sect.  23.    Ai  to  the  certificate,  (x)  Sect.  30,  et  seq. 
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work  which  relates  to  Wrongs.  We  shall  at  present  only 
add,  that  within  the  meaning  of  this  act,  game  is  defined 
as  including  hares,  pheasants,  partridges,  grouse,  heath  or 
moor-game,  black  game  and  bustards,  though  some  of  its 
provisions  are  also  directed  to  woodcocks,  snipes,  quails, 
landrails,  and  conies. 

As  to  the  pursuit  of  animals  fera.  nature  in  the  chase 
(the  ordinary  means  of  acquiring  them  by  occupancy), 
the  following  distinctions  have  been  laid  down(y).  If  a 
man  starts  any  such  animal  within  his  own  grounds, 
and  follows  it  into  another's,  and  kills  it  there,  the  pro- 
perty remains  in  himself(:),  but  if  he  starts  it  on  an- 
other's private  grounds  and  kills  it  there,  the  property 
belongs  to  him  in  whose  ground  it  was  killed(a);  whereas, 
if  after  being  so  started,  it  is  killed  in  the  grounds 
of  a  third  person,  the  property  belongs  neither  to  th« 
owner  of  the  first  ground,  nor  yet  to  the  owner  of  the 
second,  but  it  vests  in  the  person  who  started  and  killed 
it  {b),  though  guilty  of  a  trespass  against  both  the  owners. 
If  it  be  started,  however,  by  a  stranger  in  one  man's 
chase  or  free  warren,  and  hunted  into  another  liberty, 
the  property  continues  in  the  owner  of  the  chase  or 
warren  (c).  These  distinctions  seem  to  show,  that  in 
general  the  property  is  acquired  by  the  seizure  or  occu- 
pancy, though  that  cannot  prevail  against  the  better  claim 
of  him  in  whose  grounds  the  animal  is  both  killed  and 
started  (and  who  therefore  may  be  said  to  be  entitled  ra- 
tione  soli),  or  of  him  who  has  already  a  qualified  property 
in  it,  ratione  privilegii. 

3.  [[The  doctrine  of  property  arising  from  accession,  is 
also  grounded  on  the  right  of  occupancy.  By  the  Roman 
law,  if  any  given  corporeal  substance  received  afterwards 
an  accession  by  natural  or  by  artificial  means,  as  by  the 

(,v)  See  2  Bk,  Com.  419.  251 ;  12  Mod.  145 ;  2  Salk.  656;  3 

(i)  Keble  I'.  Ilkkiingill.   11   Mod.  Salk.  290 ;  Comb.  458,  S.  C. 

75  ;  Sulton  v.  Moody,  12  Mod.  145;  (6)  Ibid  ;  Farr.  18. 

2  Bl.  Com.  419.  (c)  Sutton    v.    Moody,   ubi  sup. ; 

(u)  Sutton  t'.  Moodv,  Lord  Raym.  Churchward  t>.  Studdy,  14  East,  249. 
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[[growth  of  vegetables,  the  pregnancy  of  animals,  the  em- 
broidering of  cloth,  or  the  conversion  of  wood  or  metal 
into  vessels  and  utensils,  the  original  owner  of  the  thing 
was  entitled,  by  his  right  of  possession,  to  the  property  of 
it,  under  such  its  state  of  improvement  (c?) ;  but  if  the 
thing  itself  by  such  operation  was  changed  into  a  different 
species,  as  by  making  wine,  oil  or  bread  out  of  another's 
grapes,  olives  or  wheat,  it  belonged  to  the  new  operator, 
who  was  only  to  make  a  satisfaction  to  the  former  pro  - 
prietor,  for  the  materials  which  he  had  so  converted  (e). 
And  these  doctrines  are  implicitly  copied  and  adopted  by 
our  Bracton  (/),  and  have  since  been  confirmed  by  many 
resolutions  of  the  Courts  (g).^  With  respect  to  accession 
by  breeding  from  animals,  in  particular,  it  is  held,  that  [[of 
all  tame  and  domestic  animals  the  brood  belongs  to  the 
owner  of  the  dam  or  mother;  the  English  law  agreeing 
with  the  civil,  that  partus  sequitur  ventrem  in  the  brute 
creation,  though  for  the  most  part,  in  the  human  species, 
it  disallows  that  maxim.  And  therefore  in  the  laws  of 
England  (//),  as  well  as  Rome  (i),  si  equam  meam  equus  tuus 
pragnantem  fecerit,  non  est  tuum  sed  meum  quod  natum  est. 
And  for  this  PufFendorfF(A:)  gives  a  sensible  reason,  not 
only  because  the  male  is  frequently  unknown,  but  also 
because  the  dam,  during  the  time  of  her  pregnancy,  is 
almost  wholly  useless  to  the  proprietor,  and  must  be 
maintained  with  greater  expense  and  care;  wherefore,  as 
the  owner  is  a  loser  by  her  pregnancy,  he  ought  to  be  the 
gainer  by  her  brood.  An  exception  to  this  rule,  is  in  the 
case  of  young  cygnets,  which  belong  equally  to  the  owner 
of  the  cock  and  hen,  and  shall  be  divided  between 
them(Z).  But  here  the  reason  of  the  general  rule  ceases, 
and  cessante  ratione  cessat  et  ipsa  lex,  for  the  male  is  well 

(d)  Inst.  2,  1,  25,  26,  31  ;  If.  6,  Popham,  38. 
1,  6.  (fc)  Bro.  Ab.  Propertie,  29. 

(«)  Init.  2,  1,  26,  34.  (i)  Ff.  6,  1,  5. 

(/)  L.  2,  c.  2  and  3.  (^k)  l)e  J.  N.  &  G.  1.  4,  c.  7. 

(g)  6  Hen.  7,  16;  12  Heu.  8,  10;  (/>  Case  of  Swans,  7  Hep.  17. 

Bro.  Ab.  Propertie,  23  ;  Moore,  20 ; 
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Qknown  by  liis  constant  association  with  the  female,  and 
for  the  same  reason,  the  owner  of  one  doth  not  suffer 
more  disadvantage  during  the  time  of  pregiiaiuv  siml  nur- 
ture, than  the  owner  of  the  other  (w).]] 

4.  To  the  same  general  head  belongs  also  Qhe  case  of 
confusion  of  goods,  where  those  of  two  persons  are  so 
intermixed  that  the  several  portions  can  be  no  longer 
distinguished  ;]]  and  here  the  English  law  partly  Qagreei 
with  and  partly  differs  from  the  civil.  If  the  intermixture 
be  by  consent,  it  seems  that  in  both  laws,  the  proprietors 
have  an  interest  in  common,  in  proportion  to  their  respec- 
tive shares  (w).  But  if  one  wilfully  intermixes  his  money, 
corn,  or  hay  with  that  of  another  man,  without  his  ap- 
probation or  knowledge,  or  casts  gold  in  like  manner 
into  anotlier's  melting  pot  or  crucible,  the  civil  law,  though 
it  gives  the  sole  property  of  the  whole  to  him  who  has  not 
interfered  with  the  mixture,  yet  allows  a  satisfaction  to 
the  other,  for  what  he  has  so  improvidently  lost.  But  our 
law,  to  guard  against  fraud,  gives  the  entire  property, 
without  any  account,  to  him  whose  original  dominion  is 
invaded,  and  endeavoured  to  be  rendered  uncertain,  with- 
out his  own  consent  (o).]]  It  is  to  be  observed,  however, 
that  this  rule  applies  only  to  cases  where  the  confusion  is 
such  as  to  create  a  difficulty  in  the  subsequent  apportion- 
ment of  the  respective  shares.  For  if  the  goods  continue 
to  be  distinguishable,  as  in  the  instance  of  articles  of  fur- 
niture thrown  together,  the  confusion  makes  no  alteration 
in  the  property  (;?).  And  the  case  is  the  same  where  the 
quality  of  the  articles  is  uniform,  and  the  original  quan- 
tities known.  For  under  such  circumstances  the  party 
by  whose  act  the  confusion  took  place,  would  still  be  en- 
titled (as  it  seems)  to  claim  his  proper  quantity  {q). 

(m)  2  Bl.  Com.  390.  391.  2  Camp.  576. 

(n)  Inst.  2,  1.  27,  28  ;  2  Bl.Com.  (p)  Colwill  v.  Reeves.  2   Camp. 

405.  576. 

(o)  Ward  r.  Ayre.  Cro.  Jac.  366 ;  (q)  2  Kent's  Com.  298 ;  15  Vefc 

2  Bulst.  323,  S.  C.  ;  Poph.  38 ;  I  442. 
Hale,  P.  C.  513  ;  Colwill  v.  Reeves, 
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CHAPTER  III. 

OF  TITLE  BY  INVENTION. 


It  was  noticed,  in  a  former  chapter,  that  there  are  a  sort 
of  chattels  that  may  be  termed  incorporeal,  and  that 
among  these  are  to  be  included  patent  rights  and  copy- 
rights. To  these,  as  very  important  in  their  character,  we 
now  propose  to  refer  with  greater  particularity ;  and  as 
they  both  are  founded  on  the  same  title,  viz.  that  of  in- 
vention, or  the  original  conception  of  genius,  they  may 
with  propriety  be  considered  together,  within  the  com- 
pass of  the  same  chapter. 

I.  By  a  patent  right  we  are  to  understand  a  privilege 
granted  by  the  crown,  to  the  first  inventor  of  any  new 
contrivance  in  the  manufactures,  that  he  alone  shall  be 
entitled,  during  a  limited  period,  to  make  articles  accord- 
ing to  his  own  invention.  It  is  so  called,  because  the 
instrument  by  which  it  is  bestowed,  is  always  in  the  form 
of  letters-patent,  under  the  great  seal,  which  is  the  es- 
tablished mode  of  royal  grant.  To  confer  on  any  indi- 
vidual the  exclusive  right  of  carrying  on  a  particular  trade 
or  manufacture  is,  in  general,  beyond  the  lawful  bounds  of 
the  royal  prerogative.  It  amounted,  at  common  law,  to  a 
species  of  offence  called  monopoly  (a)  j  and  is  declared,  by 
the  Statute  of  Monopolies,  21  Jac.  I.  c.  3,  s.  1,  to  be 
"  altogether  contrary  to  the  laws  of  this  realm."  But  an 
exception  was  always  made  in  favour  of  new  inventors ; 
to  whom  it  was  held,  that  the  crown  might  lawfully  con- 

(a)3InBt.  18]. 
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cede,  for  a  reasonable  period,  a  privilege  of  this  descrip- 
tion (c),  because  such  grants,  while  they  tended  to  encou- 
rage useful  ingenuity  (d),  encroached  on  no  right  of  which 
others  were  already  in  possession.  In  accordance  with 
which  principle,  the  statute  of  James  also  excepts(<),  from 
its  general  declaration  against  monopolies,  all  letters- 
patent  for  the  term  of  fourteen  years  or  under,  by  which 
the  privilege  of  sole  working  or  making  any  new  manu- 
factures within  this  realm,  which  others  at  the  time  of 
granting  the  letters-patent  shall  not  use,  shall  be  granted 
to  the  true  and  first  inventor  thereof;  so  as  they  be  not 
contrary  to  law,  nor  mischievous  to  the  state,  nor  to  the 
hurt  of  trade,  nor  generally  inconvenient  (/). 

Since  the  passing  of  this  act,  no  patent  right  can  be 
valid  tliat  does  not  range  itself  within  the  terms  of  the  ex- 
ception above  referred  to;  for  it  necessarily  falls,  in  that 
case,  under  the  declarations  against  monopolies  (g).  It  re- 
sults from  this  consideration,  that  no  such  right  can  be 
legally  granted  for  any  period  longer  than  fourteen  yeaw. 
It  also  follows  that  the  subject  of  a  patent  must  be  a  *'  new 
manufacture  within  this  realm,"  for  such  are  the  terms  of 
the  exception.  And  first,  it  must  be  a  manufacture,  that 
is,  some  article  fabricated  by  the  hand  of  man  {h);  though 
a  patent  may  be  taken  out,  not  only  for  an  entire  article, 
but  for  an  addition  by  way  of  improvement  to  one  already 
existing  (i).  The  manufacture  must  also  be  new,  and  the 
statute  has  added  to  that  term,  that  it  must  be  such  as 
"  others  at  the  time  of  making  such  letters-patent  shall 
"  not  use."  If  a  patent,  therefore,  be  granted  for  an 
article  already  known,  or  communicated  to  the  public,  in 
this  country,  or  already  used,  whether  the  prior  disco- 

(c)  1  Hawk.  b.  1,  c.  79.  s.  6.  99 ;  Boalton  i-.  Boll,  2  H.  Bl.  482  ; 

((i)3lQst.  184.  The  Kiagt.  Wheeler.  2  B.  £t  Aid. 

(e)  Ibid.  350  ;  Cornish  v.  Keeue.  3  Biog.  N.  C. 

(/)  Ibid.  570 ;  Kay  v.  Marshall,  5  Bing.  N.C. 

(g)  Vide  per  BuUer.  J..  Boultonv.  492. 
Bull,  2  H.  Bl.  486.  (t)  Hoinbbwerv.BouUoQ,  ubicnp. 

(h)  Horublower  t.  BoultoD,  8  T.R. 
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very  or  use  be  known  to  the  patentee  or  not,  the  grant 
will  be  void(Z).     But  on  the  other  hand,  it  is   sufficient 
that  it  be  new  within  this  realm  at  the  time  the  patent  is 
granted ;  and  its  previous  notoriety  in  a  foreign  country, 
will  constitute  no  objection  {m).     The  grant  also  can  be 
made  only  to  the  "  true  and  first  inventor ;"  and  here  we 
may   observe   as   to   the    word    inventor,   that  it  implies 
some  exertion  of  ingenuity,  and  supposes  some  difficulty 
surmounted,  so  that  when  the  new  manufacture  is  of  an 
obvious  character,  requiring  no  skill  or  contrivance  for  its 
production,  it  is  not  a  fit  subject  for  protection  under  a 
patent  (n).     As  to  the  true  and  first  inventor,  none  can 
claim  this  character,  if  it  appear  that  the  novelty  was  first 
suggested  to  him  by  some  other  person  in  this  country  (o). 
Yet  where  the  secret  is  acquired  abroad  by  one  who  after- 
wards introduces  it  into  the  realm,  he  is  considered  by  the 
law  as  the  true  inventor ;  for  it  is  immaterial  whether  the 
benefit  bestowed  on  the  public  be  the  result  of  a  man's 
travel    and    observation,    or   the    fruit   of    his    original 
genius  (p).     In  the  case  of  two  simultaneous  discoverers, 
he  who  first  procures  a  patent,  before  the  matter  is  made 
public,  is  entitled  to  enjoy  the  exclusive  privilege  it  con- 
fers {(j). 

The  grant  of  a  patent  right  is  not  ex  debito  justitia, 
but  an  act  of  royal  favour,  though  in  general  conceded 
without  difficulty,  supposing  no  obvious  objection  to  occur. 
The  mode  of  proceeding  to  obtain  it,  is  as  follows  : — An 
application  for  it  is  made  by  petition  to  the  crown,  the  al- 
legations of  which  are  to  be  supported  by  a  declaration  in 
lieu  of  oath,  (made  and  subscribed  by  the  party,  under  the 

(1)3  Inst.   184;  Lewis  v.  Marling,  (h)  Walker  v.  Congreve,  Godson, 

10  Barn.  &  Cres.  22  ;  Morgan  v.  Sea-  68,  (n.),  edit.  1832. 

ward,  2  Mee.  &  W.  644  ;    Cornish  v.  (o)  Lewis  v.  Marling,  ubi  sup. 

Keene,  ubi  sup.;  see  5  &  6  Will.  4,  (p)   Edgeberry  v.   Stephens,   ubi 

c.  83,  8.  2,  cited  post,  p.  93.  sup. 

(m)  Edgeberry  v.  Stephens,  2  Salk.  (q)  Godson,  31,  2d  edit. 
447. 
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provisions  of  the  act  relating  to  oaths,  5  &  6  Will.  IV.  c. 
62,  s.  11),  that  he  is  the  true  and  first  inventor,  and  that 
the  article  has  not  been  before  made  or  used  to  his  know- 
ledge or  belief.  This  petition,  when  lodged,  is  referred  to 
the  law  officers  of  the  crown,  for  their  opinion.  Suppos- 
ing their  report  to  be  favourable,  the  matter  takes  its 
course  through  several  offices,  until  a  warrant  is  at  length 
issued  to  the  Lord  Chancellor,  which,  being  taken  to  the 
Patent-office,  the  letters-patent  are  thereupon  made  out 
under  the  great  seal.  The  application,  however,  may  be 
opposed  in  its  progress,  by  any  person  having  an  adverse 
interest,  and  having  entered  a  caveat  for  the  purpose. 

When  drawn  up,  the  letters-patent  first  recite  the  ap- 
plication that  has  been  made  for  an  exclusive  privilege 
for  the  using  of  a  certain  invention,  the  subject  of  which 
is  described  in  general  terms ;  and  this  description  is 
usually  called  the  title  of  the  patent.  The  letters  then 
proceed  to  grant  to  the  party  named,  and  to  his  personal 
representatives  and  assigns,  the  exclusive  right  of  using 
that  invention  in  England,  (or  in  England  and  the  colo- 
nies, or  in  Scotland  or  in  Ireland,  as  the  case  may  be,)  for 
the  period  therein  limited,  which  is  usually  the  full  term 
of  fourteen  years.  They  always  contain  besides,  a  proviso, 
that  if  the  patentee  shall  not  particularly  describe  the 
nature  of  his  invention,  and  in  what  manner  it  is  to  be 
performed,  by  an  instrument  in  writing,  under  his  hand 
and  seal,  enrolled  in  the  High  Court  of  Chancery  within  a 
limited  period  (which  is  usually,  in  the  case  of  an  English 
patent,  one  month  from  the  date  of  the  letters-patent), 
the  grant  they  contain  shall  be  void  (r). 

The  description  thus  directed  to  be  enrolled,  is  called 
the  specification  of  the  patent,  and  its  object  is  to  put  the 
public  in  full  possession  of  the  inventor's  secret,  so  that 
any  person  may  be  in  a  condition  to  avail  himself  of  it, 
when  the  period  of  exclusive  privilege  has  expired.     To 

(r)  As  to  the  enrolment,  vide  Watson  v.  Pears,  2  Camp.  294 ;  Id  re  Red- 
mund,  5  Russ.  44. 
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prevent  this  object  fiom  being  defeated  by  an  evasive  or 
careless  description,  the  proviso  is  construed  with  great 
strictness  by  the  courts  of  law ;  and  it  is  held  to  be  in- 
fringed, and  the  letters-patent  are  consequently  void,  not 
only  in  case  of  failure  to  enrol  any  specification,  but  when- 
ever that  which  is  enrolled  is  in  any  part  of  it  materially 
false  or  defective.  The  principal  rules  on  this  subject 
are  as  follows: — In  describing  the  nature  of  the  invention, 
the  specification  must  in  the  first  place  correspond  with 
the  title  of  the  patent ;  for  its  office  is  to  set  forth,  with 
more  particularity,  the  subject  already  indicated  in  the 
patent  itself;  and  if  one  thing  be  claimed  by  the  patent, 
and  another  by  the  specification,  the  grant  is  void  (a).  It 
is  also  an  objection  to  the  specification,  if  it  should  cover 
too  much ;  that  is,  include  in  its  claim  of  new  invention 
any  thing  which  in  fact  has  been  already  known  and 
practised  (b) ;  and  therefore  if  the  entire  article,  for  which 
the  patent  has  been  taken  out,  comprise  some  matter  of 
this  description,  in  connection  with  others  that  are  new, 
the  claim  should  be  made  in  such  form  as  to  apply  to  the 
latter  only  ;  or  if  the  combination  of  several  known  things 
happen  to  be  the  only  novelty,  it  is  to  the  combination 
only  that  the  claim  should  be  pointed.  As  to  the  descrip- 
tion of  the  manner  of  performance  or  production,  the 
general  rule  is,  that  it  should  be  such  as  to  enable  persons 
of  ordinary  skill  to  make  the  patent  article,  by  simply  fol- 
lowing the  directions  given,  without  resorting  to  contri- 
vances of  their  own  (c).  In  addition  to  which,  we  may 
remark,  that  no  circumstance  can  be  safely  passed  over  in 
this  description  which  is  advantageous,  whether  absolutely 

(o)  Rex   V.  Wheeler,  2   Barn.   &c  169;  Saunders  v.  Aston,  3  Barn.  & 

Aid.  346  ;  De  Rosne  v.  Fairie,  5  Tyr.  Ad.  881  -,  Morgan  v.  Seaward,  2  Mce. 

393.  &  W.  544  ;  Minler  v.  iMower,  6  Ad. 

(6)  Ilarman   v.    Tlayne,   11    East,  &  El.  735. 
101;  Bovill  V.  Moore,  2  Marsh.  211  ;  (c)  LMoxam    v.   Elsee,    ubi  sup.; 

Brunton  v.  Ilawkcs,  4   Barn.  &  Aid.  Crossley  v.  Beverley,  9  Barn.  &  Cres. 

641  ;  Champion  v.  Benyon,  6  Moore,  63. 
71 ;  Bloxain  v.  Elsee,  6  Barn.  &  Cres. 
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essential  or  not,  in  the  conduct  of  the  process;  and  that 
if  several  methods  are  stated,  the  specification  will  be  de- 
fective if  either  of  them  be  found  to  fail  in  effecting  the 
promised  result («i). 

A  patent  right  is  assignable,  and  subject  in  general  to 
the  rules  which  we  shall  have  occasion  to  notice  here- 
after, as  governing  the  transfer  of  personal  property ; 
though  it  would  seem  that  the  assignment  of  a  patent 
right  should  be  in  writing  under  hand  and  seal  (e), 
a  circumstance  not  essential  in  regard  to  the  sale  of 
moveables.  It  is  also  competent  to  the  patentee,  without 
any  entire  alienation  of  his  interest,  to  grant  deeds  of 
licence  to  any  one  or  more  persons,  to  manufacture  the 
article.  The  right  of  assignment,  however,  is  usually 
subject,  by  the  express  terms  of  the  letters-patent  them- 
selves, to  the  condition  that  no  more  than  a  limited 
number  of  persons  shall  in  any  manner  be  permitted  to 
obtain  an  interest  in  the  exclusive  privilege  thereby 
granted(/). 

It  sometimes  happens,  that  from  the  amount  of  the  ex- 
penses incurred  in  perfecting  the  invention,  or  protecting 
the  patent  right  from  infringement,  or  from  other  causes, 
the  patentee  is  unable  to  reap,  within  the  period  to  which 
his  privilege  is  limited,  any  reward  fairly  adequate  to  the 
labour  and  ingenuity  employed.  In  favour  of  a  party 
so  situated,  the  legislature  has  frequently  interfered,  by 
passing  a  private  act  of  parliament,  to  secure  him  the 
continuance  of  the  privilege  for  a  farther  term  of  years, 
in  addition  to  that  first  limited  by  the  letters-patent. 
But  a  less  costly  mode  of  relief  is  now  provided.  For  by 
the  recent  act  to  amend  the  law  touching  letters-patent 
for  inventions  (5  &  6  Will.  IV.  c.  83,  amended  by  2  &  3 

{d)  Wood  V.  Zimmer,  Holi,  N.  P.  (J")  Vide    Bloxam   v.   Elice,    ubi 

C.  58.  »up. ;  Duvergier  v.  Fellows,  10  Barn. 

(e)  Vide  Chanter  ti.  Leese.  5  Mee,  &  Cres.  826;   Protheroe  v.  May,  5 

&  W.  700  ;  Power  v.  Walker,  3  Mau.  Mee.  &  W.  675. 
&  Sel.  9. 
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Vict.  c.  67),  a  patentee  under  such  circumstances,  may 
apply  by  petition  to  her  Majesty  in  council  for  a  prolong- 
ation of  the  existing  term,  (his  intention  to  do  so  being 
first  duly  advertised  in  such  manner  as  the  act  directs, 
and  the  petition  being  actually  presented,  six  calendar 
months  at  least  before  the  expiration  of  the  term  ;  and  if 
upon  consideration  of  the  whole  matter,  and  after  hearing 
any  party  who  may  choose  to  enter  a  caveat,  the  judicial 
committee  of  the  privy  council  shall  report  in  favour  of  the 
application,  her  Majesty  is  empowered  to  grant  new  letters- 
patent,  for  any  term  not  exceeding  seven  years  after  the 
expiration  of  the  first. 

If  a  patent  right  be  infringed  (^),  the  inventor  has  his 
remedy  by  an  action  of  trespass  on  the  case,  to  recover 
damages  for  the  injury  sustained,  and  may  also  by  bill  in 
equity,  restrain  the  wrongdoer  from  the  farther  use  of  the 
invention  (A),  and  compel  him  to  account  for  the  profits 
which  he  may  have  already  derived  from  a  sale  of  the 
article.  In  addition  to  which,  it  is  provided  by  the  7th 
section  of  the  act  just  referred  to,  that  if  any  person  shall, 
without  hcence,  use  the  name,  stamp,  or  mark  of  the  pa- 
tentee, he  shall  for  every  such  oftencc  forfeit  the  sum  of 
50/.  A  proceeding  for  infringement  only  (and  not  for  reco- 
very of  this  penalty)  may  be  successfully  resisted,  either  on 
the  ground  that  no  infringement  has  in  fact  taken  place,  or 
that  the  patent  is  void;  and  its  invalidity  may  be  established 
by  showing  that  the  article  was  not  a  fit  subject  for  a  pa- 
tent, or  that  the  patentee  was  not  the  first  inventor,  or 
that  the  specification  was  insufficient.  Nor  is  this  the  only 
method  of  defeating  claims  founded  on  an  illegal  grant  of 
patent  right;  for  whether  there  be  any  complaint  of  in- 

(g)  As  to  wliat  sliall  amount  to  in-  question  however  is  raised  on  tlie  va- 

fringement,  vide   Minter  v.  Williams,  lidity  of  the  patent,  a  court  of  equity 

4  Ad.  &  ICI.261.  will  not  grant  an  injunction  until  that 

(/i)  Vide  Mill  t>. Thompson, 3  Mer.  question  has  been  determined  at  law. 

622  ;  CroRsley  v.  Beverley.  1  Russ.  &  Ibid. 
Mylne,    166.      Where  a   reasonable 
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fiiugement  or  not,  it  is  competent  to  the  Queen  (or  to 
any  subject  of  the  reahn  in  the  Queen's  name,  by  leave  of 
the  Attorney-General)  to  institute  a  proceeding  called  a 
scire  facias,  for  the  formal  impeachment  of  the  patent;  by 
the  effect  of  which  (if  found  open  to  any  of  th«     '  ns 

above  enumerated,  or  to  any  other  sufficient  t\  ^  i  in 
point  of  law)  it  will  be  cancelled  (i). 

To  protect  patentees,  however,  or  those  to  whom  they 
liave  assigned  their  interest,  from  being  defeated  by  such 
objections  to  the  validity  of  the  grant,  when  they  militate 
(as  they  have  frequently  done)  with  the  real  justice  of  the 
case,  and  also  to  prevent  their  being  wantonly  and  vex- 
atiously  urged,  the  late  act  of  parliament  already  referred 
to  has  introduced  several  provisions  of  great  importance. 
First,  in  the  case  where,  after  a  patent  has  been  granted 
to  a  person,  believing  himself  to  be  the  first  inventor,  it  is 
discovered  that  some  other  person  had  in  fact  preceded 
him  in  the  use  of  the  invention,  though  the  article  was,  at 
the  time  of  the  grant,  not  generally  known  to  the  public, 
the  act  enables  the  patentee  or  his  assigns  to  petition  her 
Majesty  in  council  for  a  new  grant,  or  a  confirmation  of 
the  existing  one,  and  if  the  judicial  committee  of  the 
privy  council  shall  upon  investigation  of  the  case,  report  in 
his  favour,  such  relief  may  be  lawfully  awarded.  Again, 
if  any  error  be  discovered  in  the  title  or  specification,  the 
patentee  or  his  assigns  are  allowed  by  this  statute,  to  rec- 
tify it  for  the  future  (though  not  as  regards  any  pending 
action  or  suit  for  an  infringement)  by  entering  with  the 
clerk  of  the  patents  (on  first  obtaining  leave  from  the 
proper  law  officer)  a  disclaimer  (A)  of  any  part  of  the  title  or 
specification,  or  a  memorandum  of  any  alteration  therein, 
(not  operating  as  an  extension  of  the  patent  right)  ;  and 
such  disclaimer  or  memorandum,  when  duly  filed  and  en- 
rolled, shall  thenceforth  be  taken  in  all  courts  of  justice, 

(•)    Vide    Bloxam   v.   Elsee,   ubi  {k)  As    to    this    disclaimer,    vide 

sup. ;  Ilaworth  v.  Hardcastle,  10  13ing.      Perry  i.  Skinuer,  2  Me€.  &  W.  471. 
551. 
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as  part  of  the  original  instrument.  Lastly,  the  act  pro- 
vides, that  in  all  actions  for  infringement,  and  in  any 
scire  facias  for  repeal  of  a  patent,  notice  of  all  objections 
to  be  taken  at  the  trial  shall  be  given  to  the  patentee,  at 
an  early  period  of  the  suit(0;  and  that  when  a  verdict  has 
once  passed,  or  a  decree  been  made  for  the  patentee  or 
his  assigns,  on  the  merits,  it  shall  be  lawful  for  the  judge 
who  hears  or  tries  the  cause,  to  certify  that  the  validity  of 
the  patent  came  in  question  before  him  ;  and  if  any  new 
suit  or  action  shall  be  afterwards  commenced  touching 
the  same  patent,  the  patentee  or  his  assigns  again  obtain- 
ing a  verdict  or  decree,  shall  be  entitled  to  recover,  by  way 
of  costs  from  the  adverse  party,  three  times  the  amount 
that  would  be  ordinarily  taxed,  unless  the  judge  who  hears 
or  tries  the  cause  shall  think  fit  to  certify  that  such  treble 
costs  ought  not  to  be  awarded  (m). 


II.  The  other  species^  '  icorporeal  chattels  of  which 
we  proposed  to  treat,  i^Wf(^right,  or  the  exclusive  right 
which  the  law  allows  an  author,  of  printing  and  reprint- 
ing his  own  original  work. 

The  Roman  law  contains  no  recognition  of  the  right 
of  property  as  regards  the  productions  of  literature  (n), 
[[though  the  sale  of  literary  copies  for  the  purposes  of 
recital  or  multiplication,  is  certainly  as  antient  as  the 
times  of  Terence  (o),  Martial  (/;),  and  Statins  ((7).]]  Nei- 
ther with  us  in  England  was  the  right  of  authors  in 
this  respect  clearly  ascertained,  until  a  comparatively  late 
period  of  our  legal  history.     But  in  the  reign  of  Queen 

(I)  As  to  this  notice,  vide  Fisher  v.  brought  to  try  a  right,  or  that  the  in* 

Dewick,  4  Biiig.  N.  C.  707  ;  Bulnois  jury  was  malicious;  Gillctt  v.  Green, 

V.  Mackenzie,  ibid.  127.  9  Uowl.  221. 

(m)  Where  less  damages  however  (»«)  2  Bla.  Com.  407. 

than  40«.  are  recovered,  ti»e  case  falls  (o)  Prol.  in  Eunuch.  20. 

within  the  general  provisions  of  3  6c  4  (;>)  Epigr.  i.  ()7;  iv.  72;  xiii.  3; 

Vict,  c.24,  andconscquently  theplain-  xiv.  194. 

tiff  cannot    recover  any  costs,  uiiic&s  (9)  .luv.  vii.  83. 
tho  judge  certifies  thai  the  action  was 
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Anne,  it  became  at  length  the  subject  of  positive  regu- 
lation ;  for  by  8  Anne,  c.  19,  (amended  by  15  Geo.  III. 
c.  53,  and  41  Geo.  III.  c.  107,)  it  was  enacted,  that  the 
author  of  any  book,  and  his  assigns,  should  have  the  sole 
liberty  of  printing  and  reprinting  it,  "  for  the  term  of  four- 
teen years,  and  no  longer."  And  his  right  to  this  extent 
was  protected  by  the  imposition  of  penalties  and  forfeitures 
on  all  those  by  whom  it  should  be  infringed,  with  a  far- 
ther direction  that  if  at  the  end  of  that  term  the  author 
himself  should  be  living,  the  right  should  then  return  to 
him  for  another  term  of  the  same  duration.  All  which 
aj)pear8  [[to  have  been  suggested  by  the  exception  in  the 
Statute  of  Monopolies,  21  Jac.I.  c.  3,  allowing  a  royal 
patent  of  privilege  to  be  granted  for  fourteen  years,  to  any 
inventor  of  a  new  manufacture.]] 

The  true  nature  and  extent  of  copyright  were  not,  how- 
ever, definitively  settled  by  the  statute  of  Queen  Anne; 
for  it  was  left  in  uncertainty,  whether  at  the  common  law, 
and  independently  of  that  statute,  an  author  did  not  pos- 
sess an  exclusive  privilege  (and  that  without  any  limita- 
tion in  point  of  time)  of  publishing  and  republishing  his 
own  works ;  and  whether,  sup|X)sing  that  he  did,  the  sta- 
tute had  not  permitted  that  privilege  to  remain  without 
abridgment — the  limitation  which  it  contains,  in  point  of 
time,  being  thought  by  some  to  apply  to  the  new  protec- 
tion only,  and  not  to  the  right  itself.  Nor  were  these 
questions  set  at  rest,  until  the  year  1774,  when  it  was 
solemnly  decided  (r)  that  supposing  any  exclusive  privi- 
lege to  have  belonged  to  authors  at  the  common  law,  it 
was  at  any  rate  taken  away  by  the  legislative  enactments, 
which  thenceforth  constituted  the  only  basis  on  which  a 
claim  to  copyright  could  rest,  and  consequently  restrained 
it  to  the  period  of  limitation  by  the  act  provided ;  the 
opinion  of  a  majority  of  the  judges  being  at  the  same  time 
incidentally  declared  (in  conformity  with  a  prior  decision), 

(r)  DoDaldsoD  v.  Becket,  ia  Dom.       et  vide  Millar  v.  Taylor,  4  Burr.  2303; 
Proc.  2  Bro.  P.  C.  1 45  ;  4  Burr.  2408  ;       Bedford  v.  Hood,  7  T.  R.  620. 
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that  at  common  law,  an  author  did  possess  the  sole  right, 
not  only  of  first  publishing,  but  of  afterwards  republishing 
his  own  works,  and  that  it  belonged  to  him  and  his  assigns 
in  perpetuity. 

Afterwards  the  period  of  literary  proprietorship  was  ex- 
tended by  54  Geo.  III.  c.  156,  which  conferred  upon  the 
author  an  exclusive  right  for  twenty-eight  years  instead 
of  fourteen,  and  in  the  event  of  his  surviving  that  term, 
then  for  the  residue  of  his  natural  life.  The  subject,  how- 
ever, is  now  mainly  regulated  by  5  &  6  Vict.  c.  45,  which 
(after  repealing  the  acts  8  Anne,  41  Geo.  III.  and  54  Geo. 
III.)  provides  still  more  amply  in  favour  of  literature,  by 
an  enactment  that  the  copyright  of  every  book  (which 
includes  "  every  volume,  part,  or  division  of  a  volume, 
"  pamphlet,  sheet  of  letterpress,  sheet  of  music,  map, 
"  chart,  or  plan,  separately  published,")  which  shall  be 
published  in  the  lifetime  of  its  author,  shall  endure  for  his 
natural  life,  and  for  seven  years  longer;  or  if  the  seven 
years  shall  expire  before  the  end  of  forty-two  years  from 
the  first  publication,  shall  endure  for  such  period  of  forty- 
two  years ;  and  that  when  the  work  is  posthumous,  the 
copyright  shall  endure  for  forty-two  years  from  the  first 
publication,  and  shall  belong  to  the  proprietor  of  the 
author's  manuscript  (s).  The  statute  also  entitles  the  pro- 
prietor of  a  book  unlawfully  printed  within  the  British 
dominions,  to  a  remedy  by  action  on  the  case,  to  be  com- 
menced within  twelve  calendar  months ;  and  as  to  those 
unlawfully  printed  in  any  place  out  of  the  British  do- 
minions, and  imported  into  the  United  Kingdom,  provides, 
that  they  may  be  seized  as  forfeited  by  any  officer  of  the 
customs  or  excise,  and  that  the  offenders  shall  be  liable 
to  penalties  (t).  It  also  authorizes,  in  every  case  of  copy- 
right, the  registration  of  the  title  of  the  proprietor  at 
Stationers'  Hall,  and  provides,  that  without  previous  regis- 

(f)   The  statute  also   contuins   an       vide  s.  25. 
express    cDactment,     that    copyright  (<)  Sec   also  5  &   6  Vict.  c.  47, 

shall   be  deemed    jwrsonal  prcpetty,      ss.  23—25. 
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tration  no  action  shall  be  commenced,  though  an  omission 
to  register  is  not  otherwise  to  affect  the  copyright  itself. 

The  remedy  in  cases  of  infringement  of  copyright,  is 
not  only  by  action  at  the  common  law,  but  relief  is  also 
afforded  (as  in  the  case  of  patents)  by  the  courts  of  equity, 
which  will  interfere  by  injunction,  after  the  title  has  been 
registered,  to  restrain  the  commission  of  the  injury,  in  its 
progress  (w).  We  may  remark,  too,  that  a  copyright, 
like  a  patent  right,  is  assignable,  provided  the  transfer  be 
made  by  an  instrument  in  writing  (x).  It  does  not,  how- 
ever, require  to  be  under  seal. 

Though  copyright  generally  exists  (as  we  hare  seen) 
in  all  literary  works,  this  is  subject  to  one  exception  which 
deserves  particular  remark.  No  privilege  of  this  kind  can 
be  claimed  in  any  production  which  is  immoral,  blasphe- 
mous, or  seditious  in  its  tendency,  or  which  is  defamatory 
of  private  character  (j/).  For  in  the  eye  of  the  law,  the 
publication  of  such  works  is  a  crime  ;  from  which  it  neces- 
sarily follows  that  there  can  be  no  right  in  the  author  to 
publish  them,  nor  any  wrong  sustained  by  him  (whatever 
may  be  the  injury  to  the  public),  if  others,  without  his 
permission,  follow  his  bad  example. 

Such  being  the  general  law  of  copyright,  it  will  be 
proper  to  take  some  notice,  in  this  place,  of  the  particular 
privileges  vested  in  the  crown  in  regard  to  particular  pub- 
lications. It  is  laid  down  (z),  that  the  sovereign,  as  the 
chief  magistrate,  Qhas  the  right  of  promulgating  to  the 
people  all  acts  of  state  and  government,]]  and  by  conse- 
quence the  exclusive  privilege  of  printing  at  the  royal 
press  all  acts  of  parliament,  proclamations,  and  orders  in 

(m)  Southey  i-.  Sherwood,  2  Meriv.  3  .^  4  Will.  4,  c.  15;    5&  6  Vict.  c. 

440;  Barfidd  v.   Nicholson,  2  Sim.  45,  s.  13. 

&  Slu.  1  ;  5  &  6  Vict.  c.  45.  s.  24.  (y)  Hime  v.  Dale.  2  Cimp.27,(n.); 

(a)  Power  V.  Walker,  3   Mau.  &  Gee   v.    Pritchard,    2  Swaast.  415; 

Sel.  7 ;  Cumberland  v.  Planche,!  Ad.  Southey  v.  Sherwood,  9  Meriv.  435. 

&  El.  580;  Clenienti  v.  Walker,  2  (s)  2   Bl.  Com.   410;    Basket  v. 

Barn.  &  Cress.  866  ;  8  Ann.  c.  19;  41  Cambridge   University,  2  Burr.  661  ; 

Geo.3,  c.  107;  54  Geo.  3.  c.  156,8.4;  1  W.  Bl.  105;  4  Burr.  2381,2404. 

VOL.  II.  .H 
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council.  As  supreme  head  of  the  church,  too,  it  is  said 
that  the  sovereign  has  the  same  prerogative  with  respect 
to  the  liturgies,  the  books  of  divine  service,  and  the  au- 
thorized translation  of  the  Bible,  though  as  regards  the 
latter,  the  right  has  been  considered  as  depending  in  part, 
upon  the  circumstance  of  that  translation  having  been 
made  at  the  crown's  expense  (a).  These  privileges  are 
held,  moreover,  to  extend  to  the  crown's  grantees ;  in 
which  capacity  the  Universities  of  Cambridge  and  Ox- 
ford, within  their  respective  jurisdictions,  and  the  queen's 
printer,  each  claim  the  liberty  of  printing  the  Bible,  and 
prayer-book,  and  acts  of  parliament,  and  other  acts  of 
state,  to  the  exclusion  of  all  other  presses  {b).  These  Uni- 
versities enjoy  also  by  act  of  parliament,  15  Geo.  III.  c.  53, 
the  sole  liberty  of  printing  for  ever,  at  their  own  presses, 
all  books  of  which  the  copyright  has  been  bequeathed  or 
otherwise  given  to  them,  or  their  respective  colleges,  in 
perpetuity ;  and  a  similar  right  belongs  to  the  colleges  of 
Eton,  Westminster,  and  Winchester. 

By  a  recent  act,  1  &  2  Vict.  c.  59,  regulations  has  been 
for  the  first  time  made  on  the  subject  of  international 
copyright ;  it  being  provided,  that  her  majesty  may,  by 
order  in  council,  allow  to  the  authors  of  books  first  pub- 
lished in  any  foreign  country  in  such  order  specified,  the 
sole  liberty  of  printing  and  reprinting  them  within  the 
British  dominions,  for  a  specified  term,  provided,  at  the 
time  of  the  order,  a  reciprocal  protection  shall  have  been 
granted  by  the  government  of  the  country  in  question,  to 
books  first  published  in  her  majesty's  dominions.  But 
this  provision  is  made  without  prejudice  to  the  right  of 
printing  or  selling  translations  of  foreign  works  ;  and  it  is 
also  declared  that,  except  as  authorized  by  that  act,  the 

(a)  The  sovereign  is  also   said,  in-  "  as  wore  compiled  or  translated  at 

dependenlly  of  this  prerogative  copy-  "  the  expense  of  the  crown."     2  UI. 

right,  to  have  "  a  right,  by  purchase,  Com.  410  ;  et  vide  4  Burr.  2329. 
"  to  the   copies   of  such    law  books,  (6)  Godson,  454,  2(1  ed. ;  Basket  v. 

"  grammari,  and  other  compositions  Cambridge  University,  ubisup. 
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author  of  a  book  hereafter  first  pubhshed  out  of  her  ma- 
jesty's dominions,  shall  have  no  claim  whatever  to  the 
copyright  thereof  within  those  dominions. 

It  has  been  made  a  question,  whether  that  principle  of 
the  common  law,  which  conferred  on  the  author  him- 
self the  exclusive  privilege  of  publishing  and  republishing 
his  own  compositions,  extended  to  the  case  of  an  oral 
lecture,  or  whether,  on  the  other  hand,  it  was  lawful  for 
the  hearer  to  commit  the  instruction  he  received  to  his 
note-book,  or  his  memory,  and  to  publish  it  afterwards 
for  his  own  benefit.  This  question,  however,  is  now  super- 
seded by  the  provisions  of  a  modern  statute,  5  &  6  Will.  IV. 
c.  65,  under  which  the  sole  liberty  of  printing  and  pub- 
lishing (except  in  unlicensed  places)  is  secured  to  the 
lecturer.  Dramatic  pieces  and  musical  performances  are 
also  under  a  legislative  protection  peculiar  to  themselves, 
it  being  provided,  by  3  &  4  Will.  IV.  c  15,  and  5  &  6 
Vict.  c.  45,  ss.  20,  21,  that  the  author  of  such  productions 
shall  have,  as  his  own  property,  the  sole  hberty  of  bring- 
ing them  out  upon  the  stage  (c). 

In  conclusion  we  may  remark,  that  the  law  recognizes 
a  species  of  copyright,  not  only  in  literary  works,  but  in 
some  other  productions  of  genius.  For  by  8  Geo.  II.  c.  13, 
7  Geo.  III.  c.  38,  17  Geo.  III.  c.  57,  an  exclusive  privilege 
of  the  same  description  (in  general)  may  be  claimed  by 
the  inventor,  in  engravings  and  prints;  by  38  Geo.  III. 
c.  71,  and  54  Geo.  III.  c.  56,  in  sculptures,  models,  copies 
and  casts ;  and  by  5  &:  6  Vict.  c.  100,  in  designs  for 
articles,  whether  of  ornament  or  utility. 

(c)  Vide  Murray  v.  Elli&ton,  5  Baro.  &  Aid.  657  ;  PlaDch6  v.  Brabam.   4 
Bing.  N.  C.  17. 
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CHAPTER  IV. 

OF  TITLE  BY  GIFT  AND  BY  ASSIGNMENT. 


Our  attention  will  next  be  directed  to  the  acquisition  of 
things  or  chattels  personal  by  voluntary  transfer  from  the 
existing  owner  ;  which  corresponds  with  ahenation  or  con- 
veyance, in  that  branch  of  the  law  which  relates  to  the 
title  to  real  estate  (a). 

The  property  in  things  personal  is  transferable  with  ab- 
solute freedom,  to  the  extent  of  the  proprietors  interest ; 
and  if  they  are  assigned  by  one  man  to  another,  subject  to  a 
prohibition  to  dispose  of  them,  the  prohibition  is  void,  both 
as  being  repugnant  to  the  gift  itself,  and  as  being  against 
the  policy  of  the  law  (b).  There  are  some  cases,  however 
where  the  right  of  alienation  is,  in  respect  of  the  incapa- 
city of  the  owner,  suspended ;  as  to  which,  it  will  be  suf- 
ficient to  remark,  that  the  law  laid  down  in  a  former 
place  (c)  with  respect  to  the  disability  of  infants,  insane 
persons,  and  persons  under  duress,  applies  in  general  to 
personal  as  well  as  real  property.  A  married  woman,  too, 
is  in  general  under  an  absolute  incapacity  to  make  any 
transfer  of  things  personal ;  for  with  the  exception  of  her 
equitable  interest  in  property  settled  in  trust  expressly 
for  her  separate  use,  the  goods  and  chattels  which  she  may 
have  possessed  at  the  time  of  marriage,  or  subsequently 
acquired,  belong,  by  the  general  rule  of  law,  to  her  hus- 
band (rf).     There  are  also  some  few  cases  where,  in  respect 

(«)  Sup.  vol.  i.  p.  335.  &  Keen,  189  ;  Massey  v.  Parker,  ibid. 

(6)  Co.  Lilt.  223  a  ;  Brandon  v.  174. 

Robinson,  18  V^es.  429  ;  Woodmcston  (c)  Vide  sup.  vol.    i.  pp.  440—442 

t>.  Walker  2  Rusg.  fn    Mylne,    197;  (il)  Sec  the  cases  cited,  sup.  n.  (t). 
Brown  v.  I'ocock.  ib.  210  ;  2  Rlyine 
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of  the  nature  of  the  interest  itself,  its  alienation  is  abso- 
lutely prohibited.  Thus,  generally,  the  pay  of  a  military 
or  naval  officer,  or  indeed  any  other  oflScer  of  trust,  is,  on 
a  principle  of  public  policy,  not  assignable;  the  object 
being,  to  secure  to  such  persons,  even  against  their  owo 
improvidence,  the  possession  of  those  means  which  are 
essential  to  the  maintenance  of  their  station,  and  the  per- 
formance of  their  duties  (</).  The  sale  or  transfer  of  public 
appointments  themselves,  is  also,  in  general,  contrary  to 
the  policy  of  the  law  («),  and  prohibited  in  most  cases  by 
the  express  enactment  of  the  legislature  (/).  But  besides 
these  exceptions,  there  is  another  of  a  different  and  more 
general  kind,  relative  to  choses  in  action.  It  is  one  indeed 
of  a  nominal  rather  than  a  substantial  character,  but  it 
leads,  nevertheless,  to  very  important  consequences  in  our 
legal  system. 

QBy  the  strict  rule  of  the  antient  common  law,  no  chose 
in  action  could  be  assigned  or  granted  over,  because  it 
was  thought  to  be  a  great  encouragement  to  litigiousness, 
if  a  man  were  allowed  to  make  over  to  a  stranger,  his 
right  of  going  to  law.]]  But  this  nicety  is  now  not  so 
far  regarded  as  to  render  such  a  transaction  really  ineffec- 
tual. It  is,  on  the  contrary,  in  substance,  a  valid  and 
constant  practice,  [[though  in  compliance  with  the  an- 
tient principle,  the  form  of  assigning  a  chose  in  action 
is  in  the  nature  of  a  declaration  of  trust,  and  an  agree- 
ment to  permit  the  assignee  to  make  use  of  the  name  of 
the  assignor,  in  order  to  recover  the  possession.  And 
therefore  where,  in  common  acceptation,  a  debt  or  bond  is 
said  to  be  assigned  over,  it  must  still  be  sued  in  the  ori- 
ginal creditor's  name,]]  for  the  bringing  of  which  suit,  the 
person  to  whom  it  is  transferred  has  sufficient  authority. 
[[But  the  king  is  an  exception  to  this  general  rule,  for  he 

(<i)  Flarty  v.  OUlum.  3T.  R.  681  ;  the  insolvent  law,  see  1  &  2  Vict.  c. 

Lidderdale  f.  Duke  of  Montrose,  4  T.  110,  s.  56. 
R.  248  ;  Aston  r.  Gwinnell.  3  Y.  &  (e)  2  Sand.  Us.  38. 

J.  148;  Wells  v.   Foster,  8  Mee.  &  (/)    Vide  5  &  6  Edw.  6,  c.  16; 

W.  149.    As  to  the  extent  to  which  49  Geo.  3,  c.  126. 
pay  or  pea:>ioD  is  assignable   under 
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[[might  always  either  grant  or  receive  a  chose  in  action  by 
assignment  (^);]]  and  our  courts  of  equity,  making  the 
•  rule  itself  give  way  to  the  expediency  (in  a  commercial 
point  of  view)  of  facilitating  the  transfer  of  property, 
allow  the  assignment  of  a  chose  in  action  as  freely  and 
directly  as  the  law  does  that  of  a  chose  in  possession  (h). 

The  modes  of  acquiring  property  in  things  personal  by 
voluntary  transfer  inter  vivos,  are  two : — first,  by  gratuitous 
donation,  usually  called  gift  ;  and  secondly,  by  grant,  not 
gratuitous,  but  founded  on  some  valuable  consideration, 
the  proper  legal  designation  of  which  is  an  assignment,  or 
bargain  and  sale ;  the  latter  term,  however,  being  more 
strictly  appropriate  to  the  case  where  property  passes 
under  a  contract  of  sale,  of  which  we  shall  have  occasion 
to  speak  in  the  course  of  the  following  chapter. 

1.  A  gift  (being  purely  gratuitous)  is  open  (particularly 
when  made  in  favour  of  a  stranger,  and  not  a  relative)  to 
some  degree  of  suspicion  (i);  and,  as  against  creditors,  to 
whom  the  party  is  indebted  at  the  time,  is  void  by  13 
Eliz.  c.  5  (j),  in  the  same  manner  as  if  it  were  a  gratuitous 
conveyance  of  land  (/i).  [[And  by  3  Hen.  VII.  c.  4,  all  deeds 
of  gifts  of  goods,  made  in  trust  to  the  use  of  the  donor, 
shall  be  void,  because  otherwise  persons  might  be  tempted 
to  commit  treason  or  felony,^]  by  escaping  the  consequence 
which  ordinarily  results  from  these  crimes,  viz.  the  for- 
feiture of  goods  (Z),  Qand  because  the  creditors  of  the 
donor  might  also  be  defrauded  of  their  rights.^] 

A  gift,  to  be  valid  and  binding,  must  either  be  accom- 
panied by  the  solemnity  of  a  deed,  or  by  that  of  actual 
delivery  of  possession  (m).     But  when  so  perfected,  \jt  is 

(g)  Breverton's  case,  Dyer,  30  b.  (k)  Vide  sup.  vol.i.  p.  462. 

(/.)  Lord  Carteret  t>.  Paschal,  3  P.  (I)  2  Bl.  Com.  441. 

Wms.  199.  (m)  Jenk.    Cent.   109 ;     Irons    i'. 

(0  2  Bl.  Com.  441.  Smallpicce,   2  B.  &  Aid.  652  ;   Mar- 

(j)    Cadogan  v.   Kennett,  Cowp.  tindale  r.  Booth,  3  B.  &  Ado!.  506; 

432;  Jooei  V.  Crouihcr,  1    Sim.  &  Reeves  u.  Capper,  5  Bing.  N.C.  139; 

Stu.  316 ;  Gale  v.  Williamson,  8  Mee.  2  Sand.  47  a,  (n.). 
&  W.  405. 
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[[not  ill  the  donor's  power  to  retract  it,  though  he  did  it 
without  any  consideration  or  recompense  (n),  unless  it  be 
prejudicial  to  creditors,  or  the  donor  were  under  any  legal 
incapacity,  as  infancy,  coverture,  duress,  or  the  like,  or 
were  drawn  in,  circumvented,  or  imposed  upon  by  false 
pretences,  ebriety,  or  surprise.]] 

There  is  a  particular  species  of  gift,  which,  though  con- 
ferred inter  vivos,  does  not  take  eflect  till  after  the  death 
of  tlie  donor,  and  which  is  consequently  in  the  nature  of  a 
legacy,  and  of  no  avail  against  creditors  in  case  of  a  defici* 
ency  of  assets  (o).  It  is  called  a  donatio  mortis  causa,  and 
is  Qwhen  a  person  in  his  last  sickness,  apprehending  his 
dissolution  near,  delivers,  or  causes  to  be  delivered  to 
another,  the  possession  of  any  personal  goods,  to  keep  io 
case  of  his  decease.  This  gift,  if  the  donor  dies,  needs 
not  the  assent  of  his  executor;  yet  it  shall  not  prevail 
against  creditors,  and  is  accompanied  with  this  implied 
trust,  that  if  the  donor  lives,  the  property  thereof  shall 
revert  to  himself,  being  given  only  in  contemplation  of 
death  or  mortis  causa{p).^  And  being  in  the  nature  of  a 
legacy,  this  donation  may  be  made  by  a  husband  to  his 
wife,  though  an  ordinary  gift  cannot  take  place  directly 
between  them  in  his  lifetime  {q).  But  to  render  a  donatio 
mortis  causa  in  any  case  effectual,  it  must  be  accompanied 
by  an  actual  delivery  of  the  chattel  (r);  or  if  it  be  in  action 
and  not  in  possession,  the  delivery  of  the  instrument 
(sucli  as  bond,  bill,  or  note)  by  which  it  is  secured  (s);  the 
executor  or  administrator  of  the  donor  being  bound,  in 
the  latter  case,  to  put  the  instrument  in  suit,  for  the 
benefit  of  the  donee  (0-    Upon  such  delivery,  too,  the  pos- 

(«)  Jenk.  Cent.  109.  sen.  431  ;  Tate  v.  Hilbert,  2  Ves.  jun. 

(o)  2  Ves.  sen.  434.    It  is  accord-  111;  Hills  v.  Hills,  8  Mee.  &  W.  401. 

ingly  subject  to  legacy  duty,  by  36  (q)  Miller  v.    Miller,    Lawson   t. 

Geo.  3,  c.  52,  s.  7.  Lawson,  ubi  sup. 

(p)  2  Bl.  Com.  514;  Snellgrove  t.  (r)  Bunn   v,   Markham,  7  Taunt. 

Baily,  3  Alk.  214 ;  Lawson  v.  Lawson,  224. 

1  P.  Wms.  440  ;  Drury  «.  Smith,  1  P.  (,)  DufBeld  v.  Hicks,  1  Bli.  N.  S. 

Wms.   404;   Miller  v.  Miller,  3   P.  497  ;  Gardner  f.  Parker,  3  Madd.  184. 

Wms.  368;   Ward  v.  Turner,  2  Ves.  (t)  Ibid. 
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session  must  be  permanently  retained  by  the  donee  ;  for  if 
it  be  resumed  by  the  donor,  the  gift  is  void  (w).  This 
mode  of  gift  is  said  by  Blackstone  to  have  been  "  handed 
"  to  us  from  the  civil  lawyers,  who  themselves  borrowed 
"  it  from  the  Greeks  (r)." 

2.  An  assignment,  or  bargain  and  sale  of  chattels 
personal,  may  in  general  be  made  by  parol,  that  is, 
either  by  mere  writing,  or  by  mere  word  of  mouth  (x), 
and  does  not  require  the  solemnity  of  a  deed,  nor  the 
actual  delivery  of  possession  (y).  But  instruments  in 
writing  are  frequent,  and  in  some  cases  (as  will  presently 
appear)  essential ;  and  are  either  in  the  form  of  a  mere  note 
or  memorandum,  or  of  a  regular  assignment,  which  last 
is  ordinarily  denominated  (whether  the  transaction  be 
between  buyer  and  seller  or  not)  a  hill  of  sale.  But  in 
the  case  of  goods,  sent  from  beyond  sea,  to  a  party  here 
resident,  the  transfer  of  property  is  commonly  authenti- 
cated, or  (as  the  case  may  be)  originally  effected,  by  the 
transmission  of  a  hill  of  lading,  which  is  in  its  form  a  re- 
ceipt from  the  captain  of  the  vessel,  to  the  shipper,  under- 
taking to  deliver  the  goods  (on  payment  of  freight)  to 
some  person  whose  name  is  therein  expressed,  or  indorsed 
thereon,  by  the  shipper;  and  the  delivery  of  this  instru- 
ment (independently  of  the  actual  delivery  of  the  goods) 
will  suffice  to  pass  the  property  in  them  to  the  party  so 
named,  or  to  any  other  person  to  whom  he  may  think  fit 
to  indorse  it  over  (2). 

Though  generally,  and  by  the  common  law,  a  written 
instrument  is  not  essential  to  the  validity  of  the  transfer 
of  personal  property,  and  it  is  sufficient  if  it  be  made  by 

(u)  liunn   V.  Markham,   7  Taunt.  (1)  Perk.  s.  57. 

224.  {if)  Power  v.   Walker,  3  M.  &  S. 

(w)   2   131.  Com.   514,  wliere  are       7;   Howell  r.  M'lvers,  4  T.  11.  690  ; 
cited   In»t.  2,7,1;    Ff.    1.  39,  t.  6;       Heath  r.  Hall,  4  Taunl.  326. 
and  it  is  remarked,  "  that  ihcre  is  a  (t)  Lickbarrow  t;.  Mason,  2  T.  R. 

"  very  complete  </<»Haiinmi)r»iifnMj(i  in  63;  1  H.HI.  357;  6  Kast,  21;  et 
"  the  Odytuy,  b.  17,  v.  78,  made  by  vide  as  to  bill  of  lading,  ikikciey  v, 
"  Telfmachui  to  his  friend  Piraeus,  Walling, 7  Ad.  &  El.  29  ;  Coleman  v. 
"  and  anoihi>r  by  Hercules,  in  the  AN  Lambert,  5  M  &  W.  502  ;  Mitchell  v. 
"  ceitet  of  Kuripidcs,  v.  1020."  Kde,  1 1  Ad.  &  El.  888. 
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word  of  mouth,  there  are  cases  where  the  rule  is  other- 
wise. For  by  the  provisions  of  the  statute  of  frauds,  29 
Car.  II.  c.  3,  s.  17  (explained  by  9  Geo.  IV.  c.  14),  where 
there  is  a  contract  for  the  sale  of  goods  to  the  value  of  10/. 
or  upwards,  and  no  payment  or  delivery  is  made  under  it, 
or  earnest  given,  the  contract  itself  is  void  (as  will  be 
more  particularly  noticed  in  the  following  chapter),  unless 
there  be  a  memorandum  or  note  in  writing  signed  by  the 
party  to  be  charged,  or  by  his  agent.  And  by  force  of 
several  other  enactments  of  the  legislature,  the  solemnity 
of  a  written  instrument  is  also  required  in  the  several 
cases  of  the  grant  and  assignment  of  life  annuities  (a),  the 
transfer  of  ships  (/>),  and  the  assignment  of  a  copyright  or 
patent  right  (c).  To  which  we  may  add,  that  a  bill  of  ex- 
change or  promissory  note,  when  payable  to  the  order  of 
a  particular  person,  can  be  assigned  by  hira  only  under  a 
written  indoisement  of  his  name. 

Again,  though  the  property  in  a  chattel  pei'sonal  will 
pass  without  delivery  of  possession,  and  that  not  only  in 
the  case  of  an  assignment,  but  even  in  the  case  of  gift, 
when  made  by  deed,  yet  Qby  the  statute  of  13  Eliz.  c.  5, 
every  grant  or  gift  of  chattels  (as  well  as  lands)  with  an 
intent  to  defraud  creditors  or  others  {d),  shall  be  void  as 
against  the  persons  to  whom  such  fraud  would  be  preju- 
dicial (though  as  against  the  grantor  himself  they  shall 
stand  good  and  eflectual),  and  all  persons  partakers  in  or 
privy  to  such  fraudulent  grants,  shall  forfeit  the  whole 
value  of  the  goods,  one  moiety  to  the  king,  and  another 
moiety  to  the  party  grieved,  and  also  on  conviction  shall 
suffer  imprisonment  for  half  a  year.]]  And  one  of  the 
principal  badges  of  fraud,  under  this  statute,  has  always 
been  deemed  to  be  the  retaining  of  the  possession,  by 
the  original  owner,  contrary  to  the  purport  of  his  donation 
or  assignment  (e).     Where  possession,  therefore,  is  so  re- 

(a)  53  Geo.  3,  c.  141.  («)  Twyne'scase.  3  Rep.81 ;  Shep. 

-H'»)  3  &  4  Will.  4.  c.  55.  Touch.  66 ;  ReeJ  i.  Blades,  6  Taunt. 

(c)  Supra,  p.  91,97.  212. 
Id)  3  Rep.  82. 
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tained,  it  is  prima  facie  a  case  of  fraud,  entitling  the  cre- 
ditors of  the  original  owner  to  impeach  the  transaction  ; 
but  supposing  it  to  be  consistent  with  the  apparent  object 
of  the  parties,  that  possession  should  for  the  present  be 
retained,  as  where  the  gift  or  grant  is  future  or  contingent 
only,  the  transaction  is,  in  that  case,  clear  from  any  frau- 
dulent complexion  (/). 

Under  this  head  of  fraudulent  dispositions  of  property, 
or  those  deemed  by  the  law  to  be  that  of  character,  we 
may  take  occasion  farther  to  remark,  that  where  a  judg- 
ment in  a  court  of  law  is  obtained  against  a  man  for  a  debt 
or  damages,  and  a  writ  of  execution  has  been  sued  out 
and  actually  delivered  to  the  sheriff,  any  subsequent  sale 
by  the  defendant,  of  his  chattels  liable  to  be  seized  under 
such  execution,  is  in  general  of  no  avail  against  the  execu- 
tion creditor  {g).  [[For  then  by  the  statute  of  frauds,  29 
Car.  II.  c.  3,  the  sale  shall  be  looked  upon  as  fraudulent, 
and  the  property  of  the  goods  shall  be  bound  to  answer 
the  debt,  from  the  time  of  delivering  the  writ.  Formerly 
it  was  bound  from  the  teste  or  issuing  of  the  writ  (A),  and 
any  subsequent  sale  was  fraudulent ;  but  the  law  was 
thus  altered  in  favour  o{ purchasers,  though  it  still  remains 
the  same  between  the  parties;  and  therefore  if  a  de- 
fendant dies  after  the  awarding  and  before  the  delivery  of 
the  writ,  his  goods  are  bound  by  it  in  the  hands  of  his 
executors  (i).]] 

We  may  conclude  with  the  remark,  that  in  what  has 
been  hitherto  said  of  transferring  chattels,  we  have  sup- 
posed the  property  to  be  first  vested  in  the  person  who 
assumes  to  change  the  dominion ;  and  by  the  general  rule, 
this  circumstance  is  of  course  essential  to  the  validity  of  the 


(f)  Edwards  v,  Harben,  2  T.  R.  overt,  vide  Samuel  v.  Duke,  6  Dowl. 

687;  Martindale  v.  Booth,  3   B.  &  642. 

Ad.  498  ;  Mioiliall  v.  Lloyd,  2  Mce.  (/i)  Farrcr  v.  Brooks,  I  Mod.  188  ; 

&  W.450;  Ueeve«».  Capper, 6  Bing.  8  Rep.  171  ;  2  Bl.  Com.  447. 

N.  C.  136,  138.  («)  Comb.  33;   12  Mod.6;  7  Mod. 

(f )  But  not  if  the  iale  bo  in  market  95 ;  Samuel  v.  Duke,  ubi  sup. 
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transaction  (A).  There  are  several  cases,  however,  in  which 
a  man  may  confer  property  in  chattels,  of  which  he  is  not 
himself  the  owner,  and  of  which  he  is  not  even  authorized 
to  make  disposition.  Thus,  if  current  coin  of  the  realm, 
or  notes  of  the  Bank  of  England,  be  paid  over  for  valuable 
consideration  to  an  innocent  party,  his  title  to  them  will 
be  complete,  although  they  should  have  been  wrongfully 
obtained  by  the  party  who  made  the  payment  (/).  And 
the  case  is  the  same  with  respect  to  the  transfer,  in  regular 
course,  of  bills  of  exchange,  promissory  notes  and  other 
negotiable  instruments  (when  transferable  by  mere  deli- 
very(»t))>  ^'^^  with  respect  to  goods  sold  in  open  market,  or 
(as  it  is  expressed  in  the  language  of  the  law)  market 
overt  (n).  But  on  these  subjects,  more  ample  information 
will  be  afforded  in  the  course  of  the  following  chapter. 

(fc)  Peer  w.  Humphry,  2  Ad.  &  El.  Gorgier  v.  Mieville,  3  B.  &   C.  45; 

495.  Lang  i.  Smyih,  7  Biug.  284 ;  Bran- 

(i)  Millar  v.  Race,  1  Burr.  452.  du  v.  Baruett,   1  Man.  &  Gran.  936. 

(m)  Grant  v.  Vaughau,   3   Burr.  (n)  Peer  v.  Humphry,  2  Ad.  &  El. 

1516 ;  Clarke  v.  Shee,  Cowp.   197  ;  495. 
Wookey  v.  Pole,  4  Bara.  &  Aid.  1  i 
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CHAPTER  V. 

OF  TITLE  BY  CONTRACT. 


We  shall  have  occasion  to  consider,  in  the  next  place,  the 
very  important  and  diffusive  subject  of  contract,  which 
properly  ranks  as  one  of  the  species  of  title  to  things  per- 
sonal, because  it  is  one  of  the  principal  modes  in  which 
that  kind  of  chattel,  called  a  chose  in  action,  is  originally 
created.  In  contracts,  there  is  so  infinite  a  variety,  and 
the  relations  and  combinations  to  which  they  give  rise  are 
so  complicated,  as  to  make  it  impossible,  in  an  elementary 
work,  to  exhibit  them  in  an  extended  view.  Our  object 
will  be  only  to  glance  at  some  of  the  more  prominent 
doctrines  which  they  involve,  and  after  this,  to  enlarge  a 
little  upon  some  particular  species  of  contract,  which,  from 
their  greater  frequency  or  importance,  appear  most  to  me- 
rit our  attention. 

To  obtain  a  correct  idea  of  a  contract,  it  is  necessary 
first  to  consider  the  nature  of  a  promise;  which  is  where 
one  man  voluntarily  binds  or  engages  himself  to  another, 
for  the  performance  or  non -performance  of  some  parti- 
cular thing  :  and,  properly  speaking,  this  may  be  either  by 
deed,  that  is,  by  a  written  instrument  sealed  and  deli- 
vered (a),  or  without  deed,  when  it  is  said,  in  the  language 
of  the  law,  to  be  by  parol:  though  the  term  protiiise  is  most 
usually  (and  in  practice  indeed  exclusively)  applied  to  the 
particular  case  where  the  engagement  is  by  parol  only ; 
for  a  promise  by  deed  is  technically  called  a  covenant. 
A  contract  or  agreement  is  where  a  promise  is  made  on  one 

(a)  Vide  sup.  vol.  i.  p.  4'lii. 
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side,  and  assented  to  on  the  other  {b) ;  or  where  two  or 
more  persons  enter  into  engagement  with  each  other,  by  a 
promise  on  either  side  (c).  If  such  promise  or  promises 
are  by  deed,  the  contract  is  said  to  be  by  deed,  or  by  spe- 
cialty ;  if  by  parol  only,  it  is  called  a  simple  contract. 

A  parol  promise, or  simple  contract,  may  be  either  written 
or  verbal  (cI).  But  there  are  some  engagements  which, 
Qhough  never  so  expressly  made,  are  deemed  of  so  im- 
jjortant  a  nature,  that  they  ought  not  to  rest  in  verbal 
promise  only,  which  cannot  be  proved,  but  by  the  memory 
(which  will  sometimes  induce  the  perjury)  of  witnesses. 
To  prevent  which,  the  statute  of  frauds  and  perjuries,  29  Car. 
II.  0.3,  s.  4,  enacts,  that  in  the  five  following  cases  no  verbal 
promise  shall  be  sufficient  to  ground  an  action  upon,  but  at 
the  least  some  note  or  memorandum]]  of  the  agreement  (e) 
[[shall  be  made  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,]]  or  some  other  person  thereunto 
by  him  lawfully  authorized.  Ql.  Where  an  executor 
or  administrator  promises  to  answer  damages  out  of  his 
own  estate  (  f).  2.  Where  a  man  undertakes  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  (g).  3.  Where 
any  agreement  is  made  upon  consideration  of  marriage  (A). 

(b)  Plowd.  17;  Jackson  v.  Gallo-  tract  itwlf  a«  something  distinct  from 
way,  5  Bing.  N.  C.  75,  76.  the  consideration.     It  is  a  farthei  ob- 

(c)  Blackstoue  detines  a  con'ractas  jeciion  to  Blackstone's  defiuiibo,  that 
"  an  agreement  upon  sufficient  consi-  it  takes  no  sufficient  notice  of  the  mu* 
"  deration  to  do  or  not  to  do  a  parti-  tualify  which  properly  distinguishes  a 
"  cular  thing  :"  vol.  ii.  p.  446.  But  contract  from  a  piomise. 
independently  of  the  objection  that  the  (d)  Racn  v.  Hughes,  7  T.  R.  350. 
word  agreement  is  of  a  nature  to  re-  (' )  Saunders  v.  \Vake6eId,  4  Baro. 
quire  definition  as  much  as  cautract,  &  Aid.  59.i. 

it  is  conceived  that  the  existence  of  a  (/)  1  Saund.  by  Wms.  210,  d.(1). 

consideration,  though  no  doubt  essen-  (g)  Vide  Simpson  v.  Penton,  4Tyr. 

tial  to  the  validity  of  a  parol  contract,  315 ;  Tonilioson  i'.  Cell,  6  Ad.  &  Ell. 

forms  properly   no  part  of  the  idea.  564;  Bird  t.  Gammon,  3  Bing.  N.C. 

When  we  speak,  as  we  constantly  do,  883;  Emmet  v.  Kearns,  5    Bing.  N. 

of  a    promise    or    contract    without  C.  559  ;  Green  i.  Cresswell,  10  Ad.  4c 

consideration,  the  form  of  expression  El.  453;  Cresswell  w.VVood,  ibid.  460. 

indicates  the  propriety  and  conveni-  (h)  Vide  Harrison  v.  Cage,  1  Ld. 

ence  of  cousiJeiing  the  promise  or  con-  Ravro.  386. 
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[[4.  Where  any  contract  is  made  of  lands,  tenements,  or 
hereditaments,  or  any  interest  therein  (i).  5.  And  lastly, 
where  there  is  any  agreement  that  is  not  to  be  performed 
within  a  year  from  the  making  thereof  (A).  In  all  these 
cases  a  mere  verbal  promise  is  void  (Z).^  And  upon  the 
same  principle  it  is  now  farther  provided  by  the  9  Geo.  IV. 
c.  14,  that  no  acknowledgment  or  promise  by  words  only, 
or  without  writing  signed  by  the  party  chargeable,  shall 
suffice  to  revive  a  debt  which  would  be  otherwise  barred 
by  lapse  of  time,  or  to  confirm  one  contracted  during 
infancy.  And  by  6  Geo.  IV.  c.  16,  s.  131,  the  law  is  the 
same  with  respect  to  a  man's  promise  to  pay  a  debt  from 
which  he  has  been  discharged  by  bankruptcy. 

These  remarks  as  to  the  form  of  the  engagement,  all  apply 
to  express  contracts,  viz.  those  in  which  Qhe  terms  of  the 
agreement  are  openly  uttered  and  avowed  at  the  time  of 
the  making,^  but  there  is  also  a  numerous  class  which 
are  implied,  that  is,  resting  on  a  mere  construction  of  law  : 
and  in  general  it  will  be  impHed  that  a  man  actually  pro- 
mises to  fulfil  that  which  he  ought  to  fulfil.  If  the  obli- 
gation is  imposed  upon  him  by  the  law  itself,  this  promise 
may  be  referred  to  the  [^original  contract  (m)  entered  into 
by  all  mankind  who  partake  the  benefits  of  society,  to 
submit  in  all  points  to  the  municipal  constitutions  and 
local  ordinances  of  that  state  of  which  each  individual  is 
a  member  («),^  or  if  the  obligation  is  incurred  by  his  vo- 
luntarily placing  himself  in  certain  circumstances  with  re- 
gard to  others,  to  which  the  common  understanding  of 
mankind  (independently  of  any  rule  of  law)  annexes  the 
liability  to  perform  a  certain  duty,  his  consenting  so  to 
place  himself  must,  in  reason,  be  considered  as  an  assur- 

(i)  Vide  Sainsbury  v,  Mallliews,  4  Ilunlingfield,   4  Tyr.  606  ;  Sykcs  v. 

Mee.  &  W.  343  ;  Jones  v.  Flint,  10  Dixon,  9  Ad.  &  K11.693  ;  Doncllan  v. 

Ad.  ft  Kl.  753  ;  Humble  v.  Mitchell,  Read,  3  H.  &  Adol.  899. 

11  Ad.  &  El.  205.  (/)  Cairingtun  v.  Hoots,  2  Mee.  & 

(fc)  Vide  IJoydc'.l  v.  Drummond,  1 1  W.  i-JB. 

Et«t,  142  J  Burch  i-.  Lord  Liverpool,  (m)  Vide  sup.  vol.  i.  p.  29. 

9  Btrn.  &  Cim.  392 ;  Snelling  v.  Lord  (n  )  3  Bl.  Com.  160. 
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ance  (though  no  words  are  used)  that  he  will  perform  the 
duty  (o).  Thus  the  law  casts  upon  every  man,  whose  ship 
is  saved  by  strangers  from  wreck,  while  he  was  unable 
himself  to  preserve  her,  the  liability  to  pay  a  reasonable 
amount  of  salvage  to  those  by  whose  labour  the  loss  is 
averted :  and  the  law  therefore  will  imply,  whenever  a 
case  of  this  description  arises,  a  promise  on  the  part  of 
the  shipowner  to  make  such  payment  (p).  Thus  too,  the 
law  imposes  on  a  common  innkeeper  the  duty  of  securing 
the  goods  of  his  guests  in  his  inn ;  and  there  is  therefore 
always  an  implied  contract  with  each  of  his  guests  to 
that  effect  (y).  So  if  I  employ  a  person  to  transact  any 
business  for  me,  or  perform  any  work,  the  law  implies 
that  I  promise  to  pay  him  so  much  as  his  labour  de- 
served ;  if  I  take  up  wares  from  a  tradesman,  w  ithout 
any  agreement  for  price,  that  I  will  pay  him  the  value ; 
if  I  undertake  any  office,  employment,  or  duty,  that  I 
will  perform  it  with  integrity.  So  a  common  carrier  or 
bargemaster  always  impliedly  undertakes  to  be  answer- 
able for  the  goods  he  carries ;  a  common  farrier,  to  shoe  a 
horse  without  laming  him  ;  a  common  tailor  or  other 
workman,  that  he  will  perform  his  business  in  a  work- 
manlike manner  ;  though  if  I  employ  a  person  to  transact 
any  of  these  concerns,  whose  common  profession  and 
business  it  is  not,  the  law  implies  no  such  general  under- 
taking, and  the  matter  turns,  in  that  case,  on  the  express 
or  special  agreement  which  may  be  made  between  us  (r). 
[^And  there  is  also  one  species  of  implied  contract  which 
runs  through  and  is  annexed  to  all  other  contracts,  con- 
ditions, and  covenants,  viz.  that  if  I  fail  in  my  part  of  the 
agreement,  I  shall  pay  the  other  party  such  damages  as 
he  has  sustained  by  such  neglect  or  refusal.  In  short, 
almost  all  the  rights  of  personal  property  (where  not  in 
actual  possession)  do  in  great  measure  depend  upon  con- 

(o)  Callender  v.  Oelricks,  6  Bing.  (9)  3  Bl.  Com.  165 ;  vide  Fell  v. 

N.  C.  58.  Knight.  8  Met.  &  W.  269. 

(p)  Abbott  on  Sliippiog,  383,  3rd.  (r)  Ibid.  165,  166. 

edit. 


112  BK.II.  RIGHTS  OFPROPERTY. — PT.  II.  THINGS  PERSONAL. 

[[tracts  of  one  kind  oi*  other,  or  at  least  might  be  reduced 
under  some  of  them,  which  indeed  is  the  method  taken 
by  the  civil  law,  it  having  referred  the  greatest  part  of  the 
duties  and  rights  which  it  treats  of,  to  the  head  of  obliga- 
tions ex  contractu  and  quasi  ex  contractu  (s).]]  But  it  is  to 
be  observed,  that  where  there  is  an  express  promise,  the 
law  does  not  raise  an  implied  one,  in  reference  to  the 
same  matter  (<) ;  for  expressum  fucit  cessare  taciturn;  and 
also  that  where  there  is  a  contract  by  deed,  no  express 
parol  promise  to  the  same  effect,  and  upon  the  same  sub- 
ject, can  co-exist  with  it,  for  the  contract  by  specialty  ex- 
tinguishes that  by  parol  {u). 

[[A  contract  may  also  be  either  executed,  as  if  A.  agrees 
to  change  horses  with  B.,  and  they  do  it  immediately,  in 
which  case  the  possession  and  the  right  are  transferred 
together,  or  it  may  be  executory,  as  if  they  agree  to  change 
next  week;  here  the  right  only  vests,  and  their  reciprocal 
property  in  each  other's  horse  is  not  in  possession,  but  in 
action  ;  for  a  contract  executed,]]  (which,  where  it  relates 
to  an  exchange  or  sale  of  goods,  differs  in  nothing  from 
an  assignment,)  [[conveys  a  chose  in  possession — a  con- 
tract executory  conveys  only  a  chose  in  action.]] 

Having  thus  shown  the  general  nature  of  contracts,  it 
is  now  time  to  advert  to  some  of  the  principal  rules  by 
which  they  are  governed ;  among  which  the  following 
holds  a  conspicuous  place — that  a  promise  by  parol  only 
is  not  binding  in  law,  unless  made  upon  a  consideration. 
By  this  term  we  mean  some  compensation,  or  quid  pro 
quo,  to  be  reciprocally  afforded  by  the  promisee;  as  where, 
in  return  for  certain  services  which  another  is  to  render  me, 
I  promise  to  pay  him  100/.;  but  if,  without  reference  to 
services  or  other  equivalent,  I  simply  promise  to  pay  him 
100/.,  there  exists  in  this  case  (in  the  language  of  the  law) 
no  consideration.     [[And  however  a  man  may  or  may  not 

(<)  Init.  3,  14,  2.  (»)  6  Ucp.  45  a  ;  per  Lord  Ellen- 

(/)  Per  Duller,  J.,  Touiss.iiit  v.  boroiigli,  Drake  v.  Mililiill,  3  East, 
Martinnciit,  2  T.  U.  105.  250. 
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[[be  bound  to  perform]]  such  a  promise,  \jn  honour  or  con- 
science, which  the  municipal  laws  do  not  take  upon  them 
to  decide,  certainly  those  municipal  laws  will  not  compel 
the  execution  of  what  he  had  no  visible  inducement  to 
engage  for,  and  therefore  our  law  has  adopted  (x)  the 
maxim  of  the  civil  law(y)  that  ex  nudo  pacto  non  oritur 
actio,'2  or,  as  it  may  be  otherwise  expressed,  that  out  of  a 
promise,  neither  attended  with  particular  solemnity  (such 
as  belongs  to  a  specialty),  nor  with  any  consideration,  no 
legal  liability  can  arise.  [[But  any  degree  of  reciprocity,]] 
whether  in  the  way  of  benefit  bestowed  by  the  promisee, 
or  of  disadvantage  sustained  by  him,  Qwill  prevent  the  pact 
from  being  nude(z)]]. 

This  consideration  may  be  either  executed  or  executory^ 
according  to  the  relation  which  its  performance  bears  in 
point  of  time,  to  the  promise,  as  being  either  prior  or  sub- 
sequent. Thus  if  I  bail  a  man's  servant,  and  the  master 
afterwards  promises  to  indemnify  me,  this  is  an  executed 
consideration  ;  but  if  a  man  promises  to  indemnify  me  in 
the  event  of  my  bailing  his  servant,  the  consideration  is 
then  executory.  And  with  respect  to  an  executed  con- 
sideration, the  rule  is,  that  if  it  were  not  at  the  precedent 
request  of  the  promiser,  but  a  mere  voluntary  courtesy,  it 
will  not  suffice  to  support  a  promise ;  therefore,  in  the  first 
example  the  promise  would  not  be  binding,  unless  the 
bailing  were  at  the  master's  precedent  request  (a). 

Considerations  also  are  in  some  cases  said  to  be  com- 

(x)  Bro.  Ab.  tit.   Debt,  79 ;  Salk.  with  I  roan  to  do  Uis  work  for  bim.  if 

129.  he  will  do  mine  for  me.  3.  Faeio  ut  det, 

(i/)  Cod.  2,3,  10,  and  5,  14,  I.  where  a  man  agrees  to  perform  any 

(s)  2  Saund.  by  Pat.  &  Will.  137e;  thing  for  a  price.     4.  Do  ut  faeiat. 

3  Bos.   &C.   Pul.   251(0.);   Willatts  which  is  the  last  species  inverted.  2  Bl. 

V,  Kennedy,  8  Bing.  8.    These  consi-  Com.  444. 

derations  are  divided  by  the  civilians  (a)  Lampleigh  i-.   Brathwait,  Hob. 

(says   Blackstone)  into  four  species.  105;    Hunt  v.  Bate.  Dy.  272  a.  et 

1.  Do  ut  des,  as  when  I  give  money  or  Tide  Tipper  v.  Bicknell,  3  Bing  N.  C. 
goods  on  a  contract,  that  I  shall  be  710;  Eastwood  t>.  Kenyoo,  11  Ad.  6c 
repaid  money  or  goods  for  them  again.  £1.  452. 

2.  Facio  ut  facias,  as  where  I  agree 

VOL.   II.  .1 
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current,  and  in  others  continuing  ;  the  consideration,  in 
the  first  case,  being  simply  contemporaneous  with  the  pro- 
mise, in  the  latter,  having  existence  before  the  promise, 
and  also  continuing  after  it  is  made  {b).  Under  the  head 
of  concurrent  considerations  falls  the  case  of  mutual  pro- 
mises; which  is  where  A.  makes  a  promise  to  B.,  in  con- 
sideration of  a  contemporaneous  promise  made  by  B.  to 
him.  Among  promises  made  on  continuing  consideration, 
may  be  noticed  that  class  which  are  founded  on  legal  lia- 
bilities, as  where  in  consideration  of  a  sum  of  money  being 
legally  due,  the  debtor  makes  an  express  promise  to  pay. 
This,  we  may  observe,  has  no  immediate  reference  to  any 
reciprocal  act  done  or  to  be  done  by  the  other  party,  or 
consideration  strictly  so  called ;  yet  it  is  not  a  nudum  pac- 
tum, (the  legal  duty  being  in  the  nature  of  a  considera- 
tion) ;  indeed  it  is  a  promise  that,  even  where  nothing  is 
expressed  between  the  parties,  the  law  itself  (as  we  have 
before  seen)  will  imply.  We  may  remark  too,  in  con- 
nection with  this  subject,  that  even  a  past  liability  will  in 
some  cases  amount  to  a  sufficient  consideration  to  support 
an  express  promise :  as  if  a  man  promises  to  pay  a  just 
debt,  barred  by  lapse  of  time,  and  the  payment  of  which 
is  consequently  incapable  (but  for  this  promise)  of  being 
enforced  either  at  law  or  in  equity  (c). 

The  consideration  of  blood,  or  natural  love  and  affection, 
(though  for  some  purposes  deemed  a  good  one  (d),)  will  not 
suffice  to  sustain  a  promise  (e).  And  in  every  case  in  which 
either  the  consideration  or  the  promise  founded  upon  it 
is  illegal,  (whether  as  contrary  to  the  express  provisions  of 
law  or  against  its  policy),  or  of  an  immoral  or  fraudulent 
character,  the  contract  is  utterly  void,  and  of  no  effect  {/). 

(6)  Bac.  Ab.  Assumpsit  (D)  ;  et  (d)  Vide  sup.  vol.  i,  p.  461. 

vide  Tipper  v,  Uicknell,  ubi  sup.  (e)  See  the  autliorities  cited  in  the 

(c)  2  Bl.  C.  445;  Wennali  v.  Ad-  note  to  Wennall  v.  Adney,  3  lies.  & 

ney,  3  Bos.  &  Pul.  249;  Meyer  v.  I'ul.2r)l. 

Hawoith,  8  Ad.  &   Kl.  4(J7  ;  Monk-  (/)  Shep.  Touch.  164  ;  and  see  the 

man  v,  Shepherdton,  11   Ad.  &  Kl.  authorities  cited  2  Saund.  by  I'at.  6c 

411 ;  Eutwood  V.  Kenyon,  ibid.  438.  Will.  137  e. 
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It  is  also  a  rule  that  the  consideration  of  a  promise 
must  move  from  tlie  promisee;  in  other  words,  it  must  be 
an  act  to  be  performed  on  his  part  or  by  his  procurement, 
and  not  on  the  part  or  by  the  procurement  of  a  stranger. 
If  there  be  an  agreement  therefore  between  A.  and  B.,  for 
a  sufficient  consideration,  as  between  themselves,  that  B. 
shall  pay  a  sum  of  money  to  C,  to  whom  B.  promises 
accordingly  to  make  such  payment,  yet  C.  being  a  stranger 
to  the  consideration,  can  maintain  no  action  on  the  pro- 
mise (^). 

Other  rules  there  are  which  relate  to  the  capacity  of 
persons  to  contract,  and  to  the  construction  and  perform- 
ance of  contracts  when  made.  Those  which  relate  to 
capacity,  principally  concern  the  condition  of  insanity, 
drunkenness,  infancy,  coverture  and  duress.  An  insane 
person  (whether  he  be  an  idiot  who  has  had  no  under- 
standing from  his  nativity,  or  a  lunatic  who  by  disease  or 
accident  has  lost  the  use  of  his  reason),  and  an  infant,  or 
person  under  the  age  of  twenty-one,  are,  to  a  certain  ex- 
tent, in  the  same  position ;  that  is,  they  are  chargeable  on 
contracts  for  necessaries  suitable  to  their  station  in  life, 
and  actually  supplied  to  them  without  fraudulent  intention 
on  the  part  of  the  tradesman  (h) ;  but  subject  to  this  ex« 
ception,  (which  evidently  tends  to  their  advantage,)  their 
contracts  are  not  binding  upon  them  in  point  of  law  ; 
though  it  is  competent  to  an  infant  to  confirm,  after  he 
attains  majority,  the  promises  that  he  made  before  (i).  A 
person  drunk  to  the  extent  of  complete  intoxication,  so  as 
to  be  no  longer  under  the  guidance  of  reason,  appears  to  be 
absolutely  incapable,  while  that  condition  lasts,  of  entering 
into  a  valid  contract.  A  married  woman  can,  in  general, 
neither  bind  her  husband  nor  herself,  by  any  contract, 
though  the  effect  of  an  agreement  with  her,  will  be  in  some 

(g)  Crow  D.  Rogers,  Str.  692.  Fane,  1  Man.  &  Gran.  550;  andau- 

(h)  Baxter  v.  Lord  Portsmouth,  5       thorilies  cited  ibid.  551  (n.) 

Barn.&  Cres.  170  ;  Peters  v.  Flem-  (»)  Hartley  v.  Whaiton,  11  Ad.& 

ing,  6  Mee.  &  \V.  42  ;  Harrison  v.       £1.  934. 

l2 
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cases  to  create  a  liability  to  him  (k).  And,  lastly,  a  con- 
tract made  under  duress  (I),  maybe  avoided  by  the  person 
whose  free  will  was  thus  restrained,  though  he  has  also  an 
election,  if  he  thinks  proper,  to  insist  upon  it  as  a  binding 
transaction. 

The  rules  which  govern  the  construction  or  interpreta- 
tion of  a  contract,  when  made,  have  been  so  far  anticipated 
in  the  chapter  which  relates  to  deeds  (m),  that  it  will  suffice 
to  refer  the  reader  to  that  part  of  the  work,  and  to  remark, 
that  the  same  laws  of  construction  apply  in  general  both 
to  sealed  and  to  unsealed  agreements. 

As  a  contract  to  do  a  thing  illegal  at  the  time,  is  void, 
so  also  the  performance  of  a  contract  is  held  to  be  excused, 
whenever  by  a  subsequent  alteration  of  the  law,  such  per- 
formance becomes  illegal :  thus  if  a  man  covenants  to  do 
a  certain  act,  and  afterwards,  and  before  the  time  for 
doing  it  arrives,  a  statute  is  passed  by  which  an  act  of 
that  description  is  prohibited,  the  statute  repeals  the  cove- 
nant (w).  But,  on  the  other  hand,  no  excuse  is  in  general 
afforded  by  the  circumstance  that  what  a  man  absolutely 
engaged  to  do,  has  since  become  impossible,  for  it  was  his 
own  fault  to  make  an  unconditional  contract;  thus  if  A. 
covenants  with  B.  to  enfeoff  C,  A.  is  not  released  from  his 
covenant,  though  C.  will  not  accept  livery  of  seisin  (o).  Yet 
if  the  performance  be  hindered  by  the  opposite  party,  the 
case  of  course  is  different,  and  the  party  making  the  en- 
gagement excused  ;  therefore  in  the  example  just  given, 
the  covenantor  will  be  excused,  if  the  livery  was  prevented 
by  the  act  of  the  covenantee  himself  (/>).   Performance  of  a 

(k)  Meyer  v.  Hawoith,  8  Ad.  &  EI.  et  vide  1  Shep.  Touch,  by  Prest.  164  ; 

467  ;  Philliskirk  v.  Pluckwell,  2  Mau.  Iladley  v.  Clarke,  8  T.  R.  267. 

&  Sel.  393.  (71)  Co.  Litl.  ubi  sup.;  per  Lord 

(/)  Videsup.  vol.  i.  p.  130.  Kenyon,  ubi  sup.     In  the  case  of  a 

(m)  Ibid.  pp.  462 — 465.  penalty,  subject  to   a  coiidition  (as  to 

(«)  lA.   Uaym.   321  ;    Iladley  v.  whicii    vide  post)  the  obligation  will 

Clarke,  1  T.  U.  259.  be  discharged,  not  only  where  liieper- 

(o)  Co.  Lit!.  209  a  ;  per  I^rd  Ken-  formancc  is  prevented  by  the  opposite 

yon,  Cook  v.  Jcnoiogs,  7  T.  R.  384  ;  party,  but  also  whore  prevented  by  the 
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promise  will  also  be  excused  wherever  the  promisee  on 
his  part  has  failed  to  perform  the  consideration ;  and  in- 
dependently of  the  law  of  promise  and  consideration,  it  is 
to  be  observed  that  a  contract,  whether  by  deed  or  parol, 
often  contains  stipulations  on  both  sides,  of  such  a  nature 
that  the  performance  of  some  act,  by  one  of  the  parties, 
must  be  considered  as  a  condition  precedent  to  the  per- 
formance of  some  act  by  the  other,  so  that  a  breach  in 
the  prior  obligation,  will  excuse  a  breach  in  the  posterior. 
But  a  particular  clause  in  a  mutual  agreement  may  also 
be  of  such  a  nature  that  the  breach  of  it  may  not  be  suffi- 
cient to  excuse  the  opposite  party  from  performance  on 
bis  side,  though  it  will  entitle  him  to  an  action  for  da- 
mages ;  and  whether  any  given  clause  is  to  be  construed 
in  this  latter  mode,  or  as  a  condition  precedent,  turns  less 
on  any  technical  rule  of  interpretation  (though  many  are 
to  be  found  in  the  books  (y)),  than  on  the  intention  fairly 
imputable  to  the  parties  in  each  particular  case;  which 
will  depend  on  a  consideration  of  the  tendency  of  one  con- 
struction or  the  other,  in  point  of  natural  reason  and  con- 
venience. 

In  speaking  of  contracts,  we  have  hitherto  supposed 
them  to  be  made  between  the  principal  parties  them- 
selves ;  but  a  contract  of  whatever  kind  may  be  entered 
into  either  by  the  parties  in  person,  or  by  their  agents 
lawfully  authorized ;  a  consideration  that  natumlly  leads 
us  to  take  some  notice  of  the  relation  of  principal  and 
agent. 

An  agent  may  be  constituted,  either  by  express  ap- 
pointment, or  by  implication  of  law,  arising  from  the  cir- 
cumstances in  which  parties  are  placed.  The  appoint- 
ment, when  express,  may  in  general  be  made  by  parol, 
and  even  without  writing ;    though  this  is  subject  to  ex- 

act  of  God,  Co.  Litt.  206  a.     But  the  6  T,  R.  650. 

latter  kind  of  preveutioa  seems  to  be  (q)  I  Saund.  by  Pat  &  Will.  320; 

no  excuse  in  the  case  of  a  covenant  or  2  Id.  352  ;  Stavers  v.  Cuiling,  3  Bing. 

piomiic,  Dy.  33  a  ;  Bullock  v.  Domitt,  N.  C.  355. 
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ception  in  certain  cases  (r),  for  where  any  lease  of  land 
(for  above  three  years),  or  any  uncertain  interest  in  land, 
is  to  be  created  by  an  agent,  or  (except  in  the  case  of 
copyhold)  assigned  or  surrendered  by  an  agent,  his  autho- 
rity, as  well  as  the  conveyance  itself,  must,  by  the  statute 
of  frauds,  be  in  writing  (s) :  and  an  agent  for  a  corporation 
aggregate,  must  in  general  be  constituted  not  only  by 
writing,  but  by  deed  {t) ;  and  in  every  case  where  a  deed  is 
to  be  executed  by  one  man  as  agent  or  attorney  for  another, 
the  agent  or  attorney  must  himself  be  authorized  by  deed, 
for  that  purpose  (u). 

An  agency,  however  constituted,  determines  ipso  facto 
by  the  death  of  the  principal,  and  is  also  capable  of  being 
revoked  by  him  in  his  life  time,  with  as  little  ceremony  as 
it  was  created,  and  at  his  mere  pleasure ;  but  to  this  there 
is  an  exception  in  the  case  where  an  authority  is  given  in 
pursuance  of  a  contract  with  another  party,  and  by  way  of 
security  to  him,  as  where  a  man  assigns  his  effects  in  trust 
for  his  creditors,  and  executes  a  power  of  attorney  to  the 
trustee,  to  enable  him  to  recover  debts,  the  amount  of 
which  is  to  be  applied  to  the  purposes  of  the  trust ;  for  an 
authority  of  this  sort  is  not  revocable  at  the  pleasure  of 
the  principal  (x). 

An  agent  also  may  be  either  general  or  special;  the 
former,  where  a  man  is  empowered  to  act  generally  in  the 
affairs  of  another,  or  at  least  to  act  for  him  generally  in 
some  particular  capacity,  the  latter  where  he  is  authorized 
to  transact  for  him  only  in  some  particular  matter  (?/). 
And  here  the  distinction  is  observable,  that  so  far  as  the 
rights  of  strangers  who  deal  with  him  are  concerned,  a 

(r)  Vide  Paley's  Prioc.  and  Ag.  209;  Elliott  v.  Davies,  2  Bos.  &  Pul. 

182, 3d  edit.  338. 

(i)  29  Car.  2,  c.  3,  ss.  1,  2,  3;  (i)  Paley,  Prin.  &  Ag.  156,  2dcdit. 

under  the  4lh  and  17th  sections  of  this  (y)  As  to  the  extent  of  an  ngenl's 

■tatute,  however,  the  agent's  authority  authority  in  particular  cases,  vide  Att- 

ifl  not  required  to  be  in  writing.  wood  t;.  Munnings,  7  B.  &  C.  278  ; 

(I)  Plowd.  91  ;  Mayor  of  Ludlow  Flemyngt).  Hector,  2  Mee.&  W.  172; 

t>.  Charlton,  6  Mee.  &  W.  815.  Thomas  v.  Edwards,  ibid.  215;  Todd 

(u)  llatriMD  V.  Jackson,  7  T.  U.  v.  Knily,  7  Mee.  &  W.  427. 
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general  agent  shall  be  presumed  to  have  authority  for 
what  he  does,  provided  it  fall  within  the  limits  ordinarily 
belonging  to  the  kind  of  employment  which  he  exercises, 
even  though  in  fact  he  may  be  violating  the  direction  pri- 
vately given,  in  the  particular  case,  by  his  employer,  but 
the  power  of  a  special  agent  is  strictly  bounded  by  the 
authority  he  has  actually  received,  so  that  a  stranger  who 
deals  with  him  has  no  right  to  consider  his  acts  as  binding 
on  the  employer,  if  it  should  turn  out  that  the  instruc- 
tions of  the  latter  have  been  exceeded  (z).  But  where  that 
which  is  done  by  an  agent  (of  whatever  description)  is 
without  sufficient  authority,  it  is  always  capable  of  being 
made  good  by  the  subsequent  assent  of  the  principal ;  and 
the  effect  is  exactly  the  same  as  if  full  power  had  been 
originally  given ;  the  maxim  of  law  on  this  subject  being 
that  every  ratification  is  retrospective,  or,  as  it  is  com- 
monly expressed,  omnis  ruti/iabUlu  retro  trahltur  et  man- 
dato  aquiparatur. 

A  contract  duly  made  by  an  agent,  is  in  law  the  con- 
tract of  the  principal ;  from  which  it  follows  that  the  latter 
is  entitled  to  enforce  it  by  suit  in  his  own  name,  and  is 
also  liable  to  be  personally  sued  upon  it;  and  the  case 
will  be  the  same  though  the  agent  should  have  made  the 
contract,  as  if  he  were  himself  the  party  interested,  and 
without  disclosing  the  capacity  in  which  he  acted.  Yet 
in  this  case,  the  agent,  having  pledged  his  own  personal 
credit,  would  be  liable  (not  less  than  the  principal)  to  be 
personally  charged  on  the  contract;  though  supposing 
him  to  have  made  it  professedly  on  behalf  of  another 
person,  and  without  any  expressions  indicative  of  an  in- 
tention to  bind  himself f  no  such  liability  could  have  at- 
tached to  him  (fl). 

To  these  remarks  we  may  add,  that  an  agent  is  always 
incompetent,  without  special  authority  for  that  purpose,  to 

(<)  Ibid.  Addison  «.  Gaodasequi.  4  Taant.  574 ; 

(a)    Goodhaylie's  case,  Dy.  230;       Thomson  v.  Daveaport,  9  Barn.  AcCres. 

PaitesoD  I.  Gaadasequi,  15  East,  62 ;       78;  Appleton  r.  Binks,  5  East,  148. 
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appoint  another  person  to  act  in  his  stead  {b) ;  the  maxim 
of  law  being,  that  delegatus  non  potest  delegare. 

Having  now  attempted  to  trace  the  principal  lineaments 
of  the  law  of  contract,  generally  considered,  we  shall 
devote  the  remainder  of  the  chapter  to  an  examination 
of  such  particular  species  of  contract  as  are  of  superior 
interest  and  importance.  And  at  the  head  of  these  we 
may  place, 

I.   The  contract  of  sale. 

This  is  a  contract  for  the  transmutation  of  property 
from  one  man  to  another,  for  a  price  ;,c).  [[If  it  be  a 
commutation  of  goods  for  goods,  it  is  more  properly  an 
exchange,  but  if  it  be  a  transferring  of  goods  for  money, 
it  is  called  a  sale ;  which  is  a  method  of  exchange  intro- 
duced for  the  convenience  of  mankind,  by  establishing  an 
universal  medium,  which  may  be  exchanged  for  all  sorts 
of  other  property ;  whereas,  if  goods  were  only  to  be  ex- 
changed for  goods,  by  way  of  barter,  it  would  be  difficult 
to  adjust  the  respective  values,  and  the  carriage  would  be 
intolerably  cumbersome.  All  civilized  nations  therefore 
adopted  very  early  the  use  of  money,  for  we  find  Abra- 
ham giving  "  four  hundred  shekels  of  silver,  current 
"  money  with  the  merchants,"  for  the  field  of  Macpelah  (t/), 
though  the  practice  of  exchange  still  subsists  among 
several  of  the  savage  nations.  But  with  regard  to  the 
law  of  sales  and  exchanges  there  is  no  difference.  We 
shall  therefore  treat  of  them  both  under  the  denomination 
of  sales  only.]] 

A  contract  for  sale  implies  a  bargain,  or  mutual  under- 
standing between  the  parties  as  to  terms,  and  the  law 
as  to  the  transmutation  of  property  under  such  contracts 
may  be  stated  generally,  as  follows :  Qf  the  vendor  says 
the  price  of  the  beast  is  4/.,  and  the  vendee  says  he  will 

(6)    9   Rep.  77  b;  Coles  v.  Tie-  (c)  Noy.  Max.  42. 

cothick,  9  Vci.  251  ;  Diore  v.  SuUon.  (d)  Gen.  ch.  xxiii.  v.  16. 

3  Meriv.  237. 
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[[give  41.,  the  bargain  is  struck,]]  and  if  the  goods  or  price 
be  thereon  delivered,  or  tendered  by  either  party,  con- 
formably to  the  bargain,  or  any  part  of  the  price  paid 
down  and  accepted  (if  it  be  but  a  penny),  or  any  portion 
of  the  goods  delivered  and  accepted  by  way  of  earnest  (*), 
the  property  in  the  goods  is  transmuted,  and  vested  im- 
mediately in  the  bargainee ;  so  that  in  the  event  of  their 
damage,  or  destruction,  he  must  stand  to  the  loss ;  but  if 
no  such  delivery,  payment,  or  tender  take  place,  the 
vendor  may,  notwithstanding  the  bargain,  dispose  of  the 
goods  as  he  pleases  (/).  This  supposes  (it  will  be  ob- 
served) the  case  of  a  sale  for  ready  money;  but  if  it  be  a 
sale  on  credit,  of  goods  to  be  delivered  forthwith,  the  pro- 
perty passes  to  the  vendee,  immediately  upon  the  striking 
of  the  bargain  (y). 

These  doctrines,  however,  with  respect  to  the  time  at 
which  the  property  vests,  refer  only  to  a  sale  of  specific 
goods ;  for  in  other  cases  no  property  passes  until  the  par- 
ticular goods  be  ascertained  by  delivery  (A).  They  also 
refer  to  the  case  where  the  goods  are  at  the  time  of  sale  in 
a  condition  to  be  immediately  delivered ;  for  while  any 
previous  act  remains  to  be  done  to  them  on  the  part  of  the 
vendor,  they  continue  always  at  his  risk  (i). 

There  is  a  distinction,  too,  between  the  vesting  of  the 

(«)  Earnest  is  called  in   the  civil  448. 
law  arrftd,  and  interpreted  rmptionit,  (J)  Sbep.  Touch.  224,225;   Dy. 

venditiuiiis     contracts     argumeutum ;  30  a;    Hob.  41  ;  \oy,  Mas.    c.  42  ; 

Inst.  3,  t.  24.     Antienlly,   among  all  I^angforl  v.  Tiler,  1  Salk.  113  ;  2  Bl. 

the    Northern    nations,    shaking     of  Com.  447 ;  Hind   v.    Wbitehouse,   7 

hands  was  held  necessary  to  bind  the  East,  571;  2  Kent,  Com.  388. 
bargain,  a  custom  which  we  still  re-  (g)  Hob.  41 ;  vide  Noy,  Max.  87. 

tain,  says  Blackstone,  in  many  verbal  c.  24 ;  Dy.  30, 76 ;  Sbep.  i'oucb.  222  ; 

contracU.      A   sale   thus    made   was  Clarke  v.  Spence,  4  Ad.  &  El.  469. 
called  handiate  (venditio  per  mutuam  (h)  Per  Holroyd,  J.,  Simmonds  v. 

maititum   compleiiimem),   Stiernh.   de  Swift,  5  Barn.  &  Cr.  864  ;  per  Parke, 

Jure  Goth.  1.  2,  c.  5,  till  in  process  J.,   Dixon  v.  Yates,  5  Barn.  &  Ad. 

of  time  the  same  word  was  used   to  340. 

signify  the  price  or  earnest,  which  was  (i)  Simmons  v.  Swift,  5  Barn.  & 

given  immediately  after  the  shaking  of  Cres.  857  ;  Tansly  v.  Turner,  2  Biog. 

hands,  or  instead  thereof;  2  Bl.  Com.  N.  C.  151. 
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property,  and  the  vesting  of  the  right  of  possession  (Z);  for 
even  in  the  case  of  a  sale  of  specific  and  finished  goods  (if 
for  ready  money),  the  vendee  cannot  take  the  goods  until 
he  tenders  the  whole  price  agreed  on.  [^But  if  he  tenders 
the  money  to  the  vendor,  and  he  refuses  it,  the  vendee 
may  seize  the  goods,  or  have  an  action  against  the  vendor 
for  detaining  them.]] 

All  that  has  been  said  besides,  with  respect  to  a  con- 
tract of  sale,  is  to  be  taken  as  subordinate  (where  the 
price  amounts  to  lOZ.)  to  the  provisions  of  the  statute  of 
frauds,  29  Car.  II.  c.  3 ;  by  the  17th  section  of  which,  it  is 
enacted,  that  no  contract  for  the  sale  of  any  goods,  wares, 
or  merchandizes,  for  the  price  of  10/.  sterling,  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  ac- 
cept part  of  the  goods,  and  actually  receive  the  same,  or 
shall  give  something  in  earnest  to  bind  the  bargain,  or  in 
part  of  payment,  or  unless  some  memorandum,  or  note  in 
writing,  of  the  same  bargain  be  made  and  signed  by  the 
parties  to  be  charged  with  such  contract,  or  their  agents 
thereunto  lawfully  authorized  (m).  In  addition  to  which, 
it  is  provided,  by  9  Geo.  IV.  c.  14  (called  Lord  Tenterden's 
Act),  s.  7,  that  the  said  enactments  shall  extend  to  all 
contracts  for  the  sale  of  goods  of  the  value  aforesaid,  not- 
withstanding the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not,  at  the  time  of  such  con- 
tract, be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendering  the  same  fit 
for  delivery  (n). 

If  the  vendor  of  goods  transmit  them  to  the  vendee, 
without  receiving  payment  of  the  price,  and  afterwards 
becomes  apprised  that  the  latter  is  bankrupt,  or  insolvent, 
the  law  allows  him  the  privilege  of  stoppage  in  transitu ; 

(I )  2  Kent,  Com.  387.  son,  1  Man.  &  Gran.  772. 

(m)  Vide  Stead  v.  Dawber,  10  Ad.  (n)  As  to  the  previous  stale  of  the 

&  El.  67 ;  Marshall  v.  J.ynn,  6  Mec.  law   on  this  subject,  vide  Garbutt  i'. 

U    W.   109;    Graham  t;.  Musson,  5  Watson,  5  Ham.  &  Aid.  613  ;  Groves 

Bing.  N.  C.  603 ;  Frickcr  v.  Tomlin-  v.  Buck,  3  Mau.  &  Sel.  179. 
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that  is,  it  entitles  him  while  the  goods  are  still  in  their 
transit,  and  not  yet  delivered  to  the  vendee,  to  reclaim 
them,  and  to  determine,  or  at  least  suspend  the  performance 
of,  the  contract  of  sale  (o).  Nor  will  this  right  be  prevented 
by  the  vendor's  having  consigned  the  goods  to  the  vendee, 
under  a  bill  of  lading  (p);  but  if  the  latter  indorse  the  bill 
of  lading  to  a  third  party,  fur  valuable  consideration,  who 
receives  it  without  notice  that  the  consignee  is  insolvent 
and  the  consignor  unpaid,  that  party's  claim,  as  assignee 
of  the  property  under  the  bill  of  lading,  is  paramount  to 
the  consignor's  right  to  stop  in  transitu  (q). 

Though,  in  general,  it  is  only  from  the  owner  of  goods 
that  any  property  in  them  can  be  derived,  yet  in  some 
cases  they  may  be  effectually  purchased  from  a  vendor, 
who  has  himself  no  title;  [for  it  is  expedient  that  the 
buyer,  by  taking  proper  precautions,  may  at  all  events  be 
secure  of  his  purchase,  otherwise  all  commerce  between 
man  and  man  would  soon  be  at  an  end.  And,  therefore, 
the  general  rule  of  law  is,  that  all  sales  and  contracts  of 
anything  vendible  in  fairs  or  markets  overt  (that  is,  open), 
shall  not  only  be  good  between  the  parties,  but  also  be 
binding  on  all  those  that  have  any  right  or  property 
therein.  And  for  this  purpose,  the  Mirror  (r)  informs  us 
were  tolls  established  in  markets,  viz.  to  testify  the 
making  of  contracts ;  for  every  private  contract  was  dis- 
countenanced by  law,  insomuch  that  our  Saxon  ancestors 
prohibited  the  sale  of  anything  above  the  value  of  20rf., 
unless  in  open  market,  and  directed  every  bargain  and 
sale  to  be  contracted  in  the  presence  of  credible  wit- 
nesses (s).  Market  overt,  in  the  country,  is  only  held  on 
the  special  days  provided  for  particular  towns,  by  charter 

(o)  Hodgson  V.  Ley.  7  T.  R.  440;  (q)  Lickbanrow  v.  Mason.  2  T.  R. 

Mills  V.  Bull,  2  B.  &  P.  457  ;  LiU  r.  63  ;  6  T.  R.  131  ;    1  H.  Bl.  357  ;  la 

Cowley,  7  Taunt.  169  ;  Ruck  v.  Hat-  the  matter  of  Westiinthus.  5  B.  &  Ad, 

field,   5B.  &   Aid.  632;  Edwards  i-.  817;  Jones i>.  Jones,  8  Mee.&  W.431. 

Brewer,  2  M.  &  W.  379 ;  Jackson  v.  (r)  Cap.  6,  s.  8. 

Nichol,  5  Bing.  N.  C.  508.  (»)  LI.  Ethel.   10,  12  ;  LI.  Eadg. 

(p)  Vide  sup.  p.  104.  Wilk.  80. 
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[[or  prescription,  but  in  London  everyday,  except  Sunday, 
is  market  day  (t).  The  market  place,  or  spot  of  ground 
set  apart  by  custom  for  the  sale  of  particular  goods,  is 
also  in  the  country  the  only  market  overt  (m);  but  in. 
London,  every  shop  in  which  goods  are  exposed  publicly 
to  sale  is  market  overt,  for  such  things  only  as  the  owner 
professes  to  trade  in  (x).  But  if  my  goods  are  stolen]] 
or  wrongfully  taken  (y)  [[from  me,  and  sold  out  of  market 
overt,  my  property  is  not  altered,  and  I  may  take  them 
wherever  I  find  them.^  And  by  the  Pawnbrokers'  Act, 
39  &  40  Geo.  IK.  c.  99,  it  is  enacted,  that  any  person 
suspecting  his  goods  to  have  been  unlawfully  pawned, 
and  satisfying  a  justice  of  the  peace  that  there  is  pro- 
bable ground  for  that  suspicion,  may  obtain  a  warrant  for 
searching  the  house  of  the  person  supposed  to  have  taken 
them  in  pawn,  and  if  on  such  search,  they  shall  be  found, 
and  the  property  of  the  claimant  proved,  he  shall  be  en- 
titled to  have  them  restored. 

The  common  law  has  also  provided,  with  respect  to  every 
sale  in  market  overt,  that  Qf  the  goods  be  the  property 
of  the  king,  such  sale  (though  regular  in  all  other  re- 
spects) will  in  no  case  bind  him,  though  it  binds  infants, 
iemes  covert,  idiots,  or  lunatics,  and  men  beyond  seas,  or 
in  prison  ;^  and  by  the  Larceny  Act,  7  &  8  Geo.  IV.  c.  29, 
if  goods  be  stolen  from  a  common  person,  or  obtained  by 
him  on  false  pretence,  and  he  prosecutes  the  guilty  party 
to  conviction,  he  will  be  entitled  to  an  order  for  restitution  ; 
and  this  notwithstanding  any  intervening  sale  in  market 
overt  (z).  It  is  also  [[expressly  provided  by  statute  1  Jac.  I. 
c.  21,  that  the  sale  of  any  goods  wrongfully  taken  to  any 

(()  Taylor  i;.  Chambers,  Cro.  Jac.  fore  this  act,  the  owner  was  entitled  to 

68.  restitution,    after    conviction,   in    the 

(m)  Godb.  131.  case  of  a  felotdous   taking,   notwith- 

(f)  5  Rep.  83;  12  Mod.  521.  standing  a   sale  in    market  overt;  2 

(y)  Peer  v.  Humphrey,  2  Ad.  &  Inst.  714;  1  Hale,  P.  C.  543;  vide 

El.  495.  Horwood  v.  Smith,  2  T.  R.  750  ;  Fea- 

(t)  Such  appears  to  be  the  effect  of  thcrstonhaugh  v.  Johnston,  8  Tauut. 

7  &  8  Geo.  4,  c.  29,  a.  57.    Even  be-  239. 
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[[pawnbroker  in  London,  or  within  two  miles  thereof,  shall 
not  alter  the  property ;  for  this  being  usually  a  clandestine 
trade  is  therefore  made  an  exception  to  the  general  rule.]] 
QSo  likewise  if  the  buyer  knoweth  the  property  not  to  be 
in  the  seller,  or  there  be  any  other  fraud  in  the  transaction  ; 
if  he  knoweth  the  seller  to  be  an  infant,  or]]  under  other 
disability  ;  Qif  the  sale  be  not  originally  and  wholly  made 
in  the  fair  or  market,  or  not  at  the  usual  hours,  the  owner's 
property  is  not  bound  thereby  («).  If  a  man  buys  his  own 
goods  in  a  fair  or  market,  a  contract  of  sale  shall  not  bind 
him,  so  that  he  shall  render  the  price,  unless  the  property 
had  been  previously  altered  by  a  former  sale  (b).  And 
notwithstanding  any  number  of  intervening  sales,  if  the 
original  vendor,  who  sold  without  having  the  property, 
comes  again  into  possession  of  the  goods,  the  original 
owner  may  take  them  when  found  in  his  hands  who  was 
guilty  of  the  first  breach  of  justice  (c).  By  which  wise 
regulations,  the  common  law  has  secured  the  right  of  the 
proprietor  in  personal  chattels  from  being  divested,  so  far 
as  was  consistent  with  that  other  necessary  policy,  that 
bond  Jide  purchasers  in  a  fair,  open  and  regular  manner, 
should  not  be  afterwards  put  to  ditHculties  by  reason  of 
the  previous  knavery  of  the  seller. 

But  there  is  one  species  of  personal  chattels  in  which 
the  property  is  not  easily  altered  by  sale,  without  the  ex- 
press consent  of  the  owner ;  and  those  are  horses  (</).  For 
a  purchaser  gains  no  property  in  a  horse  that  has  been 
stolen,  unless  it  be  bought  in  a  fair  or  market  overt,  ac- 
cording to  the  directions  of  the  statutes  2  P.  &  M.  c.  7, 
and  31  Eliz.  c.  12  ;  by  which  it  is  enacted,  that  the  horses 
should  be  openly  exposed  in  the  time  of  such  fair  or  market 
for  one  whole  hour  together,  between  ten  in  the  morning 
and  sunset,  in  the  public  place  used  for  such  sales,  and  not 
in   any  private  yard  or  stable,  and  afterwards  brought  by 

(o)  2  Inst.  713.  714.  (e)  2  Inst.  713. 

(6)  Perk.  s.  93.  \d)  Ibid. 
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[[both  the  vendor  and  vendee  to  the  bookkeeper  of  such 
fair  or  market ;  that  toll  be  paid  if  any  be  due,  and  if  not, 
one  penny  to  the  bookkeeper,  who  shall  enter  down  the 
price,  colour  and  marks  of  such  horse,  with  the  name,  ad- 
ditions and  abode  of  such  vendee  and  vendor,  the  latter 
being  properly  attested.  Nor  shall  such  sale  take  away 
the  property  of  the  owner,  if  within  six  months  after  the 
horse  is  stolen  he  puts  in  his  claim  before  some  magistrate 
where  the  horse  shall  be  found,  and  within  forty  days  more 
prove  such  his  property,  by  the  oath  of  two  witnesses,  and 
tenders  to  the  person  in  possession  such  price  as  he  bona 
fide  paid  for  him  in  market  overt.  But  in  case  any  of 
the  points  before  mentioned  be  not  observed,  such  sale  is 
utterly  void,  and  the  owner  shall  not  lose  his  property ; 
but  at  any  distance  of  time  may  seize  or  bring  an  action 
for  his  horse,  wherever  he  happens  to  find  him. 

By  the  civil  law  (e),  an  implied  warranty  was  annexed 
to  every  sale,  in  respect  to  the  title  of  the  vendor ;  and  so 
too,  in  our  law,  a  purchaser  of  goods  and  chattels  may 
have  a  satisfaction  from  the  seller,  if  he  sells  them  as  his 
own,  and  the  title  prove  deficient,  without  any  express 
warranty  for  that  purpose  (/).  But  with  regard  to  the 
goodness  of  the  wares  so  purchased,  the  vendor  is  not 
bound  to  answer,  unless  he  expressly  warrants  them  to  be 
sound  and  good  {g) ;  or  unless  he  knew  them  to  be  other- 
wise, and  hath  used  any  art  to  disguise  them  (/OO  For  in 
this  matter,  the  maxim  of  the  law  is  generally  caum^  emptor ; 
and  the  application  of  this  maxim  is  not  affected  by  the 

(e)  Ff.  21,  2,  1.  vide  CliiUy  on  Contracts,  447,  where 


(/)  Crosse  V.  Gardner,  Carl  h.  90 
Medina  v.  Stoughten,  Salk.  210  ;  Ld 
Raym.  593  ;  per  Duller,  3  T.  R.  57 
2  Kent,  Com.  374  ;  2  IJl.  Com.  451 
cites  Cro.  Jac.  474  ;  1  Roll.  Ab.  90 


Springwell  v,  Allen,  Aleyn,  91;  2 
East,  448,  (n.);  Co.Litt.  101b;  and 
Noy,  Max.  c.  42,  are  cited  contra. 

{g)   F.  N.   B.  94;  Chandeler  v. 
Lopus.Cro.  Jac.  4;  Parkinson  u.  Lee, 


3  IJl.  Com.  166.     The  doctrine,  how-       2  East,  314  ;  La  Neuville  v.  Noursc, 

ever,  of  Blackstone,  as  given  in  the       3  Camp.  351. 

text,  is  questioned  in  a  woik  of  ability,  (/«)  2  Roll.  Rep.  5. 
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circumstance  that  the  price  was  such  as  is  usually  given 
for  a  sound  commodity  (i).  Yet  upon  a  contract  for  the 
purchase  of  goods,  of  any  particular  denomination,  where 
the  purchaser  has  no  opportunity  of  inspecting  thera  b^ 
fore  they  are  delivered,  there  is  an  implied  warranty  on 
the  part  of  the  seller,  that  they  shall  be  of  a  quality  sale- 
able in  the  market,  under  the  denomination  in  question  (k) ; 
and  whether  there  is  an  opportunity  of  inspection  by  the 
buyer  or  not,  the  seller  of  an  ordinary  commodity,  manu- 
factured in  the  particular  instance  by  himself,  and  bought 
for  a  known  and  ordinary  purpose,  impliedly  warrants  (as 
it  should  seem)  that  it  has  no  latent  defect  to  make  it  unfit 
for  that  purpose  (/).  As  to  an  express  warranty,  it  is  to  be 
observed,  that  it  may  relate  not  only  to  the  title  or  good- 
ness of  the  article,  but  to  its  quality  in  any  other  particular ; 
and  the  use  of  the  word  warrant  is  not  in  any  case  essen- 
tial ;  for  a  mere  representation  may  amount  to  a  warranty ; 
and  it  will  be  a  question  for  a  jury  whether,  under  the  cir- 
cumstances, it  was  so  understood  by  the  parties,  or  whe- 
ther, on  the  other  hand,  it  was  a  mere  commendation  by 
the  seller,  of  his  own  wares  (w). 

In  mercantile  transactions,  the  sale  of  goods  is  fre- 
quently eft'ected  hy  factors  or  by  brokers,  both  being  of  the 
character  of  agents,  remunerated  by  a  commission,  though 
otherwise  differing  considerably  in  their  capacities  ;  factors 
being  entrusted  with  the  possession  of  the  goods,  and 
authorized  to  sell  them  in  their  own  names,  as  the  apparent 
owners  ;  brokers  having  no  possession  or  apparent  owner- 
ship, and  acting  ostensibly  as  agents  between  two  con- 
tracting parties  (n) ;  and  these  last  are  by  6  Anne,  c.  16, 
required,  in  the  city  of  London,  to  be  licensed  by  the  mayor 
and  aldermen,  before  they  can  lawfully  carry  on  busi- 

(i)Neuvillet).Nouree,3Camp.351.  473  ;  Vernon  v.  Keyes,  12  East,  632; 

{h)  Gardiner   v.   Gray,   4   Camp.  4  TauQt.  488  ;  Budd  v.  Fairmaner,  8 

144.  Bing.  52  ;  Freeman  v.  Baker,  5  Ad. 

(/)  Jones  V.  Bright,  5  Bing.  533  ;  &  El.  797. 
Chanter  v.  Hopkins,  4  M.  &  W.  399.  («)   Baring  i;.  Conie,  2  Bam.  ic 

(«)  Power  i*.  Barbara,  4  Ad.  &  EI.  Aid.  137. 
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ness(o).  Neither  one  nor  the  other  description  of  agents 
are,  generally  speaking,  answerable  for  the  due  payment 
of  the  price,  by  the  party  to  whom  they  sell;  but  a  factor 
frequently  makes  sales  on  what  is  called  a  del  credere 
commission,  in  which  case  he  undertakes  to  be  responsible 
for  the  payments,  receiving  on  that  ground  a  higher  rate 
of  remuneration  from  his  employer  (p). 

At  common  law,  if  such  factor  or  broker,  or  any  agent 
entrusted  with  goods,  disposed  of  them  to  a  stranger,  in 
a  way  not  warranted  by  the  nature  of  his  authority  (as 
even  if  he  pledged  them  when  authorized  only  to  sell(^)), 
the  title  so  derived  from  him  would  be  ineffectual  against 
his  employer;  but  for  the  protection  of  strangers,  who 
deal  with  persons  having  the  possession  of  goods,  or  the 
written  indicia  of  property  in  them,  and  the  extent  of 
whose  authority  they  have  no  means  of  ascertaining,  it  is 
now  provided  by  4  Geo.  IV.  c.  83 ;  6  Geo.  IV.  c.  94  (r), 
and  b  k,  Q  Vict.  c.  39,  that  any  person  entrusted,  for  the 
purpose  of  consignment  or  sale,  with  any  goods,  and  who 
shall  have  shipped  them  in  his  own  name,  and  any  person 
in  whose  name  goods  shall  be  shipped  by  any  other  per- 
son, shall  be  deemed  the  true  owner,  so  far  as  the  con- 
signee's security  for  his  advances  thereon  is  concerned, 
provided  the  consignee  has  no  notice  at  the  time  of  the 
advances,  that  the  ostensible  shipper  is  not  the  actual 
owner.  Also,  that  any  person  entrusted  with  and  in  pos- 
session of  any  bill  of  lading,  India  warrant,  dock  warrant, 
warehouse-keeper's  certificate,  wharfinger's  certificate,  or 
warrant  or  order  for  the  delivery  of  goods,  shall  be  deemed 
the  true  owner  of  the  goods  mentioned  in  the  document, 
so  as  to  give  validity  to  any  contract  for  the  sale  of  the 
goods,   provided   the  purchaser  had   no   notice  that  the 

(o)  Cope  V.  Rowland,  2  Mee  &  W.  (j)  For  decisions  on  this  staiufe, 

149.  vide  Flettlicr  v.  Healli,  7  IJ.  &  C.  61 7  ; 

(;»)  Grove  v.  Dubois,  1  T.  11.  112.  Kvans  v.  Trueman,  2  B.  &  Adol.  886 ; 

(9)  Paterson  v.  Tash,  2  Sir.  1178  ;  Taylor  v.  Kymcr,  3  li.  &  Adol.  320  j 

Daubigny  v.  Duval,  6  T.  R.  604  ;  Robertson  r.  Kensington,  6  M.  6c  Ry. 

Martini  v.  Coles,  1  Mau.  &  Sel.  146.  381. 
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seller  was  not  the  true  owner.  And  that  where  an  agent 
is  entrusted  with  or  is  consignee  of  goods,  any  person, 
though  aware  of  his  being  an  agent  only,  may  contract 
with  him  for  the  purchase  of  such  goods,  and  pay  him  for 
the  same,  and  such  contract  and  payment  shall  be  binding 
on  the  owner,  provided  they  be  made  in  the  usual  course 
of  business,  and  the  purchaser  had  no  notice  at  the  time 
that  the  agent  so  contracting  was  not  authorized  to  sell 
the  goods  or  receive  the  money.  And  lastly,  that  any 
agent  entrusted  with  the  possession  of  goods,  or  of  such 
documents  of  title  as  aforesaid,  or  any  other  document 
used  in  the  ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods,  shall  be  deemed  tlie  owner 
of  the  goods  and  document,  so  as  to  give  validity  to  any 
contract  bona  fide  made  with  such  agent,  for  pledge  of  the 
goods  or  documents,  by  way  of  security  for  advances ; 
and  this  even  though  the  pledgee  have  notice  that  he  is 
only  an  agent,  provided  only  the  pledgee  has  no  notice 
that  he  is  without  authority  to  make  the  contract,  or  is 
acting  mala  fide  as  against  the  owners  of  the  goods. 

II.    The  contract  of  bailment. 

Bailment,  from  the  French  bailler,  to  deliver,  is  a  de- 
livery of  goods  for  some  particular  purpose,  or  on  mere 
deposit,  upon  a  contract  express  or  implied,  that,  after  the 
j)urpose  has  been  performed,  they  shall  be  re-dehvered  to 
the  bailor,  or  otherwise  dealt  with  according  to  his  direc- 
tions, or  (as  the  case  may  be)  kept  till  he  reclaims  them(«) : 
a  transaction  obviously  distinguishable  from  sale,  where 
the  object  is  to  transfer  the  property,  as  well  as  the  pos- 
session, to  the  party  to  whom  the  delivery  is  made.  [|As 
if  cloth  be  delivered,  or,  in  our  own  legal  language,  bailed 

(i)  BlackstoDe  defioes  bailment  as  to  the  duty  of  re-delivery,  or  dtlivery 

"  a  delivery  of  goods  in  trust,  upon  a  over  according  to  the  directions  of  the 

"  contract  expressed  or  implied,  that  bailor,  which  seems  to  be  always  ia- 

"  the  trust  shall  be  faithfully  executed  volved  in  the  idea  of  a  bailmeat.     Se« 

"  on  the  part  of  the  bailee;"    2  Bl.  Jones  on  Bailm.  1. 
Com.  451.      But  this  does  not  point 

VOL.  II.  .K 
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[[to  a  tailor  to  make  a  suit  of  clothes,  he  has  it  upon  an 
implied  contract  to  render  it  again  when  made.  If  money 
or  goods  be  delivered  to  a  common  carrier,  to  convey  from 
Oxford  to  London,  he  is  under  a  contract  in  law  to  carry 
them  to  the  person  appointed  (s).  If  a  horse  or  other 
goods  be  delivered  to  an  innkeeper  or  his  servants,  he  is 
bound  to  keep  them  safely,  and  restore  them  when  his 
guest  leaves  the  house  (t).  If  a  man  takes  in  a  horse  or 
other  cattle  to  graze  and  depasture  in  his  grounds,  which 
the  law  calls  agistment,  he  takes  them  upon  an  implied 
contract  to  return  them,  on  demand,  to  the  owner  (u).  If 
a  pawnbroker  receives  plate  or  jewels  as  a  pledge  or  secu- 
rity for  the  repayment  of  money  lent  thereon,  at  a  day 
certain,  he  has  them  upon  a  contract  or  condition  to  re- 
store them  if  the  pledger  performs  his  part  by  redeeming 
them  in  due  time  (ar),]]  or  even  if  he  is  ready  to  redeem 
them  while  the  article  still  remains  in  the  hands  of  the 
pawnbroker  unsold  (?/);  for  the  due  execution  of  which 
contract  many  useful  regulations  are  made  by  statute  39 
&  40  Geo.  III.  c.  99.  [[If  a  friend  delivers  any  thing  to 
his  friend  to  keep  for  him,  the  receiver  is  bound  to  restore 
it  on  demand.]]  If  a  chattel  is  lent,  the  borrower  is  bound 
to  return  it  when  the  period  of  the  loan  is  expired ;  if  let 
out  on  hire  for  a  stipulated  time,  or  for  a  particular  service, 
the  hirer  is  under  obligation  to  restore  it  when  the  time  is 
run  out,  or  the  service  is  performed. 

Bailments,  as  to  their  species,  are  subject  to  these,  and 
to  other  varieties  (z);  and  there  is  also  a  difference  as  to  the 


(s)  12  Mod.  482.  classes   the  different  bailments.     It 

(()  Cross  V.  Andrews, Cro.Eliz. 622.  has  been  done  with  great  precision  by 

(n)    Cro.    Car.    271;    Corbett    t>.  Sii  W.  Jones,  in  his  celebrated  work 

Packington,  6  Barn.  &c  Cres.  268.  on  that  subject,  where  he  recognizes 

(i)  RalclifTv.  Davies,Cro.Jac.245.  five  sorts,  viz.  1.  l)c)wsitum  ;  2.  M(/»t- 

(y)  Walter  v,  Smitli,  5   Barn,   ic  datum  ;  3.  Cimimndatiim  ;  4.   Pif^nori 

Aid.  439.  aeceptnm  ;  5.  Locatum.   But  this  divi- 

(t)  In  the  present  work  the  exam-  sion   does   not    entirely  accommodate 

pie  of  Blackstono  is  followed,  in  dc>  itself  to  the  diMtinctions  which  practi- 

clioiDg  any  attempt  to  distinguish  into  cally  exist  with  respect  to  bailments, 
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degree  of  responsibility  to  which  bailees  under  different  cir- 
cumstances are  subject.  On  this  matter  the  early  authorities 
were  in  some  measure  at  variance,  but  it  is  now  distinctly 
held  to  depend  upon  the  general  rules  which  follow  ; — first, 
that  upon  a  bailment  for  the  mutual  benefit  of  bailor  and 
bailee,  the  latter  is  liable  for  negligence  ;  viz.  for  the  omis- 
sion of  that  degree  of  care  which  a  man  of  common  pru- 
dence takes  of  his  own  concerns ;  secondly,  that  upon  a 
bailment  from  which  the  bailee  derives  no  benefit, nothing 
short  o{ gross  negligence  will  make  him  responsible;  thirdly, 
that  upon  a  bailment  for  his  own  exclusive  benefit,  he  will, 
on  the  other  hand,  be  chargeable  even  for  slight  negli- 
gence ;  and  lastly,  that  he  is  liable,  in  none  of  these  cases, 
for  a  robbery  or  other  casualty  in  no  degree  attributable  to 
his  own  fault  (a).  These  rules,  however,  are  subject  to 
exception  in  the  case  of  some  particular  kinds  of  bailees 
(as  we  shall  have  occasion  presently  to  explain);  and  they 
are  in  every  case  liable  to  be  controlled  by  the  express 
contract  of  the  parties. 

It  is  moreover  a  doctrine  universally  applicable  to  bail- 
ment, that  [[there  is  a  special  qualified  property  {jb)  trans- 
ferred from  the  bailor  to  the   bailee,  together  with  the 

ia  the  busineatt  of  life.  Locatum,  for  called  by  Sir  W.  Jones  ordinmry  %tg' 
example,  comprises  under  the  same  Ittt ;  iihI  he  defines  the  diflTerent  de< 
general  head,  the  very  dissimilar  cases  gT«es  of  Degligence  thus :  "  Ordimary 
of  taking  a  chattel  on  hire,  taking  it  "  neglect  is  the  omission  of  that  care 
to  perform  work  upon  it,  and  taking  it  "  which  every  man  of  common  pru- 
to  convey  as  a  caitier.  "  dence,  and  capible  of  governing  a 
(tt)  Coggs  V.  Bernard,  Ld.  Raym.  ''  family,  takes  of  his  own  concerns; 
909  ;  Kettle  I'.Bromsell,  Willes,  121 ;  '' grou  neglect  is  the  want  of  that 
Shiells  V.  Blackbutne,  H.  Bl.  162  ;  "  care  which  every  man  of  common 
Dean  v.  Keate,  3  Camp.  4  ;  Dartnall  "  sense,  how  inattentive  soever,  takes 
V.  Howard,  4  Barn.  &  Cres.  345;  "of  his  own  property;  dight  neglect 
Doorman  V.Jenkins,  2  Ad.  &  £1.256  ;  "is  the  omission  of  that  diligence 
Cairns  v.  Robins,  8  Mee.  &  \V.  258  ;  "  which  very  circumspect  and  thought- 
Jones  on  Bailments,  118,119;  Smith's  "  ful  persons  use  in  securing  their  own 
Leading  Cases,  82.  That  which  we  "goods  and  chattels." — Jones  on 
have  described  in  the  text  simply  as  Bailm.  118,  119. 
negligence,  which  is  conceived  to  be  (6)  Vide  sup.  p.  73. 
the  term  roost  usuaUy  applied  to  it,  is 

k2 
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[[possession.  It  is  not  an  absolute  property,  because  of  his 
contract  for  restitution  ;  the  bailor  having  still  left  him 
the  right  to  a  chose  in  action,  grounded  upon  such  con- 
tract. And  on  account  of  this  qualified  property  of  the 
bailee,  he  may,  as  well  as  the  bailor,  maintain  an  action 
against  such  as  injure  or  take  away  the  chattels.  The 
tailor,  the  carrier,  the  innkeeper,  the  agisting  farmer,  the 
pawnbroker,  and  the  general  bailee,^  the  borrower  and  the 
hirer  [[may  all  of  them  vindicate  in  their  own  right,  this 
their  possessory  interest,  against  any  stranger  or  third 
person  (c).]]  For  the  bailee  being  responsible  to  the  bailor, 
if  the  goods  are  lost  or  damaged  by  his  negligence,  or  if  he 
do  not  deliver  up  the  chattel  on  lawful  demand,  it  is  there- 
fore reasonable  that  he  should  have  a  right  of  action 
against  all  other  persons  who  may  have  taken  them  away 
[[or  injured  them,  that  he  may  always  be  ready  to  answer 
the  call  of  the  bailor.]] 

Bailees  have  also  in  certain  instances  that  right  which 
is  technically  called  a  lieii,  in  respect  of  the  goods  com- 
mitted to  their  charge.  A  lien  is  the  right  of  retaining 
the  possession  of  a  chattel  from  the  owner,  until  a  certain 
claim  upon  it  be  satisfied ;  and  the  rule  of  law  is,  that 
every  person  to  whom  a  chattel  has  been  delivered  for  the 
purpose  of  bestowing  his  labour  upon  it,  has  a  lien  upon 
such  chattel,  and  may  withhold  it  from  the  owner  (in  the 
absence  at  least  of  any  special  agreement  to  the  contrary) 
until  the  price  of  that  labour  is  paid.  Thus,  in  the  first  of 
the  examples  above  given,  the  tailor  is  not  bound  to  deli- 
ver up  the  clothes  which  he  has  made,  except  upon  receiv- 
ing the  amount  of  what  is  justly  due  for  the  making  (d). 
Besides  this,  which  is  called  a  particular  lien,  there  is  also 
a  general  lien ;  which  is  the  right  to  detain  the  chattel 
until  payment  be  made  not  only  for  the  particular  article, 
but  of  any  balance  that  may  be  due  on  general  account, 
in  the  same  line  of  business.      And  these  general   liens 

(c)  13  Rep.  69.  (d)  Chapman  v.  Allen,  Cro.  Car.  272. 
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being  against  the  ordinary  rule  of  law,  depend  entirely 
upon  contract,  either  express,  or  implied  from  the  8f>ecial 
usage  of  the  particular  trade,  or  the  previous  course  of 
dealing  between  the  parties  (e).  But  usage  has  fully 
established  them  in  the  case  of  attornies,  factors,  ware- 
housemen, and  others  Cy"),  who  have  consequently  an  in- 
disputable lien  for  the  amount  of  the  general  balance 
due  to  them  in  these  capacities.  And  by  G  Geo.  IV.  c. 
94  (^),  the  consignees  of  goods  have  a  lien  thereon  for 
any  advances  made  to  or  for  the  use  of  the  {lersons  in 
whose  names  the  same  shall  have  been  shipped,  whether 
the  latter  be  the  true  owners  of  the  goods  or  not,  pro- 
vided the  consignees  had  no  notice  when  the  advance  was 
made,  that  they  were  not  the  true  owners. 

Before  we  quit  the  subject  of  bailment,  we  roust  advert 
to  two  kind  of  bailees,  distinguished  from  others,  as  sub- 
ject, by  the  custom  of  the  realm,  to  a  higher  degree  of 
responsibility  than  that  which  attaches  to  bailees  in  ge- 
neral, according  to  the  rule  before  laid  down.  And  first 
...  * 

a  common  innkeeper  (which  includes  the  keeper  of  every 

tavern  or  cofieehouse  in  which  lodging  is  provided  (A) )  is 
responsible  for  the  goods  and  chattels  brought  by  any  tra- 
veller to  this  inn,  in  the  capacity  of  guest  there,  in  every 
case  where  they  are  lost,  damaged,  stolen,  or  taken  by 
robbery,  with  the  exception  only  of  certain  instances  in 
which  it  would  be  obviously  unjust  to  apply  that  general 
rule  ;  as  where  they  are  stolen  by  the  traveller's  own  ser- 
vant, or  companion,  or  from  his  own  person,  or  fi"om  a 

(<)  As   to    lien,    vide    Green   v.  280  ;  Weldoo  t.  Gould.  3  Esp.  268  ; 

Farmer,  4  Burr.  2222  ;  R.  v.  Sankey,  Benuett  v.  Johnsoo.  2  Chit.  R.  455 ; 

5  Ad.  Sc  El.  423 ;   Reeves  r.  Capper,  Cumpstoa  v.  Haigb.  2   Bing.  N.  C. 

5   Bing.   N.    C.  136;    Ferguson    v.  449;  Leuckhart  v.    Cooper,  1  .Scott, 

Norman,  ibid.  76  ;  Pinnock  i'.  Hani-  481 ;  Jackson  i.  Cummins,  5  &Jee.  &c 

SOD,  3   Mee.  &   W.  532  ;    Scarfe  t'.  \V.  342  ;  Brandio  v.  BarneU,  1  Man. 

Wofgan,  4  Mee.  &  W.  270  ;  Legg  v.  &  Gran.  936  . 
Evans,  6  Mee.  &  W.  36  ;  Brandao  v.  (g)  S.  1.  7. 

Barnett,  I  Man.  &  Gran.  936.  (h)  Thompson  v.  Lacy.3  B.&  Aid. 

(/  )  Hollis  V.  Claridge,  4  Taunt.  283  ;  Jones  v.  Osborn.  2  Chit.  Rep. 

807  ;    Cowell    v.  Simpson,   16  Ves.  484  ;  Doe  i.  Laming,  4  Camp.  77. 
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room  which  he  occupied  otherwise  than  as  a  mere  guest, 
or  entirely  through  his  own  gross  negligence  (i) ;  the  ob- 
ject of  the  rule  being  to  protect  travellers  from  the  danger 
of  loss,  to  which  they  would  otherwise  be  subject  in  com- 
mitting their  goods  to  the  charge  of  a  "person  with  whom 
they  have  had  no  previous  dealing,  and  with  whose  cha- 
racter they  are  presumably  unacquainted.  Another  pecu- 
liarity, attached  by  the  policy  of  the  law  to  innkeepers,  is, 
that  they  have  no  option  as  to  the  customer  with  whom 
they  deal,  but  are  legally  bound  to  receive  and  entertain 
every  traveller  who  presents  himself,  and  is  ready  to  pay 
his  expenses,  provided  there  be  sufficient  room  for  the 
purpose,  and  no  impropriety  of  conduct  in  the  traveller 
himself  (A).  Nor  is  an  innkeeper  entitled,  after  charges 
have  been  incurred,  to  detain  the  person  of  his  guest,  for 
the  payment  of  them,  though  he  has  by  law,  a  particular 
lien  on  his  goods,  the  clothes  in  actual  wear  excepted  (Z). 

Upon  the  same  principle  a  common  carrier  for  hire,  by 
land  or  by  water,  is  answerable  by  the  custom  of  the 
realm,  for  every  loss  or  injury  to  the  goods  conveyed, 
unless  occasioned  by  the  act  of  God,  or  the  king's  ene- 
mies (m)  ;  and  on  the  other  hand  is  bound  to  receive 
and  convey  the  goods  of  every  applicant,  who  is  ready 
to  pay  the  price  of  carriage,  provided  he  has  room  for 
them  (w),  though  his  liability  for  loss  is  subject  (like  that 
of  the  innkeeper)  to  exception  in  the  case  of  any  gross 
negligence  on  the  part  of  the  owner  of  the  goods  (o), 
and  is  also  capable  of  being  varied  by  a  special  contract 


(i)  Calye's  case,  8  Rep.  32 ;  Ben-  Ld.  Raym.  918;  |Macklin  v.  Water- 

nettv.  Mellor,  5  T.  R.  273;  Rich-  house,   5  Bing.  212;    Richmond  .«. 

inond  V.  Smith,  8  B.  &  C.  11.  Smith,  ubi  sup. 

(fc)  Rex  V.  Ivens,  7  Car.   &    P.  (n)  Batsonu.  Donovan,  4  B.&  Aid. 

218;  Fell  r.  Knight,  &   Mee.  &  W.  22;  Riley  v.  Home,   5  Bing.  217; 

269.  Pickford  v.  Grand  Junction  Railway, 

(0  Sunbolfu.  Alford,  3  Mee.  &  W.  9  Dowl.  769. 

248  ;  Proctor  v.  Nicholson,  7  Car.  &  (<,)  Robinson  v.  Dunmore,  2  Bos. 

P.  67.  &PuI.  419. 

(m)  Co.  Lilt.  89  ;  Coggs  v.  Bernard, 
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(if  any  should  happen  to  be  made)  relative  to  the  terms 
on  which  goods  are  to  be  carried  on  any  particular  occa- 
sion.    Accordingly  it  was  competent  to  him  at  common 
law,  by  a  public  notice  of  the  terms  on  which  he  deals 
(as  by  a  notice  that  he  will  not  be  liable  for  goods  be- 
yond a  certain  value,  unless  booked  as  such,  and  paid  for 
at  a  higher  rate),  to  limit  the  measure  of  his  responsi- 
bility ;  for  upon  proof  (direct   or    presumptive  (j>)  )  that 
such  notice  came  to  the  knowledge  of  the  customer,  before 
the  goods  were  sent,  the  law  would  suppose  a  special  con- 
tract between  the  parties,  conformable  to  the  terms  of  the 
notice,  though  it  still  held  the  carrier  responsible  for  negli- 
gence or  wilful  misconduct  (9).     And  such  is  still  the  state 
of  the  law,   with  respect  to  carriers  for  hire  by  water. 
But  as  to  those  by  land,  it  is  now  provided  by  1 1  Geo. 
IV.  &  1  Will.  IV.  c.  68,  that  no  public  notice  shall  limit 
or  in  any  wise  affect  their  liability  at  common  law,  for 
any  goods  in  respect  whereof  they  may  not  be  entitled 
to  the  benetit  of  that  act  (r).    On  the  other  hand,  however, 
the  same  statute  (reciting  that  by  reason  of  the  practice  of 
sending  money,  bills,  notes,  jewellery,  and  other  articles  of 
great  value,  in  a  small  compass,  the  responsibility  of  carriers 
by  land,  for  hire,  had  been  greatly  increased  )enacts  for  their 
benefit,  that  no  such  carrier  shall  be  liable  for  loss  or  injury 
to  certain  enumerated  articles,  of  the  general  description 
mentioned  in  the  recital  («),  when  the  aggregate  value  shall 
exceed  10/.,  unless  at  the  time  of  delivery  to  the  carrier 
the  value  and  nature  shall  have  been  declared,  and  such 
increased  charge  paid  thereon,  as  by  a  legible  notice  affixed 
in  the  office,  shall  have  been  previously  advertised  to  the 
public ;  but  if  no  such  notice  shall  have  been  affixed,  or 
if  the  carrier  shall  refuse  (when  required)  to  give  a  receipt 
acknowledging  the  parcel  to  be  insured,  he  is  not  to  be 

(p)  Davis  V.  Willan,2Stark.Rep.  61;  Rilejr  v.  Horne.  5  Biog,  223; 

279  ;  Mayhew  v.  Eames,  3  Barn.  £c  Wyld  v.  Pickfofd,  8  Mee.  &  W.  461. 

Cres.  604.  (r)  S.  4. 

(q)  Nicholson  r.   Willan,    5  East,  (»)  Vide  Owen  v.  BurneU,  4  Tyr. 

507  ;  Gaineu  v.  Willan,  5  B.  &  Aid.  143. 
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entitled  to  the  benefit  of  the  act,  and  to  remain  Hable  as 
at  common  law  (t).  It  is  also  provided,  that  nothing  in 
the  act  contained  shall  affect  any  express  special  contract 
between  the  carrier  and  customer,  or  protect  the  carrier 
in  any  case,  from  loss  arising  from  the  felonious  acts  of 
any  servant  in  his  employ(«) ;  or  protect  any  such  servant 
from  liability  for  loss  occasioned  by  his  own  personal  neg- 
lect or  misconduct  (a:).  And  upon  the  construction  of  this 
statute,  it  has  been  besides  laid  down,  that  it  does  not  in 
any  case  shelter  the  carrier  from  liability  for  his  own  gross 
negligence  (y). 

In  the  particular  case  of  a  conveyance  by  sea,  it  is  to 
be  observed,  that  the  liability  of  the  ship-owner  (though 
he  is  in  point  of  law  a  common  carrier,  if  the  ship  be  or- 
dinarily hired  to  carry  goods  (z) ),  does  not  usually  rest  on 
the  common  law  rule,  but  on  the  special  contract  created 
between  the  parties  by  the  bill  of  lading  (a) ;  and  that  a  bill 
of  lading,  in  its  most  ordinary  form,  contains  an  exception, 
of  the  act  of  God,  and  the  Queen's  enemies,  fire,  and  all 
perils  of  the  seas  {b).  By  various  acts  of  parliament  (c) 
also,  ship-owners  are  exempted  from  liabiHty  for  losses 
arising  from  any  act  done  without  their  fault  or  privity, 
beyond  the  value  of  the  ship  and  freight,  and  are  moreover 
protected  from  those  which  occur  by  the  breaking  out  of 
a  fire  on  board  the  vessel. 

III.   The  contract  of  the  loan  of  money. 

This  diflfers  from  the  contract  of  bailment  (as  above  de- 
fined), inasmuch  as  the  money  which  forms  its  subject,  is 
not  to  be  re-delivered  to  the  lender,  or  disposed  of  accord- 
ing to  his  direction,  but  to  be  applied  to  the  use  of  the 

(t)  Ss.  1,  2,  3.  (a)  As  to  a  bill  of  lading,  vide  sup. 

(h)  Vide   Boyce  v.  Chapman,  2       p.  104. 

BiDg.  N.  C.  222.  (6)  Abbott  on  Shipping,   218,  3d 

(x)  Ss.  6,  8.  edit.     As  to  the  exception  of  the  act 

(i/)  Owen  V.  liurnctt,  ubi  sup.  of  God,  vide  Siordet  v.  Hall,  4  Bing. 

(»)  Mor»e  V.  Slue,  2  Lev.  69 ;  1       607. 

VenU  190;  Diilet.  Hall,  1  Wils.  281.  (c)  7  Geo.  2,c.  15  ;  26  Geo.  3,  c. 

282.  86  ;  53  Geo.  3,  c.  169. 
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borrower;  the  latter  yielding  afterwards  to  the  lender  an 
equivalent  sum  by  way  of  payment.  And  in  addition  to 
this  equivalent,  there  is  commonly  also  yielded  an  increase, 
by  way  of  compensation  for  the  use  of  the  sum  advanced, 
which  compensation  is  called  interest,  when  lawful  in  its 
amount,  and  usury,  when  not  so.  In  former  times,  indeed, 
many  good  and  learned  men,  being  enemies  to  interest  in 
general,  from  doubts  about  its  legality  inforo  conscientiiP, 
would  Qmake  no  distinction  between  that  and  usury,  hold- 
ing any  increase  of  money  to  be  indefensibly  usurious.  And 
this  they  grounded  as  well  on  the  prohibition  of  it  by  the 
law  of  Moses  among  the  Jews,  as  also  upon  what  is  said 
to  be  laid  down  by  Aristotle  (r/),  that  money  is  naturally 
barren,  and  to  make  it  breed  money  is  preposterous,  and 
a  perversion  of  the  end  of  its  institution,  which  was  only 
to  serve  the  purposes  of  exchange,  and  not  of  increase. 
Hence  the  school  divines  have  branded  the  practice  of 
taking  interest,  as  being  contrary  to  the  divine  law,  both 
natural  and  revealed ;  and  the  canon  law  has  proscribed 
the  taking  any,  the  least  increase  for  the  loan  of  money, 
as  a  mortal  sin  (e). 

But  in  answer  to  this,  it  hath  been  observed,  that  the 
Mosaical  precept  was  clearly  a  political,  and  not  a  moral 
precept.  It  only  prohibited  the  Jews  from  taking  usury 
from  their  brethren,  the  Jews ;  but  in  express  words  per- 
mitted them  to  take  it  of  a  stranger  (f) ;  which  proves  that 
the  taking  of  moderate  usury,  or  a  reward  for  the  use  (for 
so  the  word  signifies),  is  not  malum  in  se,  since  it  was 
allowed  where  any  but  an  Isi-aelite  was  concerned.  And 
as  to  the  reason  supposed  to  be  given  by  Aristotle,  and 
deduced  from  the  natural  barrenness  of  money,  the  same 
may  with  equal  force  be  alleged  of  houses,  which  never 
breed  houses,  and  twenty  other  things,  which  nobody 
doubts  it  is  lawful  to  make  profit  of  by  letting  them  to 
hire.     And  though  money  was  originally  used  only  for 

(d)  Polit.  1.1,   c.  10.    This  pas-  {e)  Decretal.  1.  5.  tit.  19. 

sage  hath  been  suspected  to  be  spu-  (J)  Deut.  xxiii.  20. 

rious. 
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[[the  purposes  of  exchange,  yet  the  laws  of  any  state  may 
be  well  justified  in  permitting  it  to  be  turned  to  the  pur- 
poses of  profit,  if  the  convenience  of  society  (the  great  end 
for  which  money  was  invented)  shall  require  it.     And  that 
the  allowance  of  moderate  interest  tends  greatly  to  the 
benefit  of  the  public,  especially  in  a  trading  country,  will 
appear  from  that  generally  acknowledged  principle,  that 
commerce  cannot  subsist  without   mutual  and  extensive 
credit.     Unless  money  therefore  can  be  borrowed,  trade 
cannot  be  carried  on  ;  and  if  no  premium  were  allowed 
for  the  hire  of  money,  few  persons  would  care  to  lend  it ; 
or   at   least   the   ease  of  borrowing  at  a  short  warning 
(which  is  the  life  of  commerce)  would  be  entirely  at  an 
end  {g).   Thus  in  the  dark  ages  of  monkish  superstition  and 
civil  tyranny,  when  interest  was  laid  under  a  total  inter- 
dict, commerce  was  also  at  its  lowest  ebb,  and  fell  entirely 
into  the   hands  of  the  Jews  and    Lombards ;  but  when 
men's  minds  began  to  be  more  enlarged — when  true  re- 
ligion and  real  liberty  revived — commerce  grew  again  into 
credit,  and  again  introduced  with  itself  its   inseparable 
companion,  the  doctrine  of  loans  upon  interest.     And  as 
to  any  scruples  of  conscience,  since  all  other  conveniences 
of  life  may  either  be  bought  or  hired,  but  money  can  only 
be  hired,  there  seems  to  be  no  greater  oppression  in  taking 
a  recompence  or  price  for  the  hire  of  this,  than  of  any 
other  convenience.     To  demand   an   exorbitant  price  is 
equally  contrary  to  conscience,  for  the  loan  of  a  horse  or 
the  loan  of  a  sum  of  money ;  but  a  reasonable  equivalent 
for  the  temporary  inconvenience  which  the  owner  may 
feel  by  the  want  of  it,  and  for  the  hazard  of  his  losing  it 
entirely,  is  not  more  immoral  in  one  case,  than  it  is  in  the 
other.     Indeed,  the  absolute  prohibition  of  lending  upon 
any,  even  moderate  interest,  introduces  the  very  inconve- 
nience which  it  seems  meant  to  remedy.     The  necessity 
of  individuals  will  make  borrowing  unavoidable.    Without 

(g)  In  connection  with  tliese,  and       useful   to  consult  Smith's  Wealth  of 
the  following  extracts  from  Blackstone,       Nations,  book  ii.  c.  4. 
on  the  subject  of  interest,  it  will  be 
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[[some  profit  allowed  by  law,  there  will  be  few  lenders,  and 
those  principally  bad  men,  who  will  break  through  the  law 
and  take  a  profit ;  and  then  will  endeavour  to  indemnify 
themselves  from  the  danger  of  the  penalty,  by  making  that 
profit  exorbitant.  A  capital  distinction  must  therefore  be 
made  between  a  moderate  and  an  exorbitant  profit.]]  QFor 
as  the  whole  of  this  matter  is  well  summed  upbyGrotiu8(A>, 
"  If  the  compensation  allowed  by  law  does  not  exceed  the 
"  proportion  of  the  hazard  run,  or  the  want  felt  by  the 
"  loan,  its  allowance  is  neither  repugnant  to  the  revealed, 
"  nor  the  natural  law  ;  but  if  it  exceeds  those  bounds,  it  is 
"  then  oppressive  usury  ;  and  though  the  municipal  laws 
**  may  give  it  impunity,  they  never  can  make  it  just" 

We  see  that  the  exorbitance  or  moderation  of  interest 
for  money  lent  depends  upon  two  circumstances,  the  in- 
convenience of  parting  with  it  for  the  present,  and  the 
hazard  of  losing  it  entirely.  The  inconvenience  to  indi- 
vidual lenders  can  never  be  estimated  by  laws ;  the  rate 
therefore  of  general  interest  must  depend  upon  the  usual 
or  general  inconvenience.  This  results  entirely  from  the 
quantity  of  specie  or  current  money  in  the  kingdom,  for  the 
more  there  is  circulating  in  any  nation,  the  greater  super- 
fluity there  will  be,  beyond  what  is  necessary  to  carry  on 
the  business  of  exchange,  and  the  common  concerns  of  life. 
In  every  nation  or  public  community,  there  is  a  certain 
quantity  of  money  thus  necessary,  which  a  person  well 
skilled  in  political  arithmetic  might  perhaps  calculate  as 
exactly  as  a  private  banker  can  the  demand  for  running 
cash  in  his  own  shop.  All  above  this  necessary  quantity 
may  be  spared  or  lent  without  much  inconvenience  to  the 
respective  lenders ;  and  the  greater  this  national  super- 
fluity is,  the  more  numerous  will  be  the  lenders,  and  the 
lower  ought  the  rate  of  the  national  interest  to  be ;  but 
where  there  is  not  enough  circulating  cash,  or  barely 
enough  to  answer  the  ordinary  uses  of  the  public,  interest 
will  be  proportionably  high,  for  lenders  will  be  few,  as 
few  can  submit  to  the  inconvenience  of  lending. 
(h)  De  Ju.  B.  el  P.  1.  2,  c.  12,  s.  22. 
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[[So  also  the  hazard  of  an  entire  loss  has  its  weight  in  the 
regulation  of  interest :  hence  the  better  the  security,  the 
lower  will  the  interest  be ;  the  rate  of  interest  being  gene- 
rally in  a  compound  ratio,  formed  out  of  the  inconveni- 
ence and  the  hazard.  And  as,  if  there  were  no  inconve- 
nience there  should  be  no  interest  but  what  is  equivalent 
to  the  hazard,  so  if  there  were  no  hazard,  there  ought  to 
be  no  interest  save  only  what  arises  from  the  mere  incon- 
venience of  lending.  Thus  if  the  quantity  of  specie  in 
a  nation  be  such,  that  the  general  inconvenience  of  lend- 
ing for  a  year,  is  computed  to  amount  to  3/.  per  cent.,  a 
man  that  has  money  by  him  will  perhaps  lend  it  upon 
good  personal  security  at  5Z.  per  cent.,  allowing  21.  for 
the  hazard  run  ;  he  will  lend  it  upon  landed  security  or 
mortgage  at  41.  per  cent.,  the  hazard  being  proportionably 
less  ;  but  he  will  lend  it  to  the  state,  on  the  maintenance 
of  vi'hich  all  his  property  depends,  at  31.  per  cent.,  the 
hazard  being  none  at  all.^ 

Though  the  practice  of  taking  interest  upon  loans  has 
in  general  been  sanctioned  by  the  legislators,  both  of  an- 
tient  and  of  modern  times,  and  though  the  scruples  which 
existed  at  a  certain  period,  on  this  subject,  have  for  the 
reasons  stated,  been  of  late  entirely  disregarded,  yet  there 
has  not  the  less  prevailed  a  nearly  universal  sense  of  the 
expediency  of  restraining  the  exorbitancy  of  interest  by 
force  of  positive  enactment.  We  find  therefore,  that 
[[upon  the  two  principles  of  inconvenience  and  hazard 
taken  together,  different  nations  have  at  different  times 
established  different  rates  of  interest.  The  Romans  at 
one  time  allowed  centesima,  \l.  per  cent,  monthly,  or  \2l. 
per  cent,  per  annum,  to  be  taken  for  common  loans ;  but 
Justinian  (i)  reduced  it  to  trientes,  or  one-third,  of  the  as 
or  centesima;,  that  is  41.  per  cent.,  but  allowed  higher  in- 
terest to  be  taken  of  merchants,  because  the  hazard  was 

(i)  Cod.  4,  32,36;    Nov.  33,  34,      length,  on  tlie  meaning  of  the  terms 
36.     Blackstonc  hero   subjoins  in  a      cenlesimte  and  trientes, 
note,  a  classical  discussion    of  some 
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[^greater.  So  too  Grotius  informs  us  (k),  that  in  Holland 
the  rate  of  interest  was  then  8/.  per  cent,  in  common 
loans,  but  12/.  to  merchants.  And  Lord  Bacon  was  desi- 
rous of  introducing  a  similar  policy  in  England  (/),  but 
our  law  establishes  one  standard  for  all  alike,  where  the 
pledge  or  security  itself  is  not  put  in  jeopardy,  lest,  under 
the  general  pretence  of  vague  and  indeterminate  hazards, 
a  door  should  be  opened  to  fraud  and  usury.]]  QBut  as  to 
the  rate  of  legal  interest,  it  has  varied  and  decreased  for 
three  [[hundred  years  past,  according  as  the  quantity  of 
specie  in  the  kingdom  has  increased,  by  accessions  of 
trade,  the  introduction  of  paper  credit,  and  other  circum- 
stances. The  statute  37  Hen.  VIII.  c.  9,  confined  in- 
terest to  10/.  per  cent.,  and  so  did  the  statute  13  Eliz.  c.8. 
But  as  through  the  encouragement  given  in  her  reign 
to  commerce,  the  nation  grew  more  wealthy,  so  under 
her  successor,  the  statute  21  Jac.  I.e.  17,  reduced  it  to 
8/.  per  cent.,  as  did  the  statute  12  Car.  11.  c.  13,  to  6/. 
And  lastly,  by  the  statute  12  Ann.  st.  2,  c.  16,  it  was 
brought  down  to  5/.  per  cent,  yearly,  which  is  now  the 
extremity  of  legal  interest  that  can  be  taken]]  upon  an 
English  contract,  in  any  case  to  which  the  law  applies 
restriction,  though  (as  we  shall  have  occasion  presently  to 
show)  there  are  extensive  classes  of  transactions  in  which 
the  amount  of  interest  is  subject  to  no  legal  restriction 
whatever.  But  leaving  these  for  the  present  out  of  view, 
the  rule,  as  established  by  the  statute  of  Anne,  and  which 
is  still  in  force  with  respect  to  cases  of  the  former  de- 
scription, is,  that  if  a  higher  rate  than  5/.  per  cent,  be 
reserved  upon  any  loan  or  forbearance  of  money,  such 
usurious  contract  is  absolutely  void,  and  the  lender,  in  the 
event  of  his  actually  receiving  any  portion  of  such  illegal 
interest,  is  liable,  besides,  to  a  penalty  of  treble  the  amount 
of  the  sum  advanced.  And  so  severely  was  this  rule  once 
applied,  that  bills  of  exchange,  and  other  negociable  secu- 

(.k)  De  Jure  B.  et  P.  2,  12,  22.  (1)  Essays,  c.  41. 
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rities,  if  given  on  usurious  consideration,  were  held  to  be 
invalid  even  in  the  hands  of  persons  who  discounted  the 
same,  at  legal  interest,  and  without  knowledge  of  the 
original  usury.  But  this  was  afterwards  corrected  by  the 
statute  58  Geo.  III.  c.  93,  which  provides  that  no  such 
instrument  shall  be  considered  in  the  hands  of  an  innocent 
indorsee  for  value,  as  open  to  the  objection  (m). 

These  statutory  prohibitions  however,  it  will  be  ob- 
served, have  been  always  confined  to  English  transac- 
tions, for  Qf  a  contract  which  carries  interest  be  made  in  a 
foreign  country,  our  courts  will  direct  the  payment  of  in- 
terest, according  to  the  law  of  that  country  in  which  the 
contract  was  made  (w).  Thus  Irish,  American,  Turkish,  and 
Indian  interest  have  been  allowed  in  our  courts  to  the 
amount  of  even  12Z.  per  cent.  Q  (though  by  statute  13 
Geo.  III.  c.  63,  s.  30,  British  subjects  in  the  East  Indies 
are  prohibited  from  taking  more  than  12^.  per  cent.)  for 
the  moderation  or  exorbitance  of  interest  depends  upon 
local  circumstances,  and  the  refusal  to  enforce  such  con- 
tracts would  put  a  stop  to  all  foreign  trade.  And  by  statute 
14  Geo.  III.  c.  79,  and  3  Geo.  IV.  c.  47,  all  mortgages  or 
securities  for  money  lent,  of  lands,  tenements,  or  heredita- 
ments, or  other  things,  in  Ireland  or  the  West  India  colo- 
nies, bearing  interest  above  5/.  per  cent.,  but  not  above 
what  is  allowed  by  the  law  of  the  place,  shall  be  valid, 
although  executed  in  Great  Britain,  and  whether  the  inte- 
rest be  made  payable  in  Great  Britain  or  in  the  country 
where  the  property  is  situate. 

But  there  are  also  very  extensive  cases  (being  those 
before  adverted  to),  in  which,  though  the  transaction  be 
entirely  English,  yet  no  restriction  with  respect  to  the 
rate  of  interest  is  imposed  by  law ;  and  among  them  the 
class  that  we  shall  first  notice  are  those  where  the  right 
to  recover  the  money  lent  is,  by  the  terms  of  the  loan,  put 

(m)  Kl  vide  5  &  6  Will.  4,  c.  41  ;  (n)  1  Eq.  Ca.  Ab.  289 ;  Ekins  v. 

Edmunds  u.  Groves,  2  Mee.Sc  W.642.       Eastlndia  Company,  1  P.  Wms.  395. 
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in  jeopardy.  This  kind  of  hazard  is  obviously  distinguish- 
able from  the  ordinary  risk  of  the  insolvency  of  the  bor- 
rower, which  is  compensated  by  our  law,  in  the  allowance 
which  it  makes  of  lefjal  interest.  But  the  former  it  does 
not  attempt  to  appreciate,  and  wherever  this  sort  of  hazard 
bona  fide  exists,  the  transaction  stands  consequently  clear 
of  the  enactments  against  usury  (o).  This  principle  it  will 
be  useful  to  illustrate  in  two  instances,  the  hrst  being  that 
of  bottomry  or  respondentia ^  the  second,  that  of  annuities 
upon  lives. 

And  first,  bottomry  [[is  in  the  nature  of  a  mortgage  of 
a  ship(^),  when  the  owner  takes  up  money  to  enable  him 
to  carry  on  his  voyage,  and  pledges  the  keel  or  bottom  of 
the  ship  (partem  pro  toto)  as  a  security  for  the  repay- 
ment (^).  In  which  case  it  is  understood,  that  if  the  ship 
be  lost,  the  lender  loses  also  his  whole  money  (r) ;  but  if 
it  returns  in  safety,  then  he  shall  receive  back  his  prin- 
cipal, and  also  the  premium  or  interest  agreed  upon,  how- 
ever it  may  exceed  the  legal  rate  of  interest.  And  this  is 
allowed  to  be  a  valid  contract  in  all  trading  nations,  for 
the  benefit  of  commerce,  and  by  reason  of  the  extraordi- 
nary hazard  run  by  the  lender  («).  And  in  this  case  the 
ship  and  tackle,  if  brought  home,  are  answerable  (as  well 
as  the  person  of  the  borrower)  for  the  money  lent.  But 
if  the  loan  is  not  upon  the  vessel,  but  upon  the  goods  and 
merchandize,  which  must  necessarily  be  sold  or  exchanged 
in  the  course  of  the  voyage,  then  only  the  borrower,  per- 
sonally, is  bound  to  answer  the  contract,  who  therefore  in 

(o)  Mone  r.  Wilson,  4  T.  R.  356.  (q)  As  to  the  contnrt  of  boUomry, 

But  where  the   hazard   is   colourable  vide  Busk  v.   Fearoo,  4   East,   319; 

only,  it  will  not  avail  to  protect  the  Sinaonds  v.  Hodgson,  6   Bing.  114, 

transaction  ;  Mason  v.  Abdy,  Carth.  reversed  in  error,  3  B.&  Adol.  50. 

67.  (r)  Thompson  r.  Royal  Exchange 

(p)  This  is  said  by  Blackstone  to  Company,  1  M.  &  S.  31. 

have  originally  arisen  from  pennitting  (i)    Moll,    de    Jur.    Mar.   361  ; 

the  master  of  a  ship,  in  a  foreign  coun-  Malyne,  Lex    Mercat.  b.  1,  c.  31; 

try  to  hypothecate  the  ship,  in  order  to  Bacon's    Essays,  c.  41;  Simonds  o. 

raise  money  to  leiit ;  2  Bl.  Com.  457.  Hodgson,  3  B.  &  Adol.  57. 
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Qhis  case  is  said  to  take  up  money  at  respondentia. 
These  terms  are  also  applied  to  contracts  for  the  repay- 
ment of  money  borrowed,  not  on  the  ship  and  goods  only, 
but  on  the  mere  hazard  of  the  voyage  itself;  when  a  man 
lends  a  merchant  lOOOZ.,  to  be  employed  in  a  beneficial 
trade,  with  condition  to  be  repaid  with  extraordinary  in- 
terest, in  case  such  a  voyage  be  safely  performed  it) ; 
which  kind  of  agreement  is  sometimes  called  foenus  naU' 
ticum,  and  sometimes  usura  maritima  (u).  But  as  this  gave 
an  opening  for  usurious  and  gaming  contracts,  especially 
upon  long  voyages,  it  was  enacted  by  the  statute  19 
Geo.  II.  c.  37,  that  all  monies  lent  on  bottomry,  or  at 
respondentia,  on  vessels  bound  to  or  from  the  East  Indies, 
shall  be  expressly  lent  only  upon  the  ship,  or  upon  the 
merchandize  ;  that  the  lender  shall  have  the  benefit  of 
salvage ;  and  that  if  the  borrower  hath  not  an  interest  in 
the  ship,  or  in  the  effects  on  board,  equal  to  the  value  of 
the  sum  borrowed,  he  shall  be  responsible  to  the  lender 
for  so  much  of  the  principal  as  hath  not  been  laid  out, 
with  legal  interest  and  all  other  charges,  though  the  ship 
and  merchandize  be  totally  lost.]] 

[^Secondly,  the  practice  of  purchasing  annuities  for  lives 
at  a  certain  price  or  premium,  instead  of  advancing  the 
same  sum  on  an  ordinary  loan,  arises  usually  from  the 
inability  of  the  borrower  to  give  the  lender  a  permanent 
security  for  the  return  of  the  money  borrowed,  at  any  one 
period  of  time.  He  therefore  stipulates  (in  effect)  to  re- 
pay annually,  during  his  life,  some  part  of  the  money  bor- 
rowed, together  with  legal  interest  for  so  much  of  the 
principal  as  annually  remains  unpaid,  and  an  additional 
compensation  for  the  extraordinary  hazard  run  of  losing 
that  principal  entirely,  by  the  contingency  of  the  bor- 
rower's death;  all  which  considerations  being  calculated 
and  blended  together,  will  constitute  the  just  proportion, 
or  quantum  of  the  annuity  which  ought  to  be  granted.]] 

(0  1  8id.  27.  (i()  Molloy.  ibid.  ;  Maiyno,  ibid. 
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But  as  the  right  to  recover  the  principal  is  put  in  jeopardy, 
a  transaction  of  this  kind  (however  high  may  be  the 
amount  of  annuity  exacted  by  the  lender,  in  proportioa 
to  the  sum  advanced)  has  never  been  considered,  at  least 
in  our  own  times  (x),  as  an  usurious  bargain  (^).  Nor 
has  it  ever  been  deemed  of  that  character,  though  the 
life  of  the  borrower  be  insured  (as  is  an  usual  practice) 
at  some  insurance  office,  for  the  benefit  of  the  lender, 
and  the  amount  o*f  the  annuity  be  so  adjusted  as  to  cover 
the  expense  of  such  insurance  ;  nor  though  the  borrower 
himself  agree  to  insure  his  own  life,  at  his  own  ex|)en8e, 
for  the  benefit  of  the  lender;  though  by  such  arrangements 
the  latter  is  indirectly  protected  (supposing  the  insurance 
office  to  be  solvent)  from  all  danger  of  losing  the  sura  ad- 
vanced {z). 

[[To  throw  however  some  checks  upon  improvident  trans- 
actions of  this  kind  (which  are  usually  carried  on  with 
great  j)rivacy),]]  the  statute  63  Geo.  III.  c.  141  (repealing 
the  17  Geo.  III.  c.  26,  and  itself  amended  by  the  3  Geo. 

IV.  c.  92,  and  7  Geo.  IV.  c.  75,)  has  directed,  that  upon 
the  sale  of  any  annuity  or  rent-charge,  granted  for  one  or 
more  life  or  lives,  or  for  any  term  of  years,  or  greater 
estate,  determinable  on  one  or  more  life  or  lives,  a  me- 
morial of  the  date  and  nature  of  the  security,  the  names 
of  the  parties,  cestui  que  trusts,  cestui  que  vies,  and  wit- 

(r)  Lawley  v.  Hooper,  3  Atk.  280;  to  be  obterved.  however,  that  where 

Low  V  Barchard.S  Ves.  133 ;  Muiray  the   object    is   in    fact    a   loan,  and 

V.  Harding,  lilack.  Itep.  859  ;  liurduo  the  p.-iocipal  not  lisked,  the  trans- 
f.  liiowDing,  1  Taunt.  522;  Morris  v.  action  i&  not  protected  by  nerely 
Jones, 2  Bam.  &  Cres.232 ;  Holland  giving  it  tbe  colour  of  a  purchase; 
V.  Pelham,  I  I'yr.  438  ;  Kz  parte  for  example,  in  the  case  where  an  an- 
Naish,  7  Bing.  150.  nuity   is  ostensibly  purchased    for  a 

(j/)  In  some  of  tbe  cases  which  have  teim  of  years,  on   such  terms  as  to 

been  decided  in   leference  to  the  va-  repay  the  principal,  with  more  than 

lidity  of  life  annuities,  the  transaction  legal  interest;  vide  Doe  v.  Gooch,  3 

was   considered    as   free   from   usury  B.  &  Aid. 664. 

not  only  on  the  ground  of  the  hazard  (s)  Burdoo   v.   Browning.   Morris 

of  the   principal,   but   because  there  v.  Jones,  Holland  r.  Pelham,  Ex  parte 

was,  properly  speaking,  no  loan,  but  Naish,  ubi  sup. 
only  a  purchuie  of  an  annuity.     It  is 

VOL.  II.  .L 
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nesses,  the  consideration  money,  and  the  manner  in  which 
it  was  paid,  and  the  amount  of  the  annuity  or  rent  charge, 
shall,  within  thirty  days  after  its  execution,  be  enrolled  in 
the  Court  of  Chancery,  otherwise  the  security  shall  be 
null  and  void ;  and  that  in  case  of  collusive  practices 
respecting  the  consideration,  the  court  in  which  any  action 
is  brought,  or  judgment  obtained  upon  such  collusive  se- 
curity, may  order  the  same  to  be  cancelled,  and  the  judg- 
ment (if  any)  to  be  vacated,  and  also  that  all  contracts  for 
the  purchase  of  annuities  from  infants  shall  remain  utterly 
void,  and  be  incapable  of  confirmation,  after  such  infants 
arrive  at  the  age  of  maturity.  But  it  is  provided,  that 
the  act  shall  not  extend  to  any  annuity  or  rent  charge 
given  by  will  or  by  marriage  settlement,  or  for  the  ad- 
vancement of  a  child,  nor  to  any  annuity  or  rent  charge 
secured  upon  freehold,  or  copyhold  or  customary  lands  in 
Great  Britain  or  Ireland,  or  in  her  Majesty's  possessions 
beyond  the  seas,  or  by  actual  transfer  of  stock  in  the 
public  funds,  in  such  manner  as  in  the  act  specified ;  nor 
to  any  voluntary  annuity  or  rent  charge,  granted  without 
regard  to  pecuniary  consideration,  or  money's  worth,  nor 
to  any  annuity  or  rent  charge  granted  by  any  body  cor- 
porate, or  under  any  authority  or  trust  created  by  act  of 
parliament.  But  to  return  to  the  doctrine  of  interest  upon 
loans. 

While  foreign  transactions,  and  those  in  which  the  right 
to  the  money  lent  is  hazarded,  were  thus  always  exempt 
from  the  statutes  against  usury,  they  extended,  on  the 
other  hand,  until  a  very  late  period,  to  every  case  in  which 
the  transaction  was  entirely  English,  and  involved  no 
hazard  of  this  description.  But  even  of  such  cases,  a  very 
large  proportion  are  now  withdrawn  from  the  operation 
of  those  laws,  by  certain  acts  of  parliament  of  recent  date. 
This  relaxation  of  the  former  system  (if  indeed  the  term 
can  properly  be  applied  to  a  change  so  extensive  as  to 
approach  towards  an  entire  abandonment  of  the  antient 
principle)  is  attributable  to  the  gradual  diffusion,  within 
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our  own  days,  of  new  opinions  with  respect  to  the  policy 
on  which  that  system  was  founded.  Its  defence  had  in 
modern  times  always  rested  on  the  apparent  necessity  of 
protecting  the  needy  and  improvident  from  extortion  ;  an 
abuse  manifestly  more  incident  to  a  bargain  for  an  ad- 
vance of  money,  than  to  any  other  description  of  contract ; 
and  though  the  difficulty  of  putting  an  entire  stop  to  the 
mischief  was  unquestionable,  this  was  deemed  no  reason 
for  abstaining  from  all  attempts  to  check  its  caitc  r. 
On  the  other  hand,  the  argument  has  lately  been,  that 
the  laws  against  usury  are  so  ineffectual  to  deter  men 
from  advancing  money  on  illegal  interest,  and,  when 
not  actually  violated,  so  easily  capable  of  being  evaded, 
through  the  medium  of  a  life  annuity  in  connection  with 
a  life  insurance,  as  to  be  no  longer  worthy  of  retention. 
It  has  even  been  held,  that  they  tend  to  promote  the 
very  evil  which  they  are  designed  to  repress,  inasmuch 
as  persons  who,  in  defiance  of  the  law,  engage  in  ad- 
vances of  this  description,  find  it  necessary  to  compen- 
sate themselves  for  the  legal  peril,  by  insisting  on  a  more 
exorbitant  return  for  their  money.  And  it  has  been  far- 
ther maintained,  that  these  laws  impose  an  inconvenient 
and  impolitic  restraint  upon  the  price  of  money,  which 
ought,  like  other  commodities,  to  be  allowed  to  find  its  own 
level  in  the  market.  Under  the  influence  of  these  views, 
and  with  the  object  of  setting  free  from  the  prohibition  in 
question  the  ordinary  current  of  commercial  transactions, 
it  is  now  provided  by  the  statute  2  &  3  Vict.  c.  37,  (extend- 
ing some  previous  enactments  of  a  more  limited  kind  (a), 
and  continued  by  subsequent  acts  (b)  to  1st  January,  1844,) 
that  after  the  passing  of  that  act  (viz.  after  29th  July,  1839) 
"  no  bill  of  exchange  or  promissory  note  made  payable  at 
**  or  within  twelve  months  after  the  date  thereof,  or  not 
"  having  more  than  twelve  months  to  run,  nor  any  con- 

(a)  3  6:  4  Will.  4.  c.  98,  s.  7 ;  5  &:  6       see  Holt.  v.  Mien.  5  Mee.  &  W.  168. 
Will.  4,c.  41 ;  and  7  Will.  4  &  1  Vict.  (6)  3  &  4  Vict.  c.  83,  tnd  4  &  5 

c.  80  ;  as  to  the  construction  of  which,       Vict.  c.  54. 

l2 
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"  tract  for  the  loan  or  forbearance  of  money  above  the 
"  sum  of  lOZ.  sterlmg,"  shall  be  affected  by  any  statute  in 
force  for  the  prevention  of  usury  ;  but  subject  to  a  proviso, 
"  that  nothing  therein  contained  shall  extend  to  the  loan 
"  or  forbearance  of  any  money  upon  security  of  any  lands, 
"  tenements,  or  hereditaments,  or  any  estate  or  interest 
"  therein  ;"  and  also  to  a  proviso,  "  that  nothing  in  the  act 
"  contained  shall  be  construed  to  enable  any  person  to 
"  claim,  in  any  court  of  law  or  equity,  more  than  five  per 
"  cent,  interest  on  any  account,  or  on  any  contract  or  en- 
"  gagement,  notwithstanding  they  may  be  relieved  from 
"  the  penalties  against  usury,  unless  it  shall  appear  to  the 
"  court  that  any  different  rate  of  interest  was  agreed  to 
"  between  the  parties ;"  and  lastly,  to  a  proviso,  "  that 
"  nothing  therein  contained  should  extend,  or  be  con- 
"  strued  to  extend,  to  repeal  or  affect  any  statute  relating 
"  to  pawnbrokers,  but  that  all  laws  concerning  pawn- 
"  brokers  shall  remain  in  full  force  to  all  purposes  what- 
"  soever,  as  if  this  act  had  not  been  passed." 

On  the  subject  of  interest  it  remains  only  to  remark,  that 
it  may  accrue  not  only  upon  a  contract  of  loan,  but  in 
many  other  cases.  For  first,  where  a  particular  balance 
or  sum  of  money  upon  any  account  or  consideration  what- 
ever, is  admitted  to  be  due  from  one  party  to  another,  a 
contract  may  be  expressly  made,  or,  in  the  absence  of 
express  contract,  may  in  some  cases  be  implied  by  law,  be- 
tween them,  for  the  allowance  of  interest  upon  that  sum, 
as  from  a  certain  date.  But  by  the  general  rule,  no  con- 
tract will  arise,  by  implication,  for  the  payment  of  interest 
on  money  due,  (the  creditor  being  usually  entitled,  in  the 
absence  of  any  express  contract  on  the  subject,  to  claim 
his  principal  only,)  though  there  are  certain  exceptions, — 
particularly  in  the  case  of  overdue  bonds  for  the  payment 
of  money,  bills  of  exchange,  or  promissory  notes,  or  where 
there  is  a  special  usage  of  trade  for  the  allowance  of  in- 
terest, or  where  the  same  parties  have,  in  former  accounts 
of  the  same  description,  claimed  interest  on  the  one  side, 
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and  allowed  it  on  the  other,  without  objection  (c).  In- 
terest may  also  be  awarded  at  the  discretion  of  the  jury, 
on  the  trial  of  an  action,  by  way  of  compensation  for  the 
non-payment  of  any  debt  of  a  certain  and  liquidated 
amount.  For  by  the  recent  act  for  the  general  amend- 
ment of  the  law,  3  &  4  Will.  IV.  c.  42,  s.  28  {d),  it  is  pro- 
vided, ''  that  upon  all  debts  or  sums  certain,  payable  at  a 
"  certain  time  or  otherwise,  the  jury  on  the  trial  of  any 
"  issue,  or  on  any  inquisition  of  damages,  may,  if  they 
"  shall  think  fit,  allow  interest  to  the  creditor,  at  a  rate 
"  not  exceeding  the  current  rate  of  interest,  from  the  time 
"  when  such  debts  or  sums  certain  were  payable,  if  such 
"  debts  or  sums  be  payable  by  virtue  of  some  written  in- 
"  strument  at  a  certain  time;  or  if  payable  otherwise,  then 
"  from  the  time  when  demand  of  payment  shall  have  been 
"  made  in  writing,  so  as  such  demand  shall  give  notice  to 
"  the  debtor,  that  interest  will  be  claimed  from  the  date 
"  of  such  demand,  until  the  time  of  payment ;  provided 
"that  interest  shall.be  payable  in  all  cases  in  which  it 
"  is  now  payable  by  law."  And  by  section  29  the  jury 
may  also  give  damages  in  the  nature  of  interest,  in  ac- 
tions for  the  wrongful  seizure  or  conversion  of  goods, 
and  in  actions  on  policies  of  insurance.  It  is  moreover 
provided,  by  section  30  of  the  same  statute,  that  where, 
in  any  action  personal,  a  writ  of  error  is  brought,  and 
judgment  given  for  the  defendant  in  error,  interest  shall 
also  be  allowed  him  for  the  delay  occasioned  by  the 
writ(e);  and  by  1  &  2  Vict.  c.  110,  s.  17,  that  every  judg- 
ment debt  shall  carry  interest,  at  the  rate  of  four  per 
cent.,  from  the  time  of  entering  up  the  judgment,  until 
the  same  shall  be  satisfied,  and  that  such  interest  may  be 
levied,  as  well  as  the  principal,  under  a  writ  of  execution. 

(c)    Farquhar  v.  Morris,  7  T.  R.  {d)  AUwood  v.  Taylor,  1  Man.  & 

124  ;  Foster  v.  W  eston.  6  Ring.  709 ;  Gran.  279. 

Edwards  v.  Vere,  5  Barn.  &   Adol.  («)   Vide   Levy   v.    Langridge,    4 

282  ;  Friihling  v.  Schroeder.  2  Bing.  Mee.  fit  W.  337. 
N.  C.  77. 
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IV.  Another  contract  which  will  require  our  attention 
is  that  of  partnership ;  which,  taken  in  its  full  and  proper 
sense,  is  where  two  or  more  persons  agree  to  carry  on  any 
business  or  adventure  together,  upon  the  terms  of  mutual 
participation  in  its  profits  and  losses  (/);  and  this,  whether 
they  are  to  participate  in  equal  shares  or  in  any  other 
proportion.  It  is  commonly  constituted  by  a  written  in- 
strument; and  according  to  the  more  ordinary  practice,  by 
deed ;  the  provisions  of  which  are  usually  denominated 
the  articles  of  partnership.  On  the  other  hand,  it  may  be 
dissolved,  if  the  period  of  its  duration  be  indefinite,  at  the 
pleasure  of  either  party  (g).  But  if,  as  is  more  frequent, 
the  partnership  be  for  a  term  certain,  it  may  be  dissolved 
either  by  the  natural  expiration  of  that  term,  or  the  mu- 
tual agreement  of  the  parties,  or  by  the  decree  (in  the 
event  of  their  disagreement)  of  a  court  of  equity ;  and  in 
any  case,  the  death  or  bankruptcy  of  any  of  the  partners 
will  amount  to  a  dissolution,  in  point  of  law  (/i).  In  com- 
mercial partnerships,  the  trade  is  usually  carried  on  under 
a  firm;  by  which,  as  by  a  sort  of  corporate  denomination, 
the  associated  body  is  described  in  all  its  dealings,  with- 
out introduction  of  the  particular  names  of  its  several 
members. 

One  of  the  most  important  doctrines  attaching  to  this 
relation  is,  that  the  contract  or  other  act  of  any  member 
or  members  of  the  associated  body,  in  matters  relating  to 
the  joint  concern,  is,  in  point  of  law,  the  contract  or  act  of 
the  whole,  and  consequently  binding  upon  the  whole;  a 
doctrine  established  for  the  benefit  of  commerce,  and  more 
especially  founded  on  the  principle,  that  each  partner 
impliedly  constitutes  the  other  his  agent,  in  matters  re- 

(/)  Per  Tindal,  C.  J.,  Green  v.  (g)  Peacock  v.  Peacock,   16  Ves. 

Beesley,  2  Uing,   N.   C.    112;    per      56. 

Aihurst,Saville  v.  Robertson,  4  T.  II.  (h)  Gillespie  v.  Hamilton,  3  Madd. 

727;  per  Lord  Ellenborough,  Dry  v.      251;  Ciawaliay  v.  Maule,  1  Swanst. 
Botweli,  1  Camp.  330.  508  ;  4  Hurr.  2177  ;  Harvey  v.  Crick- 

ctl,  5  Mau.  &  Sel.  330. 
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lating  to  the  business  of  the  partnership;  so  that  by  the 
act  of  the  agent,  his  principal  is  bound  (t). 

This  rule  is  in  general  equally  applicable,  though  the 
act  of  the  single  partner  should  be  one  that,  as  between 
himself  and  the  other  members,  is  unwarrantable  and  con- 
trary to  the  articles  of  the  partnership ;  as  where  he  dis- 
poses of  the  joint  property  for  his  own  private  purposes ; 
though  if  the  person  with  whom  he  deals,  is  at  the  time 
aware,  or  has  reason  to  suppose,  that  such  is  its  character, 
and  that  it  is  in  the  nature  of  a  fraud  as  regards  the  other 
partners,  it  would  not  in  such  a  case  be  binding  on  them  (J). 

The  authority  which  partners  thus  possess,  to  engage 
for  each  other,  is.  however,  merely  an  implied  or  presump- 
tive one ;  and  therefore  if  any  one  of  them  enter  into  a 
transaction  in  the  name  of  the  whole,  after  notice  expressly 
given  by  the  others  to  the  person  with  whom  he  deals, 
that  they  do  not  concur  in  the  act,  such  dissentient  part- 
ners will  not  be  bound  by  it;  for  by  this  express  notice 
their  implied  sanction  is  disproved  (A).  And  the  authority 
is  also  one  which  extends  not  to  matters  extraneous  to 
the  joint  concern,  or  even  to  matters  which,  though  con- 
nected with  it,  are,  by  the  ordinary  usage  of  business, 
transacted  with  the  express  and  formal  intervention  of 
each  partner.  Thus  it  is  held  that  one  member  of  a  firm 
has  no  implied  authority  to  refer  a  dispute,  in  which  the 
partnership  is  involved  with  a  stranger,  to  private  arbitra- 
tion (/),  and  so  to  withdraw  it  from  the  province  of  the 
ordinary  courts  of  law ;  nor  has  he,  in  any  case,  an  implied 
authority  to  execute  a  deed  in  the  name  of  the  partner- 
ship (w»).  In  both  these  instances,  the  other  members  of 
the  firm  must  be  either  actual  parties  to  the  transaction. 


(i)  Per  Tindal.  C.  J..  Fox  v.  CHf-  East,  264. 

ton,  6  Biag.  795  ;  Tredweo  v.  Bourne,  (0  AJams  v.  Baokart,  5  Tyr.  425  ; 

6  Mee.  &  \V.  461.  vide  Boyd  v.  Emerson,  2  Ad.  &  E. 

(j)  Sliirreff  r.  Wilks,  1  East,  48  ;  198,  199. 

Veie  V.  Ashby,  10  B.  &  C.  288.  (m)  Tbomason  v.  Frere,  10  East, 

{k)  Lord  Galway  v.  Malhew,   10  419. 
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or  must  at  least  give  their  express  consent  that  the  single 
partner  should  act  in  their  behalf;  and  in  the  latter  case, 
that  consent  must  be  authenticated  like  the  transaction 
itself,  by  deed. 

A  partnership  may,  as  regards  strangers  or  the  public 
at  large,  be  an  actual  one,  though  merely  nominal  as  re- 
gards the  parties  themselves ;  for  a  man  who  is  not  really 
interested  in  the  joint  business  or  adventure,  may  never- 
theless allow  his  credit  to  be  pledged  as  a  partner ;  as 
in  the  case  where  his  name  appears  in  the  firm,  or  where 
he  interferes  in  the  management  of  the  business,  so  as 
to  produce  a  reasonable  belief  in  strangers  that  he  is  a 
partner.  In  every  such  instance,  the  person  so  acting 
is  answerable  as  an  apparent  or  nominal  partner,  on  the 
obligations  of  the  real  partnership,  to  persons  having  no 
notice  at  the  time/ that  he  is  in  fact  a  stranger  to  it  in  point 
of  interest  (n). 

It  frequently  happens,  on  the  other  hand,  that  a  part- 
nership comprises  some  member  or  members  not  generally 
known  to  be  interested  in  the  business  or  adventure,  the 
firm  (where  there  is  one)  not  indicating  the  names  of  all 
the  members,  and  the  dealings  being  transacted  by  par- 
ticular members  only,  without  disclosing  the  names  of  the 
rest.  Partners  thus  unknown  to  the  public,  are  said  to 
be  dormant:  and  it  is  a  general  rule,  that  every  person 
dealing  with  the  other  members  is  entitled,  when  he  dis- 
covers the  existence  of  such  a  dormant  partner,  or  of  any 
partner  (whether  generally  known  to  be  so  or  not)  of 
whom  he  was  himself  unaware  at  the  time  of  the  trans- 
action, to  hold  him  chargeable  with  the  rest,  on  the  obli- 
gation which  the  rest  had  contracted.  The  law,  indeed, 
provides  still  more  largely  in  favour  of  creditors;  for 
where  by  private  agreement  a  man  is  entitled  to  share  the 
profits  of  any  business  or  adventure,  even  upon  the  terms, 
as  between  himself  and  his  associates,  of  being  exempt 

(h)  Waugh  V.  Carver,  2  H.  HI.  242,  246. 
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from  all  debts  and  engagements,  he  becomes  nevertheless, 
when  discovered,  liable  to  be  charged  by  creditors,  as  if 
he  were  a  partner  in  the  full  and  ordinary  sense  of  the 
term(o).  This  is  founded  upon  a  principle  of  natural  jus- 
tice; the  reason  assigned  for  it  being,  that  he,  who  takes 
a  share  of  the  profits,  takes  a  part  of  the  fund  on  which 
the  creditors  substantially  rely  for  payment  (p).  Yet  in  the 
application  of  the  doctrine,  it  will  be  sometimes  necessary 
to  advert  to  nice  distinctions ;  for  it  is  not  in  every  case 
that  a  mere  participation  in  profits  will  make  a  man  liable 
as  partner.  Thus  if  several  persons  engage  in  a  joint 
adventure,  for  the  purposes  of  which,  each  is  to  obtain  a 
preliminary  supply  of  goods,  and  a  purchase  of  goods  is 
accordingly  made  by  each  of  them  on  his  separate  credit, 
a  party  who  supplies  any  of  those  goods  is  not  entitled  to 
charge  the  whole  body  of  adventurers  with  the  price,  but 
only  the  individual  with  whom  he  has  dealt;  for  the  joint 
interest  in  them  does  not  arise  until  afler  the  purchase  is 
made  (q).  So  if  a  person  employed  as  agent  in  the  con- 
duct of  a  business  or  adventure,  is  to  be  paid  for  his  labour 
by  a  certain  proportion  of  the  gross  profits,  this  will  not 
make  him  liable  as  partner,  for  it  is  a  mere  mode  of  remu- 
neration, and  the  relation  is  not  that  of  partners,  but  of 
principal  and  agent  (r). 

Though  an  ostensible  and  a  dormant  partner  are  thus 
in  general  subject  to  the  same  liability,  yet  there  is  this 
important  difference  between  them,  that  the  former,  even 
though  he  retire  from  the  partnership,  continues  liable,  on 

(o)  Grace   v.  Smith,  2   Bl.    Rep.  (r)  Dry  t.  Boswell.  1  Camp.  329 ; 

998;  Waugh  p.  Carver,  2  H.  BI.235  ;  vide    1  Smith's  Leading  Cases,  oOfi, 

Cheap  V.  Craroond,  4  B.  >Sc  Aid.  663  ;  where   the    distioctioa    betweea    the 

Wightman  t.  Townroe,  1  Mau.  &  Sel.  mode  of   remuaeration    mentioned  in 

412.  the  text,  and  a  remuneiatioa  out  of 

(p)  Ibid. ;  see  also  the  argument  of  the    net    profits,  is    noticed.     In   the 

Lord  Mansfield,  in  Hoare  v.  Dawes,  latter  case  the  agent  it  seems  would, 

Doug.  371.  as  regards  the  public,  become  a  part- 

(9)  Savill  V.  Robertson,  4  T.  R.  ner.    Ibid.    Et  vide  Green  v.  Beesley, 

720.  2  Bing.  N.  C.  108. 
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its  future  engagements,  to  all  persons  who  had  before 
dealt  with  it,  unless  he  have  given  them  previous  notice  of 
the  fact  of  his  retirement,  and  will  even  continue  liable 
on  its  future  engagements  to  those  who  had  not  been 
previous  customers,  unless  some  public  notice  at  least,  of 
his  retirement,  have  been  given,  (as  by  an  advertisement 
in  the  Gazette  (s)  ) ;  but  a  dormant  partner  is  not  liable, 
except  upon  contracts  made  while  he  actually  continues  to 
be  interested  in  the  joint  concern. 

On  the  subject  of  partnership  we  shall  add  only  this 
remark,  that  the  adjustment  of  accounts  and  disputes 
between  persons  standing  in  that  relation  to  each  other, 
is  one  of  those  matters  for  which  the  common  law  pro- 
vides no  convenient  remedy,  and  which  has  consequently 
fallen  under  the  almost  exclusive  cognizance  of  the  courts 
of  equity.  When  one  partner,  therefore,  has  any  claim 
against  another  in  his  social  capacity,  the  ordinary  course 
is  not  to  bring  an  action  at  law  (t),  but  to  file  a  bill  in 
equity  for  an  account,  or  such  other  redress  as  the  case 
may  require. 

V.  The  contract  which  we  shall  next  notice,  is  that  of 
guarantee;  which  is  where  one  man  contracts  on  behalf  of 
another,  an  obligation  to  which  the  latter  is  also  liable,  as 
the  proper  and  primary  party.  As  if  a  sum  of  money  be 
advanced  to  A.,  and  B.,  his  friend,  joins  with  him  in 
giving  a  bond  for  its  repayment ;  or  if  there  be  an  agree- 
ment to  supply  A.  with  goods  to  a  certain  amount,  on 
credit,  and  B.  gives  a  written  engagement  to  see  the  seller 
paid  for  all  goods  that  shall  be  so  supplied ;  or  if  A.  be 
appointed  a  public  officer,  and  B.  joins  with  him  in  a  bond, 

(i)  Kirwaa  v.  Kirwan,  4  Tyr.  491 ;  It  is  tlio  action  of  account,  a  form  of 

vide  Smith's  Leadiog  Cases,  ubi  sup.  proceeding  now  disused  ;  Willes,  208. 

(<)  There  is  only  one  form  of  ac-  As  to  the  right  of  action  in  general 

lion  which  in  general  can  be  main-  between  partners,  sco  Holmes  c.  Ilig- 

taincd  hy  one  partner  against  another,  gins,  1  Darn.  &  (!rcs.  76  ;  Drown  v. 

ID  respect  of  the  partnership  claims.  Tapscott,  6  Mce.  &  \V.  119. 
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engaging  that  he  shall  faithfully  perform  the  duties  of  the 
office. 

Such  contracts  are  of  no  legal  force  if  made  by  word  of 
mouth  only ;  for  by  the  4th  section  of  the  statute  of 
frauds,  29  Car.  11.  c.  3,  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  pro- 
mise to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  unless  the  agreenient  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by  him  lawfully 
authorized  (u). 

A  contract  of  this  description  is  also  of  do  effect  in  law, 
if  the  surety,  or  person  giving  the  guarantee,  is  at  the  time 
misled,  to  the  knowledge  of  him  who  receives  it,  by  any 
material  misrepresentation  of  the  state  of  accounts  or 
transactions  between  the  principal  parties  (x);  and  even 
where  valid  and  effectual,  it  is  to  receive  (for  the  benefit  of 
the  surety)  a  strict  construction,  so  as  not  to  be  extended 
(in  general)  by  implication,  to  mutters  not  failing  within 
the  precise  terms  of  the  engagement  (y). 

The  liability  once  attaching  to  a  surety  is,  moreover, 
discharged,  if  the  principal  debtor  be  released  by  the  cre- 
ditor, or  if  the  debt  or  demand  for  which  the  guarantee 
was  given,  be  by  any  means  extinguished  as  between 
those  parties  (z);  for  the  surety's  obligation  is  collatend 
only,  and  cannot  therefore  survive  the  liability  of  the  prin- 
cipal debtor  himself.  So  it  is  discharged  even  if  the  credi- 
tor, without  the  surety's  consent,  engage  to  give  any  in- 

(u)  Vide  Thomas  v.  Williams,  10  C.  142. 

Barn.  &Cies. 664;  Simpson  v.  Penlon,  (v)VVeston  v.  Barton, 4TauDt.673; 

4  Tvr.  315  ;  Tomlinsoa  v.  Gell,  6  Ad.  Simson  v.  Co«ke,  1  Bing.  432 ;   Uni- 

&  £1.  564;  Bird  v.  Gammon,  3  Bing.  versity  of  Cambridge  r.  Baldwin,   5 

N.  C.  883  ;  Green  v.  Creswell,  10  Ad.  Wee.  &  VV.  580. 

&EI.  453  ;  Emmett  V.  Kearns,  5  Bing.  (s)    Lewis   v.  Jones,    4   Baro.  6c 

N.  C.  559  ;   Eastwood  v.  Kenyon,  11  Cres.  606;  Hull  v.  Hutchons,  3  Myl. 

Ad.  &  El.  438.  &  K.  426. 

(t)  Stone  V.  ComptoD,  5  Bing.  N. 
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dulgence  in  point  of  time,  to  the  principal  debtor  (a) ;  for 
there  would  otherwise  be  a  prolongation  of  the  surety's 
liability,  beyond  the  period  contemplated  by  the  parties  at 
the  time  the  guarantee  was  originally  given. 

The  law  besides  implies,  in  favour  of  the  surety,  a  pro- 
mise on  the  part  of  the  principal  debtor  to  reimburse  him 
for  any  payment  which  he  is  obliged  to  make  upon  his 
guarantee  (ft).  And  where  two  or  more  persons  have  be- 
come sureties  in  respect  of  the  same  debt  or  demand 
(whether  by  the  same  instrument  of  guarantee,  or  by  dif- 
ferent ones),  any  one  of  them,  who  pays  more  than  his 
rateable  proportion,  is  entitled  to  contribution  for  such  ex- 
cess from  the  other  surety  or  sureties  (c), — a  right  founded, 
it  is  said,  not  on  any  implied  contract,  but  on  a  natural 
principle  of  justice ;  to  which,  however,  there  is  this  ex- 
ception, that  no  co-surety  at  whose  request  another  may 
have  originally  become  liable,  is  entitled  (unless  we  sup- 
pose an  express  stipulation  to  that  effect)  to  this  kind  of 
contribution  {d). 

To  these  rules,  reasonably  established  by  the  law,  for 
the  protection  of  him  who  guarantees  another's  debt,  we 
may  add,  that  when  that  debt  becomes  due,  he  may  apply 
to  a  court  of  equity  to  compel  the  principal  to  pay  it  off, 
and  thus  to  relieve  him  from  farther  liability  (e);  and  that 
where  the  surety  is  himself  obliged  to  make  the  payment, 
he  is  entitled,  in  contemplation  of  a  court  of  equity,  to  the 
benefit  of  every  security  which  the  creditor  held  against 
the  principal  (/). 

The  contracts  on  which  our  attention  has  been  hitherto 

(a)  Rees  w. IJerrington,  2  Ves.  jun.  &  Pul.  270  ;  IJrown  v.  Lee,  6  Barn. 
642;  Trent  Navigation  v.  Ilarley,  10  &  Cress.  697;  Davies  v.  Humpiireys, 
East,  34  ;  Coombe  v.  Woolf,  8  liing.  6  Mee.  &  W.  168  ;  Coope  v.  Twynam, 
156  ;  Hall  v.  Ilulclions,  3  Myl.&  K.  1  Turn.  &  lluss.  426. 

426.  {d)  Turner  u.  Davies,  2  Esp.  478. 

(b)  Davietv.  Humphreys,  6  Mee.  &  (e)  Antrobus  v.  Davidson,  3  Mer. 
W.  167.  679. 

(c)  Sir  \V.  Herbert's  case,  3  Rep.  (/)  2  Swanst.  191  ;  Copis  v.  Mid- 
11  b;  Deeriog  v.  Winchelsea,  2  Dos.  dleton,  1  Turn.  &  Russ.  224. 


CHAP.  V.  —  OF  TITLE  BY  CONTRACT.  157 

bestowed,  are  characterized  rather  by  their  subject  matter, 
than  their  form;  but  those  which  we  shall  hereafter  con- 
sider are  of  forms  more  fixed  and  determinate,  and  are 
also  distinguished  from  the  former  as  being,  in  their  very 
nature  and  definition,  written  instruments.  Among  these, 
the  first  notice  is  due  to — 

VI.  Bonds  (or  writings  obligatory), — which  are  a  kind 
of  contract  in  very  extensive  use,  being  adopted  in  a  great 
variety  of  cases  where  the  object  is  to  obtain  security  for 
the  payment  of  money,  or  the  performance  of  any  other 
act ;  a  bond  being  a  deed,  or  instrument  under  seal,  whereby 
the  party,  from  whom  a  security  is  intended  to  be  taken, 
obliges  himself  to  pay  a  certain  sum  of  money  to  another, 
at  a  day  specified.  Qlf  this  be  all,  the  bond  is  called  a 
single  one  {simplex  obligatio),  but  there  is  generally,]]  in- 
deed, in  practice  invariably,  Qa  condition  added,  that  if 
the  obligor  does  some  particular  act,  the  obligation  shall 
be  void,  or  else  shall  remain  in  full  force.]]  The  nature 
of  this  act  depends  upon  the  particular  object  intended 
to  be  secured.  Thus  it  may  be  the  repayment  of  a  prin- 
cipal sum  borrowed  of  the  obligee,  with  interest,  the  pe- 
riodical payment  to  him  of  an  annuity,  or  the  faithful 
performance,  by  a  third  person,  of  the  duties  of  an  ottice 
held  under  the  obligee ;  but  whatever  the  nature  of  the 
act,  the  penal  sum  (or  penalty)  mentioned  in  the  obligatory 
part  of  the  bond,  is  usually  fixed  at  some  high  amount, 
much  more  than  sufficient  to  cover  any  possible  damage 
arising  from  its  non-observance.  [[In  case  this  condition 
is  not  performed,  the  bond  becomes  forfeited  or  absolute 
at  law,  and  charges  the  obligor,  while  Hving,]]  and,  after 
his  death,  his  executor  or  administrator,  and  (subject  to 
distinctions  explained  in  a  former  part  of  this  work)  is 
also  capable  of  being  enforced  against  his  heir  or  de- 
visee ig). 

Qlf  the  condition  of  a  bond  be  impossible  at  the  time  of 

{g)  Vide  sup.  vol.  i.  pp.396— 398. 
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[[making  it,  or  be  uncertain,  or  insensible,  the  condition 
alone  is  void,  and  the  bond  shall  stand  single  and  uncon- 
ditional ;  for  it  is  the  folly  of  the  obligor  to  enter  into 
such  an  obHgation,  from  which  he  can  never  be  released  (h).'2 
On  the  other  hand,  if  the  condition  be  to  do  a  thing  that 
is  either  illegal  at  common  law,  or  contrary  to  the  pro- 
vision of  an  act  of  parliament,  the  whole  bond  is  void  (i), 
for  the  whole  is  an  unlawful  contract,  and  the  obligee 
shall  take  no  advantage  of  such  a  transaction.  And  the 
effect  will  be  the  same  even  though  the  condition  be  ex 
facie  legal,  if  the  bond  was  in  reality  given  upon  an  illegal 
consideration,  and  in  furtherance  of  an  unlawful  object 
which  the  condition  does  not  disclose,  or  attempts  by  its 
language  to  conceal;  for  though,  by  the  general  rule  of 
law,  the  parties  to  any  deed  are  in  general  estopped  from 
contradicting  it,  or  assigning  to  it  any  intent  beyond  that 
which  appears  on  the  instrument  itself  (A),  yet  an  exception 
is  permitted  in  this  case,  upon  the  obvious  ground  of  pub- 
lic policy  (/).  But  if  a  bond  have  several  conditions,  the 
one  legal  and  the  other  illegal,  and  of  a  nature  entirely 
distinct,  and  not  dependent  upon  each  other,  the  general 
rule  then  is,  that  the  latter  condition  only  shall  be  avoided, 
and  that  the  bond  shall  continue  nevertheless  in  force, 
and  be  subject  to  the  remaining  or  valid  condition  (m). 
Such  appears  to  be  the  state  of  the  law,  with  respect  to 
conditions  impossible  or  illegal  at  the  time  when  the  bond 
is  executed.  But  if  the  condition  be  then  possible  and 
legal,  and  afterwards  becomes  impossible  by  the  act  of 
God,  or  that  of  the  obligee  himself,  or  becomes  by  any 

(/i)  Campbell  t>.  French,  in  enor,  6  is   merely   positive,"  considering   ihe 

T.R.211  ;  vide  Duvergier  v.  Fellows,  bond  as  void  in  the  first  case,  but  in 

5  Bing.  265.  the  second,  single.     Et  vide  Co.  Litt. 

(i)  1  Saund.  by  Pat.  &  Will.  66  a,  206  b. 

D.(l).     lilnckstone  makes  a  distinc-  (k)  Vide  sup.  vol.  i.  p.  446. 

tion  not  recognize<l  by  the  modern  au-  (/)  Coilius   t'.   Hlanlern.   2   Wils. 

lliorities,  between  the  case  where  the  341;  Paxton  r.  Popliam,  i)  East,  421. 

condition  is  "malum  in  se,"  and  wlierc  (»n)  1  Saund.  by  I'al.  6t  Will.  66a, 

it  is  "  contrary  to  tom$  rule  oj  law  that  n.  (I),  u.  (d). 
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means  illegal,  the  penalty  of  the  obligation  is  in  any  of 
these  cases  saved,  and  the  obligor  discharged  from  all 
liability ;  for  no  prudence  or  foresight  on  his  part  could 
guard  against  such  a  contingency  (n). 

[[On  the  forfeiture  of  the  bond,  the  whole  penalty  w«« 
formerly  recoverable  at  law ;  but  here  the  courts  of  equity 
interposed,  and  would  not  permit  a  man  to  take  more  than 
in  conscience  he  ought,  viz.,  his  principal,  interest  and  ex- 
penses,]] when  the  breach  of  the  condition  consisted  in  a 
mere  non-payment  of  money, — or  the  amount  of  damage 
actually  sustained,  where  the  breach  was  of  a  different  kind. 
And  in  the  particular  case,  where  a  bond  was  conditioned 
merely  for  payment  of  a  certain  sum  of  money  on  a  cer- 
tain day,  the  like  practice  was  in  course  of  time  introduced, 
by  the  same  spirit  of  equity,  into  the  courts  of  law  (o).  In 
confirmation  of  which,  it  was  at  length  enacted,  by  the 
4  &  5  Anne,  c.  16,  with  respect  to  bonds  of  this  descrip- 
tion, that  the  bringing  into  Court  of  the  principal  sum 
due,  with  interest  and  costs,  even  though  the  bond  be 
forfeited  and  a  suit  commenced  thereon,  shall  be  a  full 
satisfaction  and  discharge  in  a  court  of  law :  and  farther, 
that  such  a  bond  shall  not  be  forfeited  by  mere  non-pay- 
ment at  the  precise  day  mentioned  in  the  condition ;  but 
that  if  payment  be  made  before  or  even  after  the  day,  it 
shall  be  pleaded  as  a  good  bar  to  any  action  afterwards 
brought  on  the  instrument.  An  improvement  founded  on 
the  same  general  principle  was  also,  by  a  prior  statute, 
introduced  with  respect  to  bonds  conditioned  for  the  per- 
formance of  other  acts  not  consisting  of  the  simple  non- 
payment of  money  on  a  day  certain ;   for  by  the  8  &  9 

(fi)  Co.  Lilt.  206  a  ;    Bro.  Ab.  tit.  is  absolute.     £t  vide  as  to  such  con- 

ConditioD,  pi.  127;  Kaion  v.  Butter,  ditioas,  Co.  Litt.  209  a  ;  Shep.  Touch. 

W.Jon.  180;  2  Bl.  Com.  341.     la  157;  sup.  vol.  i.  p.  281. 

Co.  Litt.  206  a,  the  disiiDCtion  is  also  (o)  Stern  v.  Vanburgb,  2  Keb.  553, 

shown  between  conditions  of  bonds,  555;  Anon.  6  1VIod.  11;  Burridge  v. 

and  conditions  annexed  to  an  e«(a(;;  Fortescue,   ibid.  60;   Ireland's  case, 

as  to  which  last,  it  is  laid  down,  that  ibid.  101  ;  2  Bl.  Com.  341. 
if  they  become  impossible  the  estate 
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Will.  III.  c.  11,  when  an  action  at  law  is  brought  upon  an 
instrument  of  this  description,  a  jury  shall  always  inquire 
of  the  damages  which  the  plaintiff  has  actually  sustained 
by  breach  of  the  condition;  and  though  (for  his  better 
security  in  the  event  of  any  future  breach)  he  may  still 
enter  up  judgment  for  the  penalty,  as  at  common  law,  yet 
he  cannot  taks  out  execution  to  a  larger  amount  than  the 
damages  which  the  jury  shall  assess  (p). 

This  subject  being  nearly  related  to  the  general  one,  of 
contracts  secured  hy  "penalties,  we  shall  take  occasion, 
though  at  the  expense  of  some  digression,  to  advert  to 
some  of  the  learning  connected  with  that  topic. 

In  contracts  not  framed  as  bonds,  (for  to  bonds  we  do 
not  now  refer,)  it  often  happens,  that,  in  connection  with 
a  covenant  or  promise  that  one  of  the  parties  shall  per- 
form a  certain  act,  the  same  instrument  provides  that  he 
shall  pay  to  the  other  a  sum  of  large  amount,  in  the  event 
of  its  non-performance ;  and  the  question  frequently  arises, 
whether  this  sum  should  be  considered  as  a  penalty,  or 
as  the  liquidated  amount  of  damage  which,  in  such  an 
event,  the  injured  party  shall  be  taken  to  have  really  sus- 
tained. Where  it  is  viewed  in  the  former  light,  the  effect 
is,  that  the  party,  who  complains  of  the  breach  of  the 
agreement,  has  the  option  of  bringing  his  action,  either 
for  damages  only,  without  reference  to  the  penalty,  or  for 
the  penalty ;  but  whichever  course  he  takes,  the  effect  is 
much  the  same;  for  by  the  statute  of  William  III., just 
mentioned  (which  applies  to  this  case  as  well  as  to  a  bond) 
though  he  may  obtain  judgment  for  the  penalty,  if  he 
proves  a  breach  of  the  contract,  he  must  limit  his  execu- 
tion to  the  amount  of  damages  which  a  jury  shall  assess 
upon  the  evidence  laid  before  them.  On  the  other  hand, 
where  the  case  is  considered  as  one  of  liquidated  damages, 

{)))  On  this  subject,  vide  SaunJ.  by  Thomas,  5  Barn.  &  Atlol.40  ;  Arch- 
Pat.  &  Will. 58  b  ;  2  id.  187  a  ;  Smith  bishop  of  Canteibury  v.  Kobertson,  3 
V,  Hond,  10  Bing.  125;   Ilomfray  v,  'J'yr.  419. 
I^'K^yi  >>  Mau.  Sc  Scl.  60;  James  v. 
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the  effect  is  to  entitle  the  plaintiff,  on  proving  a  breach, 
to  an  award  both  of  judgment  and  execution  for  the  buni 
80  agreed  upon ;  the  settlenient  of  its  amount  by  the  par- 
ties themselves  superseding  the  exercise  of  any  discretion 
by  the  jury. 

The  question  whether,  in  the  particular  case,  a  given 
sum  shall  fall  under  one  of  these  predicaments  or  the 
other,  depends  partly  upon  the  meaning  of   the  parties 
themselves,  as    apparent    on    the  face   of  the    contract, 
partly  on  that  principle  of  equity  infused  into  the  law,  by 
the  effect  of  the  statutes  already  mentioned,  by  which  a 
party  is  prevented  from  recovering  more  than  he  is  con- 
scientiously entitled  to  claim.     If  the  sum  was  intended 
by  the  contractors  themselves  as  penalty,  the  law   also 
will  always  assign  to  it  the  same  character ;  and  there 
can  be  no  doubt  (in  general)  that  such  is  their  intention, 
where  the  word  "penalty"  is  introduced (y).     And  even 
where  their  own  design  was  to  stipulate  for  liquidated 
damages,  yet  if  the  sum  they  specify  appear  to  be   sub- 
stantially, and  in  its  essential  nature,  a  penalty,  the  law 
will  insist  on  its  being  so  construed,  in  order  to  restrain 
the  plaint. ff's  execution  to  a  reasonable  amount(r).     In 
illustration  of  which  latter  principle  it  may  be  remarked, 
that  where  the    agreement    is    to    pay  a  certain  sum  of 
money,  wilh  a  farther  proviso    for  payment  of  a  larger 
sum,  far  exceeding  what   could    be  due  for  interest,  iu 
case  of  default,  the  larger  sum  will  be  treated  as  penalty, 
even  though  the  parties  have  described  it  as  stipulated 
damages,  because  it  is  clearly  not,  in  such  a  case,  the 
natural  measure  of  compensation  ;    and   upon  the  same 
principle,  where  a  contract  contains  a  variety  of  stipula- 
tions, and  provides  for  payment  of  a  certain  sum  upon 
breach  of  any  one  of  them,  that  sum  will  also  rank,  in 
legal  contemplation,  as  a  penalty.    But,  on  the  other  hand, 
there  are  cases  in  which  reason    and  justice  are  felt  to 

(<j)  Smith  V.  Dickenson,  3  Bos.  &  (r)  Aslley  v.  Weldon,  2  Bos.  &  Pol. 

Pul.  630.  346;  Kemble  v.  Farren.  6  Bing.  141. 

VOL.  II.  .M 
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require  an  opposite  construction,  provided  the  language  of 
the  parties  is  consistent  with  the  supposition  that  they 
intended  the  sum  specified,  to  be  taken  as  the  real  measure 
of  damages.  Thus  where  a  man  engao-ed  with  a  woman  to 
marry  none  but  her,  and  on  marrying  with  any  other  to  pay 
her  1000/.,  though  the  contract  was  adjudged  void  as  being 
in  restraint  of  marriage,  yet  it  was  held  that,  supposing  it 
valid,  she  would  be  entitled,  on  breach  of  it,  to  the  entire 
sum  (s). 

VII.  We  shall  next  advert  to  bills  of  exchange  and  pro- 
missory note,  being  two  different  species  of  mercantile  in- 
struments, in  writing  (without  seal),  by  which  men  enter 
into  engagement  for  the  payment  of  money  :  and  we  shall 
treat  of  them  severally,  and  in  their  order,  though  there 
is  so  little  difference  in  principle  between  a  bill  and  a  note, 
that  when  the  nature  and  properties  of  the  former  are  well 
understood,  the  latter  will  require  but  a  very  brief  notice. 

1.  First  then,  a  hill  of  exchange  (which  |^is  a  security 
originally  invented  among  merchants  in  different  countries, 
for  the  more  easy  remittance  of  money  from  one  to  the 
other,  and  has  since  spread  itself  into  almost  all  pecu- 
niary transactions,)^  may  be  defined  as  [[an  open  letter 
of  request  from  one    man   to    another,  desiring    him    to 
pay  a  sum,  named  therein,  to  a  third  person,  on  his  ac- 
count;^ and  by  this  method  \jx  man  at  the  most  distant 
part  of  the  world  may  have  money  remitted  to  him  from 
any  trading  country.     If  A.  lives  in  Jamaica,  and  owes 
B.,  who  lives  in  England,  lOOOZ. ;  now  if  C.  be  going  from 
England  to  Jamaica,  he  may  pay  B.  the  1000/.,  and  take 
a  bill  of  exchange  drawn  by  B.  in  England,  upon  A.  in 
Jamaica,  and  receive  it  when   he   comes  thither.     Thus 
does  B.  receive  his  debt,    at    any  distance  of  place,  by 
transferring  it  to  C,  who  carries  over  the  money  in  paper 
credit,  without  danger  of  robbery  or  loss.     This  method 
is  said  to  have  been  brought  into  general  use  by  the  Jews 
and  Lombards,  when  banished  for  their  usury  and  other 
vices,  in  order  more  easily  to  draw  their  effects,  out  of 

(i)  Lowo  t;.  Peers,  4  Burr.  2225. 
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[[France  and  England,  into  those  countries  in  which  they 
had  chosen  to  reside;  but  the  invention  of  it  was  a  little 
earlier,  for  the  Jews  were  banished  out  of  Guienne  in 
1287,  and  out  of  England  in  1290(0;  and  in  1236,  the 
use  of  paper  credit  was  introduced  into  the  Mogul  empire 
in  China(M).  In  common  speech,  such  a  bill  is  frequently 
called  a  drafty  but  a  bill  of  exchange  is  the  more  legal,  as 
well  as  mercantile  expression.  The  person,  however,  who 
writes  this  letter,  is  called  in  law  the  drawer^  and  he  to 
whom  it  is  written,  the  drawee^  and  the  third  person,  to 
whom  it  is  payable,  is  called  i\ie payee. 

These  bills  are  either  foreign  or  inland;'^  foreign,  when 
drawn  by  a  person  residing  abroad,  or  in  Scotland  or 
Ireland  (j:),  upon  his  correspondent  in  England,  or  vice 
versa]  and  inland,  when  both  the  drawer  and  the  drawee 
reside  in  England.  [[Formerly  foreign  bills  of  exchange 
were  much  more  regarded,  in  the  eye  of  the  law,  than 
inland  ones,  as  being  thought  of  more  public  concern,  in 
the  advancement  of  trade  and  commerce  ;  but  now  by  two 
statutes,  the  one  9  dc  10  Will.  III.  c.  17,  the  other  3  &  4 
Anne,  c.  9,  made  perpetual  by  7  Anne,  c.  25,  inland 
bills  of  exchange  are  put  upon  the  same  footing  as  foreign 
ones ;  what  was  the  law  and  custom  of  merchants  with 
regard  to  the  one,  and  taken  notice  of  merely  as  such, 
being  by  those  statutes  expressly  enacted  with  regard  to 
the  other,]]  so  that  now  there  is,  in  law,  no  substantial 
difference  between  them  {y). 

If  a  bill  be  made  payable  (as  is  most  usually  the  case) 
to  order,  that  is,  either  to  a  certain  person  and  his  order, 
or  merely  to  his  order  (which  is  in  all  respects  equivalent), 
it  is  said  to  be  negotiable (^z);  (a  term  applied,  in  law,  to 

(t)  2  Carte,  Hist.  Eng.  203 — 206.  ttamptd  according  to  the  reveoue  law 

(n)  Mod.  Un.  Hist.  iv.  499.     Bills  of  this  couotry   (vide  55  Geo.  3,  r. 

of  exckaDge  are  said  to   have   been  184),  in  lequiriag  a  vritten  (and  not 

known  to  the  anlients;  vide  Park,  Ins.  admitting  of  a  verbal)  aeeeptance,  and 

Introd.  six.  n.  (6).  7th  edit.  in  requiring  no  protest,  in  the  event  of 

(>)  Mahouey  v.  Ashlin,  2  Barn.  &  dishonour. 
Adol.  478.  (r)  Bayley  on  Bills,  31 ,  5ih  edit. ; 

(y)  An  inland  bill  ditfers,  however,  Plimley  v.  Westley,  2   Biiig.  N.  C. 

from  a  foreign  one,  in   requiring  lo  be  249. 

M  2 
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any  instrument,  the  right  of  action  on  which  is,  by  excep- 
tion from  the  common  rule  (a),  freely  assignable  from  man 
to  man ;)  and  the  payee  may,  by  indorsement,  or  writing 
his  name  in  dorso,  assign  over  his  interest  in  the  bill.  Such 
indorsement  may  either  be  in  hlank  or  in  full.  In  the 
former  case,  the  payee  simply  writes  his  own  name,  in  the 
latter,  he  also  names  the  intended  assignee,  as  the  person 
to  receive  payment ;  and  to  him,  in  either  case,  he  delivers 
over  the  instrument  so  indorsed;  and  such  assignee  (or 
indorsee  as  he  is  called)  may  indorse  in  like  manner  to 
another,  and  so  on  in  infinitum.  If  the  bill  be  payable  (as 
it  may  be)  simply  to  a  person  named,  and  not  to  order,  it 
is  not  negotiable  ;  and  on  the  other  hand,  if  made  payable 
to  hearer  (as  is  always  the  case  in  that  species  called  a 
cheque  on  a  banker),  it  is  negotiable  without  any  indorse- 
ment, and  by  mere  delivery ;  and  the  case  is  the  same 
where  a  bill,  payable  to  order,  is  indorsed  in  hlank  by  the 
payee ;  for  it  may  afterwards  be  transferred,  either  by  a 
new  indorsement  and  delivery,  or  by  simply  delivering  it 
to  the  intended  transferee. 

When  the  time  arrives  at  which  a  bill  is  intended  to  be 
payable,  it  is  said  to  be  due,  (or  at  maturity);  but  this  is 
not  precisely  the  time  expressed  for  payment  on  the  face 
of  it,  the  custom  of  merchants  allowing  for  that  purpose 
(unless  it  be  drawn  payable  on  demand{h)),  three  addi- 
tional days,  which  are  called  days  of  grace  ;  so  that  a  bill 
becomes  in  reality  due  upon  the  third  day  of  grace,  and 
not  earlier,  unless  it  fall  upon  a  Sunday,  Christmas-day, 
Good  Friday,  or  a  day  of  public  fast  or  thanksgiving(c). 
in  which  case  the  bill  becomes  due  the  day  before.  At  any 
time  before  it  becomes  due,  the  person  who  possesses  or  is 
the  holder  of  it,  whether  as  payee  or  transferee,  n\^y  present 
it  (that  is,  carry  and  show  it)  to  the  drawee,  for  his  accept- 
ance. This  it  is  in  his  option  either  to  make  or  to  refuse ; 
and  we  will  first  suppose  him  to  take  the  former  course. 

(a)  Vide  tup.  p.  101.  grace  are  allowed  ;  ibid. 

(/O  Chiuy,  Hills,  377,  9lh  ed.     If  (c)  39  &  40  Geo.  3,  c.  42  ;  7  &  8 

drawn  payable  at  sight,  the  days  of      Geo.  4,  c.  15. 
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An  acceptance  (as  to  the  manner  of  it)  must,  in  the  case 
of  an  inland  bill,  be  made  in  writing  on  the  instrument (c/): 
in  the  case  of  a  foreign  one,  may  be  either  written  or 
verbal  (e).  The  bill  may  also  be  either  accepted  gene- 
rally, or  accepted  payable  at  a  banker's ;  but  the  latter 
mode  is  merely  for  the  convenience  of  the  drawee,  and  ia 
no  respect  qualifies  his  liability  (/) ;  the  address  at  the 
bunker's  not  having  the  effect  of  making  the  bill  payable 
at  the  banker's  o;//y,  unless  restrictive  words  are  added 
to  that  effect  (ff).  After  acceptance,  any  person  who,  as 
payee,  or  by  transfer  (whether  before  or  after  acceptance), 
may  be  the  holder  of  the  bill  at  its  maturity,  is  entitled  to 
immediate  payment  of  the  amount  for  which  it  is  drawn, 
upon  presenting  it  to  the  acceptor  or  at  the  place  where 
he  has  made  it  payable  (/<)  for  payment ;  and  if  the  money 
be  not  then  paid,  has  a  right  to  bring  an  action  against 
the  acceptor,  for  the  amount.  But  the  holder  is,  under 
such  circumstances,  also  entitled  to  have  recourse  to  the 
drawer,  and  to  every  person  whose  name  was  on  the  bill 
as  indorser  when  it  originally  came  to  his  hands ;  for  each 
of  these  parties  Qis  a  warrantor  for  the  payment  of  the 
bill]]  and  it  is  on  the  credit  of  their  names  (though  also  on 
that  of  the  acceptor,  where  it  was  negotiated  after  accept- 
ance) that  he  is  supposed  to  have  become  the  holder. 
His  right,  however,  to  have  recourse  to  the  drawer  and 
indorsers,  is  subject  to  these  conditions,  first,  that  he  shall 
have  presented  the  bill  to  the  drawee  for  payment  on  the 
precise  day  when  it  became  due ;  and  next,  that  he  give 
reasonable  notice  of  its  non-payment  (that  is,  under  ordi- 
nary circumstances,  notice  on  the  following  day,  or  to 
persons  not  residing  in  the  same  town,  by  the  post  of  that 
day,  or  in  case  of  a  foreign  bill,  by  the  next  ordinary  con- 

(d)   1  &  2  Geo,  4,  c.  78,  8.2  (vide  Cres.  1. 
Mahoney  v.  Aslilin,  2   Uarn.  &  Aid.  (»)  1  &  2  Geo.  4,  c.  78,  s.  1.     As 

478).     The  same  provision  was.  by  9  to  the  state  uf  the  law  prior  to  this  act, 

Geo.  4,  0.24,  s.  8,  extended  to  Ireland.  vide  Rowe  c.  Young,  2  Brod.  &  Biag. 

{e)  Clarke  v.  Cock,  4    East,    57;  165 ;  2  Bligh,  391. 
Bayley  on  Bills,  174,  6th  ed.  (h)  De  Bergareche  v.  Pillin,  3  Bing. 

(/)  Turner  i'.  Hayden,  4  Barn.  &  476. 
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veyance)  to  all  the  parties  whom  he  so  intends  to  charge  ; 
or  at  least  to  him  whose  name  was  last  placed  on  the 
bill,  in  order  that  the  latter  may  give  the  like  notice  to 
the  party  next  before  him,  and  so  in  succession,  each 
party  being  allowed,  in  turn,  a  day  for  the  purpose  (?). 
An  indorser,  so  called  upon  and  obliged  to  pay,  is,  on  the 
other  hand,  at  liberty  to  have  recourse  to  the  drawer,  or 
to  any  indorser  prior  to  himself  in  order,  provided  such 
party  shall  have  had  due  notice;  and  the  same  right 
attaches  successively  to  each  indorser  in  his  turn ;  but  the 
original  payee  has  of  course  no  prior  party  to  resort  to  but 
the  drawer;  and  the  drawer  can  resort  to  no  party  but  the 
acceptor,  on  whom  rests  all  the  while  the  primary  liability, 
and  to  whom  the  drawer,  or  any  other  party  compelled  to 
take  up  the  bill,  is  always  entitled  to  look  for  satisfaction. 
We  will  next  suppose  the  drawee  to  refuse  acceptance, 
a  refusal  that  the  law  will  imply,  unless  he  accepts  imme- 
diately on  presentment,  or  within  twenty-four  hours  after 
the  bill  is  left  with  him  for  the  purpose (/i).  By  such  re- 
fusal, the  person  who  is  holder  at  the  time,  becomes  ap- 
prised that  the  bill  is  an  ineffectual  security,  so  far  as  the 
drawee  is  concerned,  and  is  therefore  entitled  to  charge 
the  other  parties,  viz.  the  drawer  and  indorsers,  and  even 
to  charge  them  instanter,  as  liable  to  immediate  payment, 
though  the  bill  is  not  yet  arrived  at  maturity.  But  to 
justify  any  recourse  against  these  parties,  they  must  have 
notice  of  the  non-acceptance,  according  to  the  same  law 
and  course  of  proceeding  that  was  before  stated  in  refer- 
ence to  the  case  of  non-payment,  and  such  of  them  as  are 
consequently  obliged  to  take  up  the  bill  are  entitled,  as  in 
that  case,  to  their  remedy  over,  against  all  prior  parties. 
The  holder  is  besides  at  liberty,  after  giving  notice  of 
non-acceptance,  to  take  his  chance  that  the  bill  may,  not- 

(t)  At  to  notice  of  dishonour,  vide  Woodthorpe  v.  Lawes,  2  Mee.  &  W. 

Williami  i>.  Sniilli,  2  Ham.  &  Aid.  109,  348  ;  Shelton  v.  Hraiihwaile,  7 

600 ;  Chapman  v.  Kcnnc,  3  Ad.  &  Kl.  Mee.  &  W.  43G ;  8  Mee.  &  W.  252. 

193;  Terry  V.  Parker.  6  Ad.  &  El.  (k)  1  Lord  Haym.  281. 
602;   Grugeon  v.  Smith,  ibid.  499; 


CHAP.  V. — OF  TITLE  BY  CONTRACT.  167 

withstanding  the  refusal  to  accept,  be  ultimately  paid  by 
the  drawee,  and  may  accordingly  present  it  to  him  for 
that  purpose  when  it  comes  to  maturity,  without  thereby 
waiving  his  right  of  recourse  against  the  other  parties. 

Another  case  still  remains  to  be  supposed,  which  is 
that  of  the  bill  being  never  presented  for  acceptance;  for 
in  general  it  is  at  the  option  of  the  holder  whether  he  will 
make  such  presentment  or  not,  the  object  of  it  being  only 
to  ascertain  whether  the  bill  is  likely  to  be  paid,  and  to 
strengthen  its  credit,  if  possible,  by  the  additional  security 
of  the  acceptor's  name ;  though  if  a  bill  be  drawn  payable 
(as  it  often  is)  at  a  specified  period  after  sights  or  after 
demand,  a  presentment  for  acceptance  is  in  that  particular 
case  indispensable,  in  order  to  give  sight  to  the  drawee, 
or  to  make  demand  upon  him,  and  thereby  to  fix  the  time 
at  which  the  bill  is  to  become  due  (I).  But  the  case  of  a 
bill  never  presented  for  acceptance  will  not  require  a  sepa- 
rate discussion;  for  where  that  ceremony  is  omitted,  the 
bill  must  at  all  events  be  presented  for  payment;  and 
the  same  law  of  proceeding  against  the  drawer  and  in- 
dorsers,  will  then  apply,  as  already  stated  in  reference  to 
the  case  where  an  accepted  bill  is  presented  for  payment. 

Independently  of  the  notice  of  non-acceptance,  and  of 
non-payment,  the  holder  is  also  entitled  to  have  the  bill 
of  which  either  acceptance  or  payment  is  refused,  pro- 
tested;  and  the  \^protest  must  be  made  in  writing  under  a 
copy  of  such  bill  of  exchange,  by  some  notary  public,  or 
if  no  such  notary  be  resident  in  the  place,  then  by  any 
other  substantial  inhabitant  in  the  presence  of  two  cre- 
dible witnesses.]]  In  the  case  of  a  foreign  bill,  such  pro- 
test is  essential  to  the  right  of  the  holder  to  recover  from 
the  drawer  or  indorsers(»«);  and  when  made,  due  notice 
of  dishonour  having  been  also  given,  will  entitle  him  to 
recover  the  amount  of  the  bill,  with  interest,  and  all  ex- 
penses, including  the  re-exchange  (n),  occasioned  by  re- 
turning it  to  the  country  where  it  was  drawn.     But  upon 

CO  Chit.  Bills.  272.  9ilied.  (n)  Mellish  r.  Simeon,  2   H.  Bi. 

(m)  Chit.  Bills,  332,  9ih  ed.  378. 
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an  inland  bill  the  principal  and  interest  may  be  recovered 
from  these  parties  (due  notice  being  given)  without  a  pro- 
test(o);  which  is  indeed  a  ceremony  not  usually  observed 
with  respect  to  bills  of  this  description  (p);  though  by  sta- 
tutes 9  &  10  Will.  III.  c.  17,  and  3  &  4  Anne,  c.  9,  an  inland 
bill  is  made  hable,  if  the  holder  thinks  fit,  to  be  protested. 
By  2  "&  3  Will.  IV.  c.  98,  a  bill  drawn  payable  in  any  place 
other  than  the  residence  of  the  drawee,  and  not  accepted, 
may  be  afterwards  protested  for  non-payment  in  such  place 
accordingly ;  and  no  farther  presentment  to  the  drawee 
shall  be  required. 

A  bill,  of  which  acceptance  is  refused  by  the  drawee,  is 
sometimes  accepted  snpra  protest,  for  honour  of  the 
drawer,  {or  for  honour  of  the  indorser,  as  the  case  may  be:) 
that  is,  some  friend  of  the  drawer  or  indorser  intervenes, 
to  prevent  the  bill  from  being  sent  back  upon  him  as  un- 
paid, by  placing  his  own  name  upon  it  as  acceptor,  after 
a  protest  has  been  drawn  up  declaratory  of  its  dishonour 
by  the  drawee.  This  operates  not  as  an  engagement  to 
pay  absolutely,  but  only  to  pay  in  the  event  of  its  being 
presented  for  payment  to  the  drawee,  when  it  arrives  at 
maturity,  of  its  being  again  dishonoured  by  him,  and  pro- 
tested for  payment,  and  of  its  being  afterwards  duly  pre- 
sented for  payment  to  the  acceptor  for  honour.  But  on 
these  conditions  being  fulfilled,  the  latter  is  then  absolutely 
liable,  as  if  he  had  accepted  in  capacity  of  drawee,  so  far 
as  regards  the  claim  of  any  person  whose  name  stands 
subsequent  to  his  for  whose  honour  the  acceptance  was 
made:  while  on  the  other  hand  the  acceptor,  upon  being 
obliged  to  pay,  has  a  right  of  recourse  against  the  person 
last  mentioned,  or  against  any  party  antecedent  to  him  in 
the  series  of  names((y).  With  respect  to  bills  accepted  in 
this  method,  or  bills  drawn  "  with  a  reference  upon  them 
in  case  of  need"  (which  is  a  form  of  draft  occasionally 
adopted),  it  is  provided  by  G  &  7  Will.  IV.  c.  68,  that  it 

(o)  Cbit.BUli,  455, 9th  ed.;  Windle  (q)  Mitchell  v.  Baring,  10  B.  &  C. 

V.  Andrews,  2  Barn.  &  Aid.  701.  4  ;  Iloare  v.  Cazenove,  16  East,  391  ; 

(p)  Chit.  Billt,  335,  465,  9lh  ed.         Williams  i;.  Germaine,  7  B.  &  C.  468. 
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shall  not  be  necessary  to  present  them  to  the  acceptors 
for  honour,  referee  or  referees,  (nor  where  the  address  to 
these  parties  is  in  a  different  town,  to  forward  them  for 
such  presentment),  until  the  day  following  the  day  on 
which  they  became  due,  or  supposing  the  day  following 
to  be  Sunday,  Good  Friday,  Christmas  day,  or  a  day  of 
public  fast  or  thanksgiving,  then  not  till  the  next  day. 

A  bill  of  exchange,  as  compared  with  other  contracts  or 
instruments  of  contract,  pouesMS  some  legal  properties 
of  a  peculiar  kind.  First,  though  the  sum  of  money  for 
which  a  bill  is  drawn  is  a  chose  in  action{r),  and  not  a 
thing  in  possession,  and  by  the  general  rule  would  conse- 
quently be  incapable  of  assignment,  yet  if  the  bill  be  pay- 
able to  order  or  bearer,  that  sum  is  liable,  as  we  have  seen, 
to  be  assi(rned.  Thus  if  A.  draws  on  B,  in  favour  of  C. 
or  order,  and  C.  endorses  over  to  D.,  the  right  to  receive 
the  money  from  B.,  which  wsis  before  vested  in  C,  is  now 
transferred  (as  well  as  the  instrument  itself)  to  D  ,  and 
with  it  the  right  of  action,  in  the  event  of  its  dishonour, 
against  the  several  parties  by  whom  it  is  drawn,  indorsed, 
or  accepted.  Again,  though  by  the  general  rule  of  law  a 
party  can  give  no  better  title  to  a  thing  personal  than  he 
himself  possesses ;  yet  he  who  has  obtained  by  wrongful 
means  the  possession  of  a  bill  of  exchange,  drawn  payable 
to  order  and  indorsed  in  blank,  or  drawn  payable  to  bearer, 
is  competent  to  make  a  valid  transfer  of  the  instrument 
and  its  contents,  by  indorsing  or  merely  delivering  it, 
for  valuable  consideration,  to  a  person  unaware  and  un- 
suspicious of  the  defect  of  his  title  (s).  Thus  if  a  bill  be 
drawn  by  A.  in  favour  of  B.  or  order,  who  indorses  it  in 
blank  to  C,  and  it  is  afterwards  stolen  by  D.,  and  by  him 
indorsed  over,  or  merely  delivered,  to  E.  for  a  valuable 
consideration,  the  latter  (supposing  him  to  have  taken  it 
bond  Jide)  will  become  the  lawful  holder  of  it,  even  as 

(r)    2    Bl.    Com.    468.      As    to       135  ;  Gill  v.  CnbUt,  3  Bam.  &  Cies. 
cho&es  in  action,  vide  sup.  p.  74,  101.       466;   Backhouse  r.  Harmoo,  5  Barn. 
(()  Lowndes  v.  Ander&on,  13  East,      &  Adol.  1098. 
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against  C,  from  whom  it  was  stolen  (t).  In  this  parti- 
cular the  instruments  in  question  (and  indeed  all  others 
of  a  negotiable  kind  (u)),  when  transferable  by  mere  de- 
livery, are,  for  the  benefit  of  commerce,  placed  upon  the 
same  basis  with  the  current  coin  of  the  realm,  which 
passes  freely  from  man  to  man,  without  regard  to  any 
defect  in  the  title  of  him  who  pays  it  over,  provided  it  be 
paid,  for  valuable  consideration,  to  an  innocent  party  (x). 
Another  important  characteristic  of  bills  of  exchange, 
and  one  founded  on  the  same  mercantile  policy,  is  this, 
that  though  a  party  attempting  to  enforce  a  simple  con- 
tract in  a  court  of  law,  is  in  other  instances  obliged  to 
prove  the  consideration  on  which  the  promise  was  made, 
and,  on  failure  of  such  proof,  will  be  defeated ;  yet  no 
evidence  on  this  point  is  required  from  the  holder  of  a  bill 
of  exchange,  who  is  in  general  called  upon  to  prove  no- 
thing beyond  the  signature  of  the  party  charged.  For 
every  bill  is  deemed,  in  law,  to  carry  with  it  priynd  facie 
evidence  of  a  sufficient  consideration  (y).  However,  if 
the  party  charged  is  on  his  side  in  a  condition  to  show 
that  he  received  710  consideration,  and  that  the  holder 
gave  none,  the  claim  of  the  latter  will,  under  such  circum- 
stances, be  barred  (2) ;  for  the  general  principle  which 
governs  other  simple  contracts,  applies  also  to  a  bill  of 
exchange,  namely,  that  ex  nudo  pacta  non  oritur  actio;  for 
which  reason  it  is  usual  to  express  on  the  face  of  these 

(t)  Beckwilh  v.  Corral,  3  Bing.  the  principle  referred  to  in  the  text ; 
444  ;  Goodman  i;.  Harvey,  4  Ad.  &  vide  Miller  v.  Race,  1  Smith's  Lead- 
El.  870.  ing  Cases,  256. 

(u)  As  to  the  term  negotiable,  vide  (t/)  2  Bl.  Com.  446. 

sup.  p.  163.  (s)  It  is  said  by  Blackstone,  2  BI. 

(x)  Miller  v.   Race,    Burr.  452  ;  Com.  446,  that  ••  if  a  man  enter  into 

Clark  V.  Shee,  Cowp.   197;  3  Bur.  "  a  voluntary  bond,  or  give  a  promis- 

1516  ;  Gorgier  v.  Mieville,  3  Barn.  &  "  sory  note,  he  shall  not  bo  allowed  to 

Crei. 45  ;  Brandao  v.  Harnett,  I  Man.  "  aver  the  want  of  a  consideiation  ;" 

&  Gran.  936.     It  is  said  in  liie  books  but  this  is  not  true  as  regards  a  pro- 

that  "  money  cannot  be  followed,  be-  missory    note   or    bill   of    exchange  ; 

*' cause  it  has  no  ear-marfc,"  but  this  which,  as  to  their  consideration,  arc 

if  merely  an  inaccurate  expression  of  subject  to  the  law  stated  in  the  text. 
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instruments,  that  value  has  been  received  by  the  drawer, 
in  order  to  show  the  consideration  upon  which  he  draws 
the  bill,  and  on  which  he  impliedly  promises  to  pay  the 
amount,  in  the  event  of  non-payment,  or  non-acceptance, 
by  the  drawer  (a). 

2.  A  promissory  note  (or  note  of  hand)  is  an  open  letter 
of  engagement  from  one  man  to  another,  promising  to 
pay  him  a  certain  sum  of  money  therein  specified ;  and  it 
may  be  made  payable,  like  a  bill  of  exchange,  either  to  a 
man  and  his  order,  or  merely  to  his  order,  or  to  himself, 
without  the  word  order,  or  to  bearer  (i).  These  instru- 
ments are,  by  the  statutes  3  &  4  Anne,  c.  9,  and  7  Anne, 
c.  25,  made  capable  (if  payable  to  order  or  bearer)  of  as- 
signment, and  placed  in  all  respects  upon  the  same  foot- 
ing with  inland  bills  of  exchange  (c) ;  so  that  every  point 
of  law  which  applies  to  the  one,  may  be  taken  generally 
as  applicable  also  to  the  other,  with  only  this  difference, 
that  as  a  note  is  originally  made  between  but  two  parties, 
viz.  the  maker  and  the  payee,  and  there  is  no  third  party  or 
drawee,  as  in  the  case  of  a  bill,  so  all  those  legal  incidents 
of  a  bill  which  regard  the  position  of  the  drawee,  and  the 
nature  and  efl'ect  of  an  acceptance,  are  of  course  foreign 
to  a  note.  The  maker  stands  in  the  place  both  of  drawer 
and  acceptor,  and  is  the  party  in  every  case  primarily 
liable.  To  him  the  holder  presents  in  the  first  instance, 
for  payment,  when  the  note  is  at  maturity,  and  on  his 
failure  to  pay,  may  resort  to  the  indorsers,  each  of  whom 
has  in  his  order  a  right  of  recourse  against  the  names  an- 

(a)  2  Bl.  Com.  468.  As  to  the  4  Ann.  c.  9,  prmnitaorf  notes  are  de- 
words  value  received  in  a  bill,  see  scribed  as  notes  signed  by  tbe  party 
also  Grant  r.  De  Costa,  3  Mau.  &  who  makes  the  same,  whereby  such 
Sel.  351  ;  Highmore  v.  Primrose,  5  party  promises  to  piy  unto  any  other 
Mau.  &  Sel.  65;  Hatch  v.  Trayes,  11  person,  or  his  order,  or  to  bearer,  any 
Ad.  6c  £1.  702.  sura  of  money  therein  mentioned. 

(b)  Bay  ley  on  Bills,  16  ;  R.  v.  (c)  As  to  their  effect  before  the 
Box,  6  Taunt.  3'28.  As  to  what  statutes,  vide  Clerke  v.  Mai  tin,  2  Ld. 
amounts  to  a  promissory  note,  see  Raym.757;  Brown  v.  Harraden,  4  T. 
1  Mee.  &  \V.  533.  In  the  statute  3  &  R.  151. 
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terior  to  his  own  ;  leaving  to  the  first  indorser,  or  original 
payee,  no  remedy  except  against  the  maker  himself. 

Such  is,  in  a  general  view,  the  state  of  the  law  relative 
to  bills  of  exchange  and  promissory  notes  ;  to  which  we 
shall  only  add,  that  by  17  Geo.  III.  c.  30,  all  inland  bills 
of  exchange  and  notes  to  the  amount  of  20s.,  and  less  than 
5L,  [[are  subject  to  many  regulations  and  penalties ;  the 
omission  of  any  one  of  which  vacates  the  security,  and  is 
penal  to  him  that  utters  it;^  that  by  statute  48  Geo.  III. 
c.  88,  s.  2(ri),  [[all  promissory  or  other  notes,  bills  of  ex- 
change, drafts,  and  undertakings  in  writing,  being  negoti- 
able or  transferable,  for  the  payment  of  less  than  20s.  are 
declared  to  be  null  and  void,  and  it  is  made  penal  to  utter 
or  publish  any  such,  they  being  deemed  prejudicial  to  trade 
and  public  credit,^]  and  that  by  statute  7  Geo.  IV.  c.  6  (e), 
the  making  or  issuing  of  promissory  notes  payable  on  de- 
mand to  bearer,  for  any  sum  less  than  51.,  is  prohibited 
under  a  penalty. 

VIII.  Among  the  forms  of  contract  which  deserve  to  be 
particularized,  must  also  be  included  that  of  policies  of 
insurance. 

These  are  mercantile  instruments  in  writing,  by  which 
one  party,  in  consideration  of  a  premium,  engages  to  in- 
demnify another  against  a  contingent  loss,  by  making  him 
a  payment  in  compensation,  whenever  the  event  shall 
happen  by  which  the  loss  is  to  accrue.  The  effect  of  such 
a  contract  is  obviously  to  protect  the  latter  party  (or  as- 
sured, as  he  is  called)  from  the  hazard  to  which  he  would 
otherwise  be  exposed,  and  to  throw  it  upon  the  insurer  or 
party  giving  the  indemnity.  And  yet  it  is  no  less  clear, 
that  where  this  person  carries  on  a  general  trade  or  busi- 
ness of  insurance,  he  is  in  a  great  measure  protected  on 
his  part  also  from  risk ;  for  though  he  may  be  greatly  a 
loser  by  the  particular  adventure,  he  may  adjust  the  j)re- 

(d)  Tbit  itatute  repeal*  the  15  Goo.       retainn  the  provisions  stated  in  the  Ifxt. 
3,  c.  61,  mentioned  by  Blackstone,  but  (e)  T.t  vide  9  Geo.  4,  c.  65,  s.  1. 
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mium  he  demands  on  tliis  and  other  similar  transactions, 
at  such  an  amount  as,  upon  a  calculation  of  the  average 
value  of  the  chance,  shall  secure  him  compensation,  and 
even  profit,  in  the  result  of  a  sufficiently  extende  1  series 
of  adventures.  It  is  evident,  too,  that  such  contracts  are 
most  safe  and  beneficial  to  both  the  parties  concerned, 
when  the  indemnity  is  given  by  a  competent  number  of 
persons,  and  not  merely  by  an  individual;  because  a  body 
of  insurers  afford,  by  their  collective  liability,  a  stronger 
security  to  the  assured,  than  if  he  had  to  depend  upon  the 
solvency  of  any  single  contractor;  and,  on  the  other  hand, 
are  themselves  protected,  in  the  ratio  of  their  number,  from 
the  ruin  which  might  otherwise  be  the  result  of  a  heavy 
loss,  or  a  long  continued  series  of  misadventures.  The 
losses  against  which  such  indemnities  are  most  commonly 
taken,  are  those  which  occur  on  vessels  at  sea,  or  by 
means  of  accidental  fire,  or  by  death;  and  this  "~e 

to  the  three  several  denominations  — of  marine  i  </, 

fire  insurance,  and  life  insurance. 

Marine  insurance  (an  invention  of  incalculable  import- 
ance to  the  interests  of  commerce)  is  held,  by  writers  of  the 
highest  eminence  (/),  to  have  been  unknown  to  the  an- 
tients ;  and  is  said  to  have  been  introduced  into  this  coun- 
try by  the  Lombards,  in  the  course  of  the  13th  century ; 
a  supposition  the  more  probable  (as  remarked  in  a  work 
of  authority),  because  the  Italians  were  the  earliest  im- 
provers of  commercial  science  in  Europe,  during  the  middle 
ages(^).  No  trace  of  the  invention, however,  has  been  found, 
in  our  legal  history,  prior  to  the  reign  of  Elizabeth  (A) ; 

(/)  Grotiusaod  Bynkershoek,  vide  "  made  in  Lombard  Su«et,"  &c.  the 

Park's  Insurance,  Introd.  xxi.  7th  ed.  plare  where  these  Italians  are  known 

(g)  Paik's  Insurance,  xxxviii.  7th  to  have  taken  up  their  residence,  and 
edition.  The  same  learned  writer  carried  on  their  trade.  Ibid, 
remarks,  that  a  clause  is  to  this  day  (A)  The  earliest  case  on  this  sub- 
inserted  in  all  policies  of  insurance,  ject,  found  by  Mr.  Justice  Park,  occurs 
"  that  this  writing  or  policy  of  assur-  in  the  30  and  31  of  Elizabeth,  and  is 
"  ance  shall  be  of  as  much  force  and  reported  6  Rep.  47  b. 
"  effect,    as    any  writing    heretofore 
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but  by  a  statute  of  the  43rd  of  that  queen,  c.  12  (i),  a 
particular  court,  called  the  court  of  policies  of  assurance, 
was  established  for  the  trial,  in  a  summary  way,  of  causes 
relating  to  contracts  of  this  description ;  and  the  proceed- 
ings of  that  court  were  farther  regulated  by  the  statute 
13  &  14  Car.  II.  c.  23;  but  owing  to  some  fundamental 
defects  in  its  constitution,  and  the  preference  given  to  the 
ordinary  tribunals,  it  has  long  since  fallen  into  entire 
disuse. 

Marine  insurances  are  most  commonly  undertaken  by 
private  persons,  each  carrying  on  for  himself  that  branch 
of  business,  a  certain  number  of  whom  usually  subscribe 
the  instrument  (or  'policy,  as  it  is  called),  each  engaging, 
on  his  own  separate  account,  to  indemnify  to  the  extent 
of  a  particular  sum  of  money,  being  a  proportion  of  the 
whole  value  of  the  subject  of  insurance;  and  these  are 
called,  in  reference  to  the  method  used  of  thus  subscribing 
their  names,  underwriters.  But  marine  insurances  may 
also  be  made  by  persons  associated  together  in  corporate 
bodies,  or  in  partnership.  A  restriction,  indeed,  formerly 
existed  on  this  subject,  it  having  been  provided  by  6  Geo.  I. 
c.  18  (amended  by  8  Geo.  I.  c.  15,  s.  25,  and  11  Geo.  I. 
c.  30,  s.  43),  that  with  the  exception  of  two  corporations 
called  the  Royal  Exchange  Assurance,  and  London  As- 
surance Companies,  no  corporation  or  partnership  what- 
ever should  either  underwrite  a  marine  policy,  or  lend 
money  on  bottomry.  But  by  5  Geo.  IV.  c.  114,  this  re- 
striction is  now  repealed.  Other  regulations,  however, 
have  been  imposed  by  the  statute  law,  relative  to  this 
species  of  insurance.  In  order  to  prevent  the  incon- 
venience which  had  arisen  from  policies  being  made 
in  Idanh,  that  is,  without  specifying  the  names  of  the 
persons   for  whose   benefit,  or  on   whose  account  they 

(i)  It  it  observable,  that  this  sta-  this  is  insufHcient  to  refute  the  opinion, 

tule  speaks  of  insurances  as  having  tiiat  tlieir  intruduction  is  to  be  referred 

existed,  time  out  of  mind,  in  this  king-  to  the  13th  century,  when  the  Lombards 

(lorn  and  abroad.     Perhaps,  however,  first  came  into  Kngiund. 
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were  made(/0,  it  is  provided  by  28  Geo.  III.  c.  56(/), 
(repealing  25  Geo.  III.  c.  44),  that  no  policy  of  in- 
surance, on  ship  or  goods,  shall  be  valid,  without  first 
inserting  the  name  or  names,  or  the  usual  style  and  firm 
of  dealing  of  one  or  more  of  the  persons  interested,  or  of 
the  consignor  or  consignors,  consignee  or  consignees,  of 
the  goods,  or  of  the  person  or  persons  residing  in  Great 
Britain  who  shall  receive  the  order  for,  or  etfect  such 
policy,  or  of  the  person  or  persons  who  shall  give  the 
order  or  directions  to  the  agent  or  agents  im: 

employed  to  negotiate  or  eflect  the  same.    Auothci , 

19  Geo.  II.  c.  37,  s.  4,  forbids  also  in  general  the  practice 
of  re-assurance,  which  is  a  contract  that  the  first  insurer 
enters  into,  in  order  to  relieve  himself  from  a  risk  which 
he  may  have  incautiously  undertaken,  by  throwing  it  upon 
some  other  underwriter  (/m);  and  such  contracts  are  prohi- 
bited by  the  statute  just  mentioned,  except  in  the  event 
of  the  original  insurer's  insolvency,  bankruptcy,  or  death, 
when  a  re-assurance  may  lawfully  be  made  by  himself,  or 
his  representatives  or  assigns,  provided  the  transaction  be 
declared  by  the  policy  to  be  of  that  description.  Re- 
assurance, however,  is  not  to  be  confounded  with  double 
insurance,  which  is,  where  a  person,  being  fully  insur< 

one  policy,  efl'ects  another  on  the  same  subject,  with  ^ 

other  insurer  or  insurers ;  for  this  is  a  lawful  contract,  and 
the  assured  may  recover  the  amount  of  his  actual  loss 
against  either  set  of  underwriters.  But  as  an  insurance  is 
a  contract  of  indemnity  only,  the  law  will  not  allow  him 
to  recover  beyond  that  amount;  and  if  he  thus  obtains 
full  satisfaction  upon  either  of  his  policies,  the  underwriters 
upon  this  are  entitled  to  contribution  from  the  under- 
writers upon  the  other  (w).  The  statute  law  on  the  subject 
of  marine   insurances   contains  besides  a   provision  (35 

(A)  Park's  losurance,  18,  7lh  ed.  i-.  Fletcher,  3  T.  R.  266;   Delver  v. 

(JL)  Vide  Wolfi'.  Horncastle,  1  Bos.  Barnes,  1  Taunt.  48. 
&  Pul.  316.  (m)  Park's  Ins.  422,  7lh  ed. 

(m)  Park's  Ins.  418. 7tb  ed.  \  Aadiee 
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Geo.  III.  c.  63,  s.  12),  that  no  policy  upon  any  ship,  or 
share  therein,  shall  be  made  for  any  certain  term  exceed- 
ing twelve  calendar  months. 

The  subject  of  marine  insurance  is  most  usually  ship, 
or  goods,  or  both ;  though  it  is  also  common  to  insure  the 
freight  (o),  which  the  vessel  is  about  to  earn,  or  the  profits 
expected  from  the  cargo  {p).  The  risks  insured  against  are, 
by  the  ordinary  form  of  a  policy,  as  follows , — perils  of  the 
seas  (comprising  all  the  dangers  incident  to  navigation((y)) 
— capture  by  a  public  enemy,  or  by  pirates  or  thieves  (r) — 
fire  {s)— jettisons  (t)  (that  is,  the  voluntary  throwing  over- 
board of  goods  or  merchandize,  in  time  of  distress)  — 
arrests  or  embargoes  laid  on  by  public  authority  (u) — and 
fraudulent  conduct  (called  barratry  {x))  of  the  master  or 
mariners.     Against  all  these  risks  (?/),  the  underwriters  (in 


(0)  As  to  insurance  on  freight,  vide 
Camden  v.  Andeison,  5  T.  R.  709  ;  6 
T.  R.  723 ;  1  Bos.  &  Pul.  272 ;  Mil- 
ler V.  Warre,  4  Barn.  &  Cres.  538; 
Devaux  v.  J'Anson,  5  Bing.  N.  C. 
619. 

(p)  As  to  insurance  on  profits,  vide 
Grant  v.  Parkinson,   6  T.  R.  483 
Webster  v.  De  Tastet,  7  T.  R.  157 
Barclay   v.   Cousins,    2    East,   544 
Shawe  v.  Felton,  ibid.  109;  Hodgson 
V.  Glover,  6  East,  316;  Eyre  v.  Glover, 
16  East,  218;    Devaux  v.  Steele,  6 
Bing.  N.  C.  358. 

(7)  As  to  loss  by  perils  of  the  seas, 
vide  Walker  v.  Maiiland,  5  Barn.  & 
Aid.  171  ;  Busk  t;.  Royal  Exchange 
Assurance  Company,  2  Barn.  &  Aid. 
73;  Smith  v.  Scott,  4  Taunt.  126; 
Shaw  V.  Ilobberds,  6  Ad.  &  El,  75 ; 
Hollingswoith  v.  Brodrick,  7  Ad.  & 
£1.  40  ;  Dixon  v,  Sadler,  5  Mee.  & 
W.  406. 

(r)  As  to  loss  by  capture,  vide 
Brandon  i;.  Curling,  4  East,  410;  Le 
Cheminant  v.  Pearson,  4  Taunt.  367. 

(1)  As  to  loss  by  fire,  vide  Busk  v. 


Royal  Exchange  Assurance  Company, 
2  Barn.  &  Aid.  73  ;  Pattison  v.  Mills, 
2  Bligh,  N.  S.  519. 

(t)  As  to  loss  by  jettison,  vide  But- 
ler V.  Wildman,  3  Barn.  &  Aid.  398. 

(u)  As  to  loss  by  this  means,  vide 
Rotch  V.  Edie.  6  T.  R.  413  ;  Schroder 
V.  Thompson,  7  Taunt.  462. 

(1)  As  to  loss  by  barratry,  vide 
Roscow  V.  Corson,  8  Taunt  684 ; 
Earle  v.  Rowcroft,  8  East,  126. 

(y)  These  risks  are  usually  worded 
as  follows: — "  Perils  of  the  seas,  men 
"  of  war,  fire,  enemies,  pirates,  rovers, 
"  thieves,  jettisons,  letters  of  mart  and 
"  countermart,  surprisals,  takings  at 
"  sea,  arrests,  restraints,  and  detain- 
"  ments  of  all  kings,  princes,  and  peo- 
"  pie  of  what  nation,  condition,  or 
"  quality  wiiatsoever,  bairatry  of  the 
"  master  and  mariners,  and  ail  other 
"  perils,  losses,  and  misfortunes  that 
"  have  or  shall  come,  to  the  hurt,  de- 
"  trimcnt,  or  damage  of  the  said  goods 
"  and  merchandizes,  and  ship,  &c.  or 
"  any  part  thereof."  3  Chit.  Com. 
L.  490. 


CHAP.  V. OP  TITLE  BY  CONTRACT.  177 

consideration  of  a  premium  paid  down)  severally  consent 
to  give  their  indemnity,  during  the  particular  voyage  spe- 
cified in  the  policy ;  and  even  if  the  vessel  should  in  fact 
be  lost  at  the  time  when  the  policy  is  executed  (the  cir- 
cumstance being  then  unknown  to  both  parties),  the  insu- 
rance is,  by  the  ordinary  form  of  these  contracts,  binding; 
it  being  the  practice  in  our  English  policies  to  insure,  "  lost 
or  not  lost,"  words  not  usually  inserted  in  the  insurances 
of  other  nations  (r).  But  the  voyage  marked  out  in  the 
policy  must  be  always  exactly  pursued ;  for  the  slightest 
deviation  from  it,  except  under  circm.  s  of  absolute 

necessity,  will  render  the  insurance  ual;  and  that 

whether  the  loss  be  occasioned  by  the  deviation  or  not, 
and  whether  the  ship  resume  her  proper  course  or  not, 
before  the  loss  happens  (a).  Every  marine  policy  too  is 
made  under  an  implied  warranty,  that  the  ship  shall,  at 
the  time  of  her  setting  sail,  be  sea-worthy,  that  is,  in  a 
condition  to  perform  the  voyage ;  and  if  the  fact  turns  out 
to  have  been  otherwise,  the  assured  is  not  entitled  to  recover 
in  the  event  of  a  loss,  whether  the  loss  have  proceeded  from 
the  defects  in  her  condition,  or  from  any  other  cause  (b). 

The  assured  is  entitled  to  claim  upon  the  policy,  not 
only  where  he  is  able  to  give  direct  proof  of  loss,  but 
where  he  can  show  circumstances  from  which  a  loss  may 
reasonably  be  presumed,  as  that  a  reasonable  time  has 
elapsed  for  receiving  intelligence  of  the  vessel  since  her 
departure,  and  that  none  has  been  received  ;  for  it  will  be 
inferred  under  such  circumstances,  that  she  has  foun- 
dered (c).     But  where  direct  proof  of  the  calamity  is  given, 

(t)  Park's  Ids.  33,  7(h  ed. ;  Marsh.  Woodman.  3  Taunt.  299 ;  Holdswoith 

Ins.  338,  3rd  ed  -,    Mead  v,  Davison.  v.  Wise.  7  Bam.  &   Cres.  794  ;  Har. 

3  Ad.  &  El.  303.  rison  v.   Douglas.  3  Ad.  &   El.  396  ; 

(a)  Elliotl  V.  Wilson,  7  Bro.  Pail.  Dixon  v.  Sadler,  5  Mee.  Ac  W.  414; 

Cas.  459;  Davis  v.  Garret',  6  Bing.  Hollingworth  v.  Biodiick.  7   Ad.  Ac 

716;   Brown  v.  Tayleur,  4  Ad.  4c  El.  El.  40  ;  Barrp.  Gibson.  3  Mee.  6c  W. 

241  ;  Hamilton  i>.  Sheddon.  3  Mee.  &  390. 

W.  49.  (f)   1  Park's  Ins.  106;  Kostei    v. 

{b)  Park's  Ins.  221, 229;  Annenv.  Reed.  6  Barn.  &  Cres.  19. 

VOL.  II.  ,N 
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it  may  turn  out  that  it  is  either  a  totaly  or  a  partial  (called 
also  an  average)  loss  {d).  A  total  loss,  again,  may  be 
either  actual,  or  constructive  (e) ;  the  first,  where  the  thing 
insured  is  absolutely  destroyed,  so  as  to  remain  no  longer 
in  specie,  or  so  damaged  that  it  cannot  ever  arrive  in  specie 
at  the  port  of  destination ;  the  second,  where  the  injury  it 
has  sustained  (though  short  of  that  above  supposed)  is  so 
great,  as  to  make  it  reasonable  that  the  assured  should 
claim  as  for  a  total  loss,  leaving  the  underwriter  to  recover 
what  he  can  out  of  the  shipwreck  or  other  calamity  {/)> 
And  this  case  seems  to  arise,  whenever  the  nature  of  the 
loss  is  such  as  to  afford  reasonable  ground  to  the  assured 
for  relinquishing  the  voyage  altogether,  as  where  the 
goods  are  so  damaged  as  not  to  be  worth  the  expense  of 
being  forwarded  {g).  But  in  order  to  claim  as  for  a  total 
loss,  when  in  fact  it  is  so  by  construction  only,  the  assured 
is  bound  formally  to  cede  or  abandon  all  his  remaining 
right  in  the  property  to  the  underwriter ;  and  unless  notice 
be  given  him  of  such  abandonment,  within  a  reasonable 
time  after  intelligence  of  the  circumstance  is  received,  the 
loss  will  be  treated  as  a  partial  one  only  {h).  In  every 
case  of  partial  loss,  the  underwriter  is  liable  to  pay  such 
proportion  of  the  sum  he  has  subscribed,  as  the  damage 
sustained  by  the  subject  of  insurance  bears  to  its  whole 
value  at  the  time  of  insurance;  in  the  case  of  a  total  loss, 
he  is  liable  to  the  entire  amount  of  his  subscription  (i). 

(d  )  As  to  total  and  partial  loss,  (e)  3  Chit.  Com.  L.  511  ;  Roux  v. 

vide  Shawe  t;.   Felton,  2  East,  109  ;  Salvador,  3  Bing.  N.  C.  281. 

Davy  V.  Milford,  15  East,  559 ;  Dyson  (f  )  Park,  Ins.  143, 146 ;  Roux  v. 

V.  Rowcroft,  3  Bos.  &  Pul.  474  ;  Wil-  Salvador,  ubi  sup. 

son  V.  Forster,  6  Taunt.  25  ;  Hedburg  (g)  Hudson  v.  Harrison,  3  Brod.  & 

V.  Pearson,  7  Taunt.  154  ;  Sarquy  v.  Bing.  97  ;  Roux  v.  Salvador,  3  Bing. 

Hobson,  2  Barn.  &  Cres.  7 }  4  Bing.  N.  C.  286. 

131  ;  Mordy  v.  Jones,  4  Barn.  &  Cres.  (/i)  Mitchell  i;.  Edie,  1  T.  R.  608  ; 

394;  Roux  V.Salvador,  3  Bing. N.C.  2  Marsh.  508.    As  to  abandonment, 

281,  in  error;  Hills  v.  London  As-  vide  Hudson  v.  Harrison,  3   Brod.  &c 

lurance  Company,  5  Mec.  &  W.569  ;  Bing.  97  ;  Roux  v.  Salvador,  ubi  sup. 

Young  V.  Turing,  2  Man.  &  Gr.  693,  («)  2  Burr.  1 172.   The  3  &  4  Will. 

io  error.  4,  c.  42,  s.  29,  empowers  the  jury,  in 
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The  underwriter  is  also,  by  the  effect  of  a  special  clause 
usually  introduced  into  policies  (A),  made  liable  to  in- 
demnify the  assured  in  respect  of  any  payment  he  may 
have  reasonably  made  for  salvage  (/),  (that  is,  for  the  de- 
fence, safeguard,  or  recovery  of  the  ship  or  goods) ;  or  ia 
rested  oi  general  average  (rn)  \  which  latter  subject  is  of 
a  kind  to  require  some  farther  explanation.  The  term 
general  average  is  used  to  express  the  contribution  which 
by  the  commercial  law  of  every  country  in  Europe  (n),  is 
made  by  the  proprietors  in  general,  of  ship  or  cargo, 
towards  the  loss  sustained  by  any  individual  of  their 
number,  whose  property  has  been  voluntarily  sacrificed  for 
the  common  safety ;  as  where,  in  a  storm,  jettison  is  made 
of  any  goods,  or  sails  or  masts  are  cut  away,  levanda  navi* 
causa  (o).  But  to  found  this  obligation,  it  is  essential  that 
the  ship  should  be  eventually  saved ;  and  that  the  sacrifice 
so  made  should  have  in  fact  conduced  to  her  preservation  ; 
and  also  that  any  part  of  the  cargo  so  thrown  overboard 
should  have  been  laden  at  the  time  in  a  proper  and  usual 
manner;  for  it  has  been  decided  that  goods  stowed  upon 
the  deck  (unless  where  a  special  custom  authorizes  that 
method),  are  not  entitled  to  the  benefit  of  general 
average  (/>).  By  our  law,  not  only  the  ship  and  cargo, 
but  also  the  freight  (9),  is  liable  to  contribute  to  a  general 
average ;  and  the  way  of  settling  the  contribution  among 
the  several  parties,  on  the  arrival  of  the  ship  at  the  port  of 

actions  on  policies  of  insurance,  to  Pluramer  v.  Wildman,  3  Mau.  it  S«I. 

give  damages  in  the  nature  of  interest,  482  ;  Power  v.  Whitmore.  4  Mau.  & 

over  abd  above  the  sum  recoverable  Sel.  149. 
under  the  policy.  (  p)  Gould  v.  Oliver,  4  Bing.  N.  C. 

{k)  Le  Cheminant  r.  Pearson.  4  134  ;  2  Man.  &  Gr.  209.   An  act  hai 

Taunt.  367.  lately  passed,  prohibiting  for  the  pi«> 

(/)  3  Chit.  Com.  L.  502.    As  to  sent  the   lading  timber  on   deck    ia 

salvage,  vide  1  &  2  Geo.  4,  c.  75.  voyages   from  our    North    American 

(m)  Le  Cheminant  t<.  Pearson,  ubi  poits,  at  a  certain  period  of  the  year ; 

sup.  3  &  4  Vitt.  c.  36. 

(n)  Park,  Ins.  121.  (7)  Da  Costa  v.  Newnham,  2  T.  R. 

(0)  As  to   general    average,    vide  407. 
Biikley  v.  Presgrave,  1  East,  220 ; 

n2 
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destination,  is  to  ascertain  the  proportion  that  the  value 
of  the  property  sacrificed  bears  to  the  entire  value  of  the 
whole  ship,  cargo  and  freight  (such  estimate  being  made 
according  to  the  net  value  of  the  several  articles,  if  there 
brought  to  sale),  and  to  make  the  property  of  each  owner 
(including  the  property  sacrificed)  contribute  to  the  common 
loss,  in  the  proportion  so  found  (r).  A  party  obhged  to 
make  payment  of  such  quota  to  the  owner  of  the  property 
sacrificed,  is  entitled,  upon  the  principle  already  explained, 
to  seek  compensation  from  the  underwriters  with  whom  he 
may  have  effected  an  insurance  upon  the  property  liable  to 
the  contribution. 

In  Fire  and  Life  Insurances,  the  insurers  are  com- 
monly large  companies  of  persons,  either  united  as  bodies 
corporate,  or  associated  together  in  private  partnership  ; 
and  their  policies,  much  more  precise  in  their  form  than 
those  of  marine  insurers,  distinctly  define  the  several  inci- 
dents and  consequences  of  the  contract,  so  as  to  leave 
comparatively  little  to  the  construction  of  the  law.  The 
substance  of  the  contract  in  these  several  cases  is  as 
follows  : — 

A  fire  policy  {s)  engages,  that,  in  consideration  of  a  single 
or  periodical  payment  of  premium  (as  the  case  may  be), 
the  company  will  pay  to  the  assured  such  loss  as  may 
occur  by  fire,  to  his  property  therein  described,  within  the 
period  or  periods  therein  specified,  to  an  amount  not  ex- 
ceeding a  particular  sum  fixed  for  that  purpose  by  the 
policy. 

A  policy  on  life  (f)  usually  engages,  that,  in  considera- 
tion of  a  periodical  payment  of  premium,  the  company  will 
pay,  on  the  death  of  some  individual,  or  on  his  death 

(r)  See  Abbott  oa  Shipping,  348,  c.  35. 
3rd  edit.  (t)  As  to  a  life  policy,  vide  Godsall 

(i)  As  to  a  fire  policy,  vide  Shaw  v.  Holdero,  9  East,  72  ;    Wainwright 

tj.  Uobbetds.e  Ad.  &  Kl.  75  ;  White-  v.  IJIand,  1  Mee.  &  W,  32  ;   Duckelt 

head  V.  Price.  2  C,   M.  &   U.  447;  f.  Williams,  4  Tyr.  240;  II uck man  t. 

Muyall   V.   Miifotd,  1    Ncv.  &    Per.  Fernie,  3  ftlee.  &  W.  505. 
732 ;  22  Ceo.  3,  c.  48 ;  50  Geo.  3, 
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within  a  limited  period  (as  the  case  may  be),  a  certain  sum 
of  money  therein  specified,  that  is,  will  pay  it  to  the  party 
effecting  the  insurance  (supposing  it  to  be  effected  by  a 
stranger,  having  an  interest  in  the  life  insured),  or  to  the 
executors  or  administrators  of  the  party  whose  life  is  in- 
sured, supposing  him  to  effect  it  for  his  own  benefit. 

To  policies  of  insurance  of  whatever  description,  some 
general  principles  apply,  to  which  it  will  be  proper  here 
to  advert.  And  first,  it  is  a  rule  resulting  from  the  very 
nature  of  a  policy,  that  the  assured  must  have  an  interest 
in  the  subject  matter  of  the  insurance  (either  in  his  own 
right,  or  at  least  as  trustee)  equal  to  the  amount  of  the 
sum  insured ;  and  that  beyond  the  extent  to  which  he 
possesses  an  interest,  the  contract  will  not  be  effectual  (u). 
For  insurance  is  essentially  a  contract  of  indemnity  against 
loss ;  and  where  there  is  no  interest  capable  of  being 
affected,  there  is  nothing  for  the  indemnity  to  operate 
upon  (v).  The  interest  must  also  be  one  of  a  pecuniary 
kind  (or).  A  man  is  always  considered,  however,  as  having 
an  interest  in  his  own  hfe  (y),  of  a  kind  that  justifies  his 
effecting  an  insurance  upon  it  to  any  amount;  and  a  policy 
effected  on  the  life  of  his  debtor,  is  also  valid  to  the  ex- 
tent of  the  sum  due ;  though  nothing  can  be  recovered 
under  such  an  insurance,  in  the  event  of  the  debt  being 
paid  off  by  the  executors  of  the  debtor,  after  his  de- 
cease (z),  because  in  this  case  no  loss  is  ultimately  sus- 
tained, and  no  indemnity,  by  consequence,  required. 

But  though  the  assured,  under  a  policy  of  insurance 
properly  so  called,  is  thus  entitled  to  recover  only  to  the 
extent  of  his  actual  damnification,  a  practice  had  neverthe- 
less formerly  obtained  in  marine  insurances,  [[of  insuring 

(«)  Rhind  v.  Wilkinson,  2  Taunt.  (i)  Halford  v.  Kymer,  10  Barn.  & 

237  ;  Cousins  v.  Nantes,  in  error,  3  Cres.  724. 

Taunt.  513  ;  Sparkes  v.  Marshall,  2  (y)  But  not  in  that  of  his  son  or 
Bing.  N.  C.  761  ;  Stockdale  v.  Dun*  daughter,  by  reason  merely  of  the  re- 
lop,  6  Mee.  &  W.  224;  Devaux  v.  lationship,  Halford  v.  Kymer,  ubi  sup. 
J'AnsoD,  5  Bing,  N.  C.  519.  (s)  Ibid. 

(r)  Godsall  i;.  Boldero,  9  East,  72. 
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[[large  sums  without  having  any  property  on  board,  which 
were  called  insurances,  interest  or  no  interest ;'2  and  though 
the  policies  in  such  cases  amounted  obviously  to  a  species 
of  wager,  yet  where  they  bore  that  character  on  the  face 
of  them,  by  the  insertion  of  such  words  as  "  interest  or  no 
interest,"  and  the  like,  and  were  consequently  not  framed 
as  proper  insurances,  there  was  nothing  at  the  common 
law  to  prevent  their  taking  effect  in  the  way  of  wager,  ac- 
cording to  the  design  of  the  parties  (a).  It  was  thought 
proper,  however,  at  length,  to  repress  them  by  a  positive 
regulation,  and  it  is  consequently  enacted  by  the  statute 
19  Geo.  II.  c.  37,  [[that  all  insurances]]  on  British  ships  or 
goods  {b),  [[interest  or  no  interest,  or  without  farther  proof 
of  interest  than  the  policy  itself,  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of  salvage  to  the  insurer  (all 
of  which  had  the  same  pernicious  tendency)  shall  be 
totally  null  and  void[]  (subject  only  to  certain  exceptions 
in  the  act  specified),  and  [[that  in  the  East  India  trade,  the 
lender  of  money  in  bottomry,  or  at  respondentia,  shall 
alone  have  a  right  to  be  insured  for  the  money  lent,  and 
the  borrower  shall,  in  case  of  a  loss,  receive  no  more  upon 
any  insurance  than  the  surplus  of  his  property,  above  the 
value  of  his  bottomry  or  respondentia  bond.[]  Upon  the 
same  principle,  too,  it  is  provided,  by  14  Geo.  III.  c.  48, 
that  no  insurance  shall  be  made  on  the  life  or  lives  of  any 
person  or  persons,  or  an^/  other  event  or  events  whatsoever, 
wherein  the  person  or  persons  for  whose  benefit,  or  on 
whose  account,  such  policies  shall  be  made,  shall  have  no 
interest,  or  by  way  of  gaming  or  wagering ;  and  that  every 
insurance  so  made  shall  be  void.  And  farther,  that  it 
shall  not  be  lawful  to  make  any  such  policy,  without  in- 
serting therein  the  name  of  the  person  interested,  or  for 
whose  use,  benefit,  or  account  it  was  made,  and  that  no 
greater  sum  shall  be  recovered  from  the  insurer,  than  the 
amount  of  the  interest  of  the  insured,  in  such  life  or  lives, 
or  other  event  or  events. 

(a)  Cousins  v,  NantCi,  ubi  iup.  {b)  CraufurJ  v.  Hunter,  8  T.  R.  13. 
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Another  principle  universally  applicable  to  insurances 
is  this,  that  independently  oi  fraud  (which  in  this,  as  in 
every  other  instance  of  contract,  always  enables  the  party 
imposed  upon  to  annul  the  transaction),  any  misrepreMen' 
tation  of  fact,  on  the  part  of  the  assured  (whether  made 
by  himself,  or  by  his  agent  without  his  knowledge),  upon 
a  point  material  to  the  insurer's  guidance  in  estimating 
the  risk,  will  discharge  the  latter  from  his  liability);  and 
that  whether  the  loss  which  actually  happens  has  any 
connection  with  the  matter  misrepresented  or  not(c). 
And  the  law  is  the  same  with  respect  to  the  concealment 
of  any  circumstance  of  the  like  description,  provided  it 
were  known  to  the  assured,  at  the  time  of  eflecting  the 
policy  {d). 

Lastly,  we  may  notice  as  an  additional  rule  of  general 
application  (though  it  is  exemplified  more  frequently  in 
marine  than  in  other  insurances),  that  when  a  policy  be- 
comes void  ab  initio,  and  from  a  cause  not  amounting  to 
any  fraud  or  breach  of  law,  on  the  part  of  the  anored, 
(as  where  in  a  marine  insurance,  the  ship,  though  believed 
to  be  sea-worthy,  turns  out  to  have  been  not  so,  contrary 
to  the  implied  warranty  on  that  subject,  or  sails  alone, 
contrary  to  an  express  warranty  to  sail  with  convoy),  the 
insurer  is  bound  to  refund  the  premium ;  for  as  in  such 
cases  he  was  never  legally  liable  to  the  risk,  it  would  be 
unjust  that  he  should  retain  the  consideration  (e).  But 
where  a  policy  is  void  through  the  fraud  of  the  assured, 
or  void  as  made  in  contravention  of  some  positive  law  (as 
in  the  case  of  a  wagering  policy),  the  assured  is  not  al- 
lowed to  reclaim  the  premium  ;  and  in  instances  of  this 
latter  description,  the  mutuality  of  the  fault  makes  no 
difference  ;  for  here  the  maxim  is  held  to  apply,  that  in 
pari  delicto,  potior  est  conditio  possidentis  (f). 

(c)  Paik.Ins.  177  ;  per  Holt, C.J.  turn  of  premium  in  case  of  over-insur- 

Skin.  327.  ance,  Fisk  i .  Masterman,  8  Mee,  &  W. 

(d)Ibid.  178;Wam»Tight».Bland,  165. 
1  Mee.  &  W.  32.  (/)  Park,  Ins.  372,  377  ;    WUlis 

(«)  Park,  Ins.  372.      See  as  to  re-  v.  Baldwin,  Doug.  451  ;  Vandyck  v. 
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In  the  last  place  we  shall  notice, 

IX.  C/iarterparties. 

These  also  are  mercantile  instruments  in  writing  (with 
or  without  seal),  by  which  a  party  desiring  to  export 
goods  from  this  country,  or  to  import  them  from  abroad, 
engages  with  some  ship-owner,  to  take  an  entire  vessel  for 
the  purpose,  at  a  freight  or  reward  thereby  agreed  for. 
Upon  the  execution  of  such  an  instrument,  the  ship  is 
said  to  be  chartered  or  freighted,  and  the  party  by  whom 
she  is  engaged  is  called  the  charterer  or  freighter.  But 
where,  instead  of  taking  the  entire  vessel,  the  owner  of 
goods  merely  bargains  for  their  conveyance  on  board  of 
her  for  freight  (other  goods  being  at  the  same  time  con- 
veyed for  other  proprietors)  she  is  described,  not  as  a 
chartered  but  a  general  ship :  and  in  this  case  no  charter- 
party  is  usually  executed,  but  a  bill  of  lading  only  (g). 

A  charterparty,  more  particularly  considered,  is  com- 
monly made  between  either  the  owner  or  master  of  the 
ship  (as  the  case  may  be)  on  the  one  part,  and  the  owner 
of  the  goods  on  the  other,  and  purports  to  be  an  agree- 
ment to  employ  the  ship  in  the  conveyance  of  goods  for  a 
certain  voyage  (or  for  a  certain  period  of  time),  at  a  cer- 
tain amount  of  freight,  calculated  at  so  much  per  ton,  or 
at  so  much  per  month,  during  the  voyage.  The  instru- 
ment also  usually  engages,  on  the  part  of  the  ship-owner, 
that  being  sea-worthy,  and  provided  with  necessaries,  she 
shall  receive  a  full  cargo  on  board  (not  exceeding  what 
she  can  reasonably  carry  (A),)  and  that  the  same  shall  be 
properly  stowed  ;  and  that  the  ship  shall  then  immediately 
sail  (wind  and  weather  permitting)  on  the  specified  voyage, 
and  deliver  the  cargo  (the  act  of  God  or  of  the  king's 

Hewitt,  1  East,  96  ;    Boehm  v.  Bell, 8  brought  to  recover  back  tlio  premium, 

T.  R.  154  i  Morck  v.  Abel,  3  lios.  &  before  the  risk  is  over,  it  may  be  reco- 

Pul.  35.      It  is  said    that  tliis  rests  vercd.     Park,  Ins.  373  ;  sed  qu. 

partly  on  the  distinction  between  exe-  (g")  3  Chit.  C.  L.  388,  403. 

cuted   and  executory   contracts,  and  (h)  As  to  these  words,  see  Gould  v. 

that   if   in   such   cases   an  action   is  Oliver,  4  ISing.  N.  C.  134. 
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enemies  excepted)  at  the  port  of  destination,  to  the  char- 
terer or  his  assignees,  in  as  good  order  as  they  were  received 
on  board.  On  the  other  hand,  there  are  ordinarily  engage- 
ments on  the  part  of  the  charterer,  that  he  will  supply  a 
full  cargo  (i),  and  load  and  unload  the  goods  within  a  cer- 
tain number  of  days  (usually  called  lay  or  running  days), 
and  pay  freight  as  agreed  upon;  and  that  if  he  detains 
the  vessel  beyond  the  running  days,  he  will  also  pay  de- 
murrage, that  is,  a  certain  amount  per  diem  for  the  whole 
period  of  such  extraordinary  detention. 

In  the  construction  of  this  contract,  it  is  held  to  be  the 
ship-owner's  duty  to  take  good  care  of  the  cargo  during 
the  voyage  ( j),  and  he  will  be  liable  to  make  satisfaction 
for  any  damage  resulting  from  the  master's  negligence  in 
this  respect,  or  for  the  loss  or  non-delivery  of  any  of  the 
goods  of  which  it  consists,  unless  occasioned  by  causes 
within  the  exceptions  of  the  charterparty.  But  under  the 
ordinary  exceptions,  the  ship-owner  is  protected  from  lia- 
bility for  the  accidents  of  wind  and  weather,  not  imputable 
to  his  own  negligence,  for  these  fall  within  the  description 
of  the  "  act  of  God  ik)."  Supposing  the  goods,  on  the 
other  hand,  to  arrive  safely,  the  ship-owner  is  not  bound 
(unless  there  be  some  stipulation  to  that  effect)  to  deliver 
them  until  he  receives  payment  of  the  freight ;  for  these 
acts  are  in  general  considered  in  law  as  contemporaneous (/). 
But  where  the  charterparty  is  in  such  form  as  to  amount 
to  an  actual  demise  of  the  vessel  to  the  charterer,  and 
there  is  no  express  stipulation  for  the  payment  of  freight 
simultaneously  with  the  delivery  of  the  cargo,  such  delivery 
cannot  lawfully  be  withheld  on  the  ground  that  the  freight 
is  not  paid  {m) ;  for  the  goods  are,  in  that  case,  in  the 
master's  possession,  as  servant  pro  hac  vice  of  the  char- 
terer. 

(t)  See  Capper  v.  Foster,  3  Bing.  (m)  Christie  v.  Lewis,  2  Brod.  5c 

N.C.938.  Bing.  410;  Horncastle  t>.  Farran.  3 

( j)  AbboU  OD  Shipping,  255.  Barn.  &  Aid.  497  ;  Saville  v.  Cam- 

(fe)  Ibid.  pion,  2  Bain.  &  Aid.  503. 
{I)  Yates  V.  Railston,  8 Taunt. 293. 
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If  the  ship-owner,  being  prevented  by  an  accident,  for 
which  he  is  not  responsible,  from  entirely  performing  his 
contract,  yet  performs  it  in  part,  by  carrying  the  cargo 
safely  during  a  certain  portion  of  the  voyage,  and  the 
charterer  receives  the  benefit  of  such  performance,  freight 
will  then  be  due  pro  rata  itineris.  Thus,  if  the  cargo  be 
captured  by  an  enemy,  during  the  voyage,  and  retaken, 
and  ultimately  come  to  the  charterer's  hands,  or  if  the 
ship  be  lost  by  stress  of  weather,  before  the  termination 
of  the  voyage,  and  the  cargo  be  sent  on  by  another  vessel 
to  the  charterer,  he  will  be  liable  in  either  of  these  cases 
(at  least  in  the  event  of  his  accepting  the  goods)  to  pay 
the  owner  of  the  chartered  vessel  freight  pro  rata,  that  is, 
to  an  amount  proportioned  to  the  distance  for  which  she 
has  carried  them.  This  however  is  a  claim  not  founded  on 
the  charterparty,  but  on  a  contract  that  the  law  generally 
implies  in  every  case  where  a  service  has  been  rendered, 
that  the  party  who  consents  to  take  the  benefit  of  it  shall 
pay  as  much  as  it  is  reasonably  worth  (n). 


In  concluding  this  chapter,  it  may  be  proper  to  advert 
to  the  subject  of  debt,  which  is  one  closely  connected  with 
that  of  contract ;  a  debt  being  a  legal  relation  or  predica- 
ment which  frequently  arises  out  of  a  contract,  and  is  in 
turn  sometimes  the  basis  upon  which  a  contract  is  founded 
by  implication  of  law.  For  in  general  whenever  a  contract 
is  such  as  to  give  one  of  the  parties  a  right  to  receive  a 
certain  and  liquidated  sum  of  money  from  the  other  (as  in 
the  case  of  a  bond  for  payment  of  money,  or  an  implied 
promise  to  pay  for  goods  supplied,  so  much  as  they  shall 
be  reasonably  worth),  a  debt  is  then  said  to  exist  between 
these  parties,  while,  on  the  other  hand,  if  the  demand  be 

(n)  Shack  v.  Anthony,  1  Mau.  Sc      512;  Hunter  v.  Prinsep,  10  East,  378, 
Sel.  673  ;  Pindcr  v.  Willcs,  5  Taunt.       526. 
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of  uncertain  amount,  as  where  an  action  is  brought  against 
a  bailee,  for  injury  done  through  his  negligence,  to  an 
article  committed  to  his  care,  it  is  described,  not  as  a  debt, 
but  as  a  claim  for  damages  (o).  As  debts  may  thus  arise 
out  of  contracts,  and  the  contract  may  be  either  with  or 
without  specialty,  so  they  are  variously  denominated  in 
these  several  cases,  as  specially  debts,  or  debts  by  simple 
contract.  And  with  respect  to  debts  of  the  latter  descrip- 
tion, they  often  constitute,  on  the  other  hand,  the  founda- 
tion upon  which  a  promise  will  be  implied  by  law,  it  being 
frequently  convenient,  for  technical  reasons,  to  allege  in 
the  course  of  the  allegations  or  pleadings  in  a  suit,  that  a 
certain  debt  being  due  from  the  defendant  to  the  plaintiff, 
the  defendant,  in  consideration  thereof,  promised  to  pay 
the  plaintiff  the  amount. 

But  debts  may  arise  not  only  by  deed  or  simple  con- 
tract, but  by  matter  of  record  {p) ;  and  in  that  case  receive 
their  designation  accordingly,  as  debts  of  record  ;  though 
they  are  also  properly  described  in  this  case,  as  well  as 
where  they  accrue  by  deed,  as  specialty  debts.  A  debt  of 
record  is  a  sum  of  money  which  appears  to  be  due  by  the 
evidence  of  a  court  of  record  :  thus  it  may  be  due  upon  a 
statute  merchant  or  statute  staple  (of  which  we  formerly 
treated),  or  upon  a  recognizance  {(j) ;  which  last  Qis  an 
obligation  of  record,  which  a  man  enters  into  before  some 
court  or  magistrate  duly  authorized  (r),]]  acknowledging 
himself  to  owe  the  queen,  or  a  private  plaintiff  (as  the 
case  may  be),  a  certain  sum  of  money,  with  condition  to 
be  void  if  he  shall  do  some  particular  act,  as  if  he  shall 
appear  at  the  assizes,  keep  the  peace,  pay  a  certain  debt, 
or  the  like  («).    Another  species  of  debt  by  record,  is  that 

(o)  Blackstone  speaks  of  debt  as  p.  47. 
ODe  of  the  species  of  contracts.     Vide  (9)  2  BI.  Com.  465.    As  to  tta- 

2  Bl.  Com.  464  ;  but  this  conveys  no  tutes  merchant  and  staple,  vide  sup. 

accurate  idea  of  the  meaning  of  the  vol.  i.  p.  286. 

term.     It  is  not  a  contract,  but  the  re-  (r)  Bto.  Ab.  tit.  Recognizance, 24. 

suit  of  a  contract.  (5)  2  BI.  Com.  465. 

(p)  As  to  records,  vide  sup.  vol.  i. 
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Upon  ^judgment;  which  is,  where  any  sum  is  adjudged 
to  be  due  from  one  party  to  the  other,  in  an  action  in  a 
court  of  record,  whether  that  sum  was  originally  liquidated, 
so  as  to  constitute  a  debt  between  them,  or  fixed  and 
ascertained  for  the  first  time,  by  the  verdict  of  a  jury,  the 
original  claim  having  been  in  the  nature  of  damages. 
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CHAPTER  VI. 

OF  TITLE  BY  BANKRUPTCY  AND  BY  INSOLVENCY. 


The  title  by  bankruptcy,  and  that  by  insolvency,  are  both 
methods  founded  on  the  statute  law,  by  which  a  man's 
property  is  made  liable,  under  particular  circumstances, 
to  be  transferred  for  the  benefit  of  his  creditors  at  large. 
Though  reserved  for  this  period  of  our  work,  they  relate, 
it  is  to  be  observed,  not  merely  to  the  personal  estate  of 
the  debtor,  but  also  to  his  lands,  tenements,  and  heredita- 
ments :  yet  as  in  practice  they  principally  aftect  the  former 
species  of  property,  and  as  the  title  by  bankruptcy  refen 
only  to  persons  engaged  in  trade,  (the  greater  part  of 
whose  estates  ordinarily  consist  in  personalty,)  we  deemed 
it  expedient  to  pass  over  both  these  titles,  in  that  part  of 
our  disquisition  which  turned  on  the  title  to  things  real  (a). 
We  shall  now  treat  of  each  separately,  and  in  the  order 
above  indicated. 

And,  first,  of  Bankruptcy. 

The  bankrupt  law  is  a  system  of  a  peculiar  and  ano- 
malous character,  designed  for  the  special  benefit  of  the 
particular  class  of  persons  with  whom  debts  are  contracted 
in  the  course  of  trade  :  and  therefore  to  obtain  a  just  con- 
ception of  the  nature  of  its  provisions,  and  of  the  policy  on 
which  they  are  founded,  it  is  necessary  to  advert  to  the 
measure  of  protection  afforded  to  creditors,  by  the  general 
law  of  the  country.  This  has  never  extended  beyond  the 
right  vested  in  each  creditor  individually,  of  proceeding  to 

(«)  S«e  vol.i.  p.355. 
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obtain  judgment  in  an  action  at  law,  for  his  own  debt,  and 
enforcing  payment  of  the  adjudged  amount,  by  writs  of 
execution  against  the  person  or  property  of  the  defendant ; 
— a  reasonable  security  in  general,  against  loss,  when  his 
person  and  property  are  both  accessible,  but  liable  obvi- 
ously to  be  defeated  by  such  dishonest  practices  on  his  part, 
as  tend  to  withdraw,  either  one  or  the  other,  from  the 
compulsion  of  legal  process,  and  particularly  defective  in 
the  affairs   of  commerce,  in  which  credit  is  more  easily 
given,  and  the  creditor  more  liable  to  be  defrauded.     As 
soon,  therefore,  as  the  interests  of  trade  began  to  be  culti- 
vated in  this  country,  the  necessity  became  apparent  of  in- 
troducing, in  the  case  of  commercial  debts  and  engage- 
ments, some  new  regulations,  affording  to  the  creditors 
more  protection  than  they  enjoyed  at  common  law,  from 
the  practices  to  which  we  have  above  referred.    The  earliest 
statute  for  this  purpose  (34  &  35  Hen.  VIII.  c.  4)  is  pointed 
at  persons  who  (in  the  language  of  that  day)  do  make 
bankrupt  (a) ;  and  it  more  particularly  describes  them  as 
those  who  obtain  other  men's  goods  on  credit,  and  then 
suddenly  flee  to  parts  unknown,  or  keep  house,  and  there 
consume  their  substance,  without  paying  their  debts  :  and 
it  proceeds  to  direct,  that  such  offenders  shall  be  summa- 
rily dealt  with,  by  a  species  of  commission  unknown  to 
the  common  law,  and  that  their  whole  effects  should  be 
seized  and  distributed  rateably  among  their  several  cre- 
ditors.    This  was  followed  by  the  13  Eliz.  c.  7,  which,  in 
addition  to  the  offences  before  described,  particularizes  se- 
veral other  acts,  that,  when  committed  by  traders,  shall 
cause  them  to  become  bankrupts,  and  proceeded  against 

(a)  Ban/ciK/jtis  either  derived  from  fresne,  i.  969,  and  4  Inst.  277,  and 

bancu},  which  signifies  the   table  or  remarks,  tliat  the  title  of  the  first  Eng- 

counter  of  a  tradesman,  and  rtiptus,  lish  statute  concerning  this   offence, 

broken,  or  from  hanqite  (French  for  34  &  35  Hen.  8,  c.  4,  "against  such 

bancus)  and  route  a  track;  as  signify-  "  persons  as  do  make  bankrupt,"  is  a 

ing  that  the  bankrupt  has  removed  his  literal  translation  of  the  French  idiom, 

ban(|uc,  leaving  but  a  trace  hciiiiid.  qui  font  banque  route. 
2  lil.  Com.  472,  (n.),  who  cites  Du- 
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according  to  the  same  principles,  in  general,  that  the  sta- 
tute of  Hen.  VIII.  had  introduced.  And  so  far  every  thing 
was  in  favour  of  the  creditor ;  for  the  bankrupt  being  con- 
sidered as  a  criminal  (6),  could  naturally  expect  no  favour 
at  the  hands  of  the  legislature :  but  at  length  it  appeared 
harsh  to  strip  a  man  of  all  his  resources,  without  relieving 
him  at  the  same  time  from  his  difficulties ;  and  by  4  Anne, 
c.  17,  it  was  consequently  provided,  (in  imitation,  a^ 
Blackstone  conceives,  of  the  Roman  law  of  cession  (c),) 
that  a  bankrupt  who  had  thus  been  comj)elled  to  surren- 
der the  whole  of  his  effects,  and  had  in  all  matters  con- 
formed to  the  law  of  bankruptcy,  should  be  entitled  to  bis 
discharge  from  all  farther  liability  for  the  debts  thereto- 
fore contracted. 

From  this  period,  then,  the  bankrupt  law,  as  distin- 
guished from  the  ordinary  law  between  debtor  and  creditor, 
involved  the  three  general  principles  of  a  summary  and 
immediate  seizure  of  all  the  debtor's  property,  a  distri- 
bution of  it  among  the  creditors  in  general,  instead  of 
merely  applying  a  portion  of  it  to  the  payment  of  the  in- 
dividual complainant,)  and  the  discharge  of  the  debtor  from 
future  liability  for  the  debts  then  existing;  and  a  system 
of  this  character  was  thought  to  adapt  itself  so  wisely  to  all 
the  objects  of  a  sound  policy,  that  it  was  soon  extended  to 
cases  of  a  kind  not  contemplated  by  its  original  founders. 
The  condition  of  bankruptcy  was  made,  by  later  statutes, 

(b)  "  Iq  this  spirit,"  sayt  Black>  per  tot.;  Inst.  4,  6.  40.  He  alio  ob- 
stone,  "  we  are  told  by  Sir  E.  Coke,  serves,  that  the  antient  Roonan  law 
"  that  we  have  fetched  as  well  the  was  distinguished  by  a  very  opposite 
"  name  as  the  wickedness  of  bankrupt  spirit  towards  the  debtor,  iroprisoniug 
"  from  foieign  nations."  2  Bl.  Com.  him  in  chains,  subjecting  him  to 
472,  cites  4  Inst.  277.  stripes  and  hard  labour,  at  the  mercy 

(c)  "  'J'his  law,"  he  remarks,  "  was  of  bis  creditors,  and  sometimes  selling 
"  introduced  by  the  Christian  em-  him,  his  wife  and  children,  to  per- 
"  perors,  and  by  it,  if  a  debtor  ceded  petual  slavery,  tram  Tiberim ;  an  op- 
"  or  yielded  up  all  his  fortune  to  his  pression  which  produced  many  iosur- 
"  creditors,  he  was  secured  from  being  rections,  and  secessions  to  tbe  mmu 
"  dragged  to  a  gaol,  omni  quoqut  ear-  sacer,  2  bl.  Com.  472. 

"  porali  cmeiatu  scmoto."   Cod.  7,71, 
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to  follow  (if  any  creditor  thought  fit  to  petition)  on  the 
commission,  not  only  of  the  direct  frauds  before  particu- 
larized, but  of  some  other  specified  acts,  affording  only  an 
inference  of  fraudulent  intention,  or  merely  [[arguing  a 
strong  deficiency  in  credit  Q  and  at  length  by  a  provision 
of  recent  date,  a  trader  has  been  allowed,  at  his  own  free 
will,  and  by  a  mere  declaration  that  he  is  insolvent,  to 
bring  himself  within  the  benefit,  and  to  incur  the  liabili- 
ties of  bankruptcy. 

Whatever  may  be  the  merits,  however,  of  this  peculiar 
system  of  law,  it  is  one  which  the  legislature  has  always 
thought  fit  to  confine  to  the  class  of  actual  traders; — for 
first,  it  is  these  alone  whom  it  has  deemed  to  be  fairly 
entitled  to  the  benefit  of  a  total  discharge  from  debt,  upon 
the  cheap  condition  of  surrendering  what  remains  of  their 
estate.  [[If  persons  in  other  situations  of  life  run  in  debt, 
without  the  power  of  payment,  they  must  take  the  conse- 
quences of  their  own  indiscretion,  even  though  they  meet 
with  sudden  accidents  that  may  reduce  their  fortunes.  If 
a  gentleman,  or  one  in  a  liberal  profession,  at  the  time  of 
contracting  his  debts,  has  a  sufficient  fund  to  pay  them, 
the  delay  of  payment  is  a  species  of  dishonesty,  and  a 
temporary  injustice  to  his  creditor  :  and  if  at  such  time  he 
has  no  sufficient  fund,  the  dishonesty  and  injustice  is  the 
greater.  He  cannot,  therefore,  murmur,  if  he  suffer  the 
punishment  which  he  has  voluntarily  drawn  upon  himself. 
But  in  mercantile  transactions,  the  case  is  far  otherwise. 
Trade  cannot  be  carried  on  without  mutual  credit  on  both 
sides :  the  contracting  of  debts  is  therefore  here  not  only 
justifiable,  but  necessary,  and  if  by  accidental  calamities, 
as,  by  the  loss  of  a  ship  in  a  tempest,  the  failure  of  bro- 
ther traders,  or  by  the  non-payment  of  persons  out  of 
trade,  a  merchant  or  trader  becomes  incapable  of  discharg- 
ing his  own  debts,  it  is  his  misfortune,  and  not  his  fault.]] 
Again,  it  is  only  in  respect  of  commercial  interests  that 
our  law  views  with  approbation  the  two  other  principles 
by  which  the  system  in  question  is  characterized,  viz.  the 
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summary  seizure  of  the  debtor's  property,  and  its  compul- 
sory surrender  for  the  purpose  of  geneml  distribution 
among  his  creditors.  Any  person,  indeed,  (whether  en- 
gaged in  trade  or  not,)  who  is  arrested  for  debt,  may  pur- 
chase his  liberty  by  a  voluntary  surrender  of  his  whole 
estate,  or  may  even  be  compelled  to  a  surrender,  as  we 
shall  have  occasion  presently  to  show  in  our  remarks  on 
the  insolvent  law.  But  the  general  principle  of  English 
jurisprudence,  with  respect  to  persons  not  actually  impri- 
soned or  bankrupt,  is  to  leave  individual  creditors  to  their 
separate  remedies  by  action,  and  to  allow  the  debtor  to 
enjoy  his  property  without  molestation,  as  against  those 
creditors  who  do  not  think  fit  to  resort  to  legal  proceed- 
ings. 

The  statutes  of  Henry,  Elizabeth,  and  Anne,  above  re- 
ferred to,  (and  indeed  all  statutes  concerning  bankruptcy, 
of  prior  date  to  itself,)  are  now  repealed  by  the  6  Geo.  IV. 
c.  16,  which  consolidated  the  difl'erent  regulations  on  this 
subject,  but  has  itself  been  since  amended  by  several  other 
acts  of  more  recent  date  (d).  In  proceeding  to  take  some 
view  of  the  system  which  these  statutes  comprise  [[we  shall 
first  of  all  consider.  First,  who  may  become  a  bankrupt; 
Secondly,  what  act  makes  a  bankrupt;  Thirdly,  the  pro- 
ceedings on  a  fiat  in  bankruptcy  (e);]]  and, Lastly,  the  effect 
of  the  bankruptcy  in  transferring  the  bankrupt's  estate. 

I.  Who  may  become  a  bankiupt.  The  general  descrip- 
tion of  persons  liable  to  the  operation  of  the  system,  is 
given  in  these  words,  *'  all  persons  using  the  trade  of  mer- 
"  chandize,  by  way  of  bargaining,  exchange,  bartering, 
"  commission,  consignment,  or  otherwise,  in  gross  or  by 
"  retail ;  and  all  persons  who  either  for  themselves,  or  as 
"  agents  or  factors  for  others,  seek  their  living  by  buying 

(d)  1  &  2  Will.  4,  c.  56  ;  2  &  3  the  former  method  of  issuing  a  com. 
Will.  4.  c.  114  ;  3  &  4  Will.  4,  c.  47  ;  mhsion  is  now  superseded  by  that  of 
5  &  5  Vict,  c.  122.  issuing  ijiat,  the  nature  of  which  will 

(e)  The  term  used  by  Blackstone,       be  presently  explained, 
is  "  a  commission  of  bankruptcy."   But 

VOL.  II.  .O 
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"  and  selling,  or  by  buying  and  letting  for  hire,  or  by  the 
"  workmanship  ofgoods  or  commodities (/)."  But  besides 
these,  persons  engaged  in  many  other  particular  employ- 
ments are  enumerated  {g).  There  is  an  express  exemp- 
tion, however,  oi  farmers  and  graziers  {h);  who  are  not 
liable,  as  such,  to  be  deemed  bankrupts,  [[for  though  they 
buy  and  sell  corn  and  hay,  and  beasts,  in  the  course  of 
husbandry,  yet  trade  is  not  their  principal,  but  only  a 
collateral,  object,  their  chief  concern  being  to  manure  and 
till  the  ground,  and  make  the  best  advantage  of  its  pro- 
duce. And  besides  the  subjecting  them  to  the  laws  of 
bankruptcy  might  be  a  means  of  defeating  their  landlords 
of  the  security  which  the  law  has  given  them  above  all 
others,  for  the  payment  of  their  reserved  rents.  Where- 
fore, also,  upon  a  similar  reason,  a  receiver-general  of  the 
taxes  {i)  is  not  capable  as  such  of  being  a  bankrupt,  lest 
the  king  should  be  defeated  of  those  extensive  remedies 
against  his  debtors,  which  are  put  into  his  hands  by  the 
prerogative.]]  And  upon  other  grounds  of  policy  and  con- 
venience, there  is  also  an  exception  of  common  labourers 
or  workmen  for  hire,  and  members  of  or  subscribers  to 
any  incorporated,  commercial  or  trading  companies  esta- 
blished by  charter  or  act  of  parliament  (h).  Infants  also, 
though  not  expressly  excepted,  are,  by  their  condition, 
incapable  of  being  made  bankrupts  (Z).  But  there  is,  on 
the  other  hand,  an  express  enactment,  that  no  exception 

■(/)  6  Geo.  4,  c.  16,  s.  2;  see  Paul  tuallers,    keepers    of    inns,    taverns, 

1).  Dowling,  Moo.&Mal.  263;  Heane  liotels,  or  coffee-iiouses,  dyers,  print- 

v.  Rogers,  9  Barn.  &  Cres.  577.  ers,    bleachers,    fullers,    calendeiers, 

{g)  Bankers,  brokers,  (which  term  cattle  or  sheep  salesmen,  6  Geo.   4, 

includes   pawnbrokers,   Rawlinson   v.  c.  16,  s.  2;  liverystable  keepers,  coach 

Pearson,  5  Bar.  &  Aid.  124,  and  ship-  proprietors,  carriers,  shipowners,  auc- 

brokers.  Pott  v.  Turner,  6  liing.  702,)  tioneers,     apothecaries,      maiket-gar- 

peritoos  using  the  trade  of  a  scrivener,  deners,     cow-keepers,     brick-mukers, 

receiving  other  men's  monies  or  estates  alum-makers,  lime  burners,  millers,  5 

into  their  trust  or  custody,  persons  in-  &  6  Vict.  c.  122,  s.  10. 

■uring  ships,  or  their  freight,  or  other  (h)  6  Geo.  4,  c.  16,  s.  2. 

matters,    against    perils    of  the    sea,  (t)  Ibid, 

warehousemen,    wharfingers,  packcrii  (^)  Ibid, 

builders,  carpenters,  shipwrights,  vie-  {I)  2  Bl.  Com.  477. 
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shall  be  allowed  in  the  case  of  aliens,  denizens  (tn),  or 
women  (n).  And  even  a  feme  covert  may,  in  some  cases, 
be  a  bankrupt,  as  where  she  carries  on  business  as  a  sole 
trader,  according  to  the  custom  of  London  (o). 

The  trading  to  which  these  enactments  refer,  must  be 
one  that  is  carried  on  either  within,  or  at  least  to  or  from 
the  realm ;  and  in  the  interpretation  of  the  words  buying 
and  selling,  it  has  been  held,  that  buying  only,  or  selling 
only,  will  not  qualify  a  man  to  be  a  bankrupt,  but  there 
must  be  both  buying  and  seUing,  and  also  getting  a  liveli- 
hood by  it(p);  and  also  that  one  single  act  of  buying  and 
selling  will  not  suffice  for  the  purpose,  at  least  if  it  be 
unconnected  with  any  intention  of  general  dealing  (y). 
[I^Buying  and  selling  bank  stock,  or  other  government  se- 
curities, will  not  make  a  man  a  bankrupt,  they  not  being 
goods,  wares,  or  merchandize,  within  the  intent  of  the  sta- 
tute, by  which  a  profit  may  be  fairly  made  (r).  Neither 
will  buying  and  selling  under  particular  restraints,  or  for 
particular  purposes,  as  if  a  commissioner  of  the  navy  uses 
to  buy  victuals  for  the  fleet,  and  dispose  of  the  surplus 
and  refuse  (s),^  or  if  a  schoolmaster  buys  books  and  sells 
them  to  his  scholars (0-  But  the  illegality  of  the  dealing 
will  not  alter  its  effect,  as  far  as  this  matter  is  concerned ; 
and  therefore  a  clergyman  who  trades  may  be  a  bankrupt, 
though  he  cannot  do  so  without  a  breach  of  the  law  («). 

II.  [[Having  thus  considered  who  may,  and  who  may 
not,  be  made  a  bankrupt,  we  are  to  inquire,  secondly,  by 
what  acts  a  man  may  become  a  bankrupt.]]  This  depends 
entirely  upon  the  enumeration  of  them  contained  in  the 
statutes  now  in  force  concerning  bankrupts,  for  none  can 
be  placed  in  the  predicament  in  question,  unless  he  do 

(m)  Allen  v.  Cauoon,  4  Barn.  &  Skin.  292. 

Aid.  418.  (9)  2  Bla.  Com.  476. 

(ri)  6  Geo.  4,  c.  16,  s.  135.  (r)  2  P.  Wms.  308. 

(o)2Bl.Cora.477;etvide7  Bing.  (*)  1  Salk.  110  ;  Skin.  292. 

762,  Ex  parte  Franks.  (t)  Newton  v.  Trigg,  I  Salk.  109. 

(p)  2  Bla.  Com.  476 ;  vide  Sutton  (h)  Ex  parte  Meymott,  1  Atk.  196. 
V.  Wecley,  7  East,  442  ;  Cro.  Car  31. 

o2 
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something  expressly  declared,  in  these  statutes, to  amount  to 
the  commission  of  an  act  of  bankruptcy  (y) :  but  the  acts 
to  which  that  character  belongs  are  now  very  numerous. 
[[For  in  this  extrajudicial  method  of  proceeding,  which  is 
allowed  merely  for  the  benefit  of  commerce,  the  law  is 
extremely  watchful  to  detect  a  man,  whose  circumstances 
are  declining*,  in  the  first  instance,  or  at  least  as  early  as 
possible,  that  the  creditors  may  receive  as  large  a  propor- 
tion of  their  debts  as  may  be,  and  that  a  man  may  not  go 
on  wantonly  wasting  his  substance,  and  then  claim  the 
benefit  of  the  statutes  when  he  has  nothing  left  to  distri- 
bute.]] 

The  following  acts,  when  committed  by  a  person  who 
trades,  within  the  meaning  of  the  bankrupt  laws,  are  acts 
of  bankruptcy: — 1.  Departing  this  realm.  2.  Being  out 
of  this  realm,  and  remaining  abroad.  3.  Departing  from 
his  dwelling-house,  or  otherwise  absenting  himself.  4.  Be- 
ginning to  keep  his  house.  5.  Suffering  himself  to  be 
arrested  for  any  debt  not  due.  6.  Yielding  himself  to  pri- 
son. 7.  Suffering  himself  to  be  outlawed.  8.  Procuring 
himself  to  be  arrested.  9.  Procuring  his  goods,  money,  or 
chattels  to  be  attached,  sequestered,  or  taken  in  execution. 
10.  Making,  or  causing  to  be  made,  either  within  this 
realm  or  elsewhere,  any  fraudulent  grant  or  conveyance 
of  any  of  his  lands,  tenements,  goods  or  chattels  (u;).  11. 
Making,  or  causing  to  be  made,  any  fraudulent  surrender 
of  any  of  his  copyhold  lands  or  tenements.  12.  Making, 
or  causing  to  be  made,  any  fraudulent  gift,  delivery,  or 
transfer  of  any  of  his  goods  or  chattels  (a;).  As  to  each  of 
these  several  acts  of  bankruptcy,  it  is  an  essential  ingre- 
dient, and  expressly  made  so  by  the  terms  of  the  enact- 
ment, that  it  should  be  done  or  sufiered  with  intent  to 
defeat  or  delay  his  creditors  {y):  and  with  respect  to  a  con- 

(v)  Ld.  Raym.  725;  7  Mod.  139;  williin    the   Bankruptcy  Acts,   Cum- 

2  Bla.  Com.  479.  ming  v.  Haily,  (J  Ding.  363. 

(w)  VideSieberto.  Spooner,  1  Mee.  (y)  See  Ilouch  v.  Great  Western 

&  W.  714.  Railway  Company,  I  Ad.  &  El.  N.S. 

(j-)  A  bill  of  exchange  is  a  challei  51. 
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veyance  or  transfer,  though  it  will  in  some  cases  be  con- 
sidered as  fraudulent,  and  intended  to  defeat  his  creditors, 
where  it  extends  to  the  whole  of  his  property  (2),  there  is, 
on  the  other  hand,  a  proviso  that  it  shall  not  be  deemed  an 
act  of  bankruptcy,  if  made  in  trust  for  the  benefit  of  his 
creditors ;  but  it  must  in  that  case  be  executed  by  each  of 
the  trustees  within  fifteen  days  after  execution  thereof  by 
the  trader,  and  the  execution  thereof  by  all  parties  must  be 
attested  by  an  attorney  or  solicitor,  and  due  notice  thereof 
must  be  given  in  the  Gazette  and  newspapers  (a). 

In  addition  to  these  acts  of  bankruptcy,  it  is  farther 
provided,  that  if  a  trader,  when  arrested  or  imprisoned  for 
debt,  shall  lie  in  prison  for  twenty-one  days,  or  when  ar- 
rested or  imprisoned  for  any  other  cause,  shall  lie  in  prison 
for  twenty-one  days  after  a  detainer  for  debt  shall  be  lodged 
against  him  and  not  discharged,  or  when  arrested,  com- 
mitted, or  detained  for  debt,  shall  escape  out  of  custody, 
he  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy {li) :  and  that  the  same  consequence  shall  follow 
where  a  trader,  after  a  docket  struck  against  him  (that  is, 
after  the  steps  have  been  taken  preparatory  to  the  issuing 
of  a  fiat,  as  hereinafter  explained),  shall  make  a  private 
arrangement  with  the  creditor  (c),  by  whom  it  is  struck,  so 
as  to  give  him  a  preference  over  the  others ;  or  where  a 
trader  shall  file  a  petition  to  the  Insolvent  Debtors'  Court, 
for  his  discharge  from  custody  (</).  And  for  the  more 
ample  protection  of  creditors,  it  is  now  recently  enacted, 
that  a  trader  may  be  summoned  by  any  creditor,  who  will 
make  affidavit  of  his  debt,  to  appear  in  the  Court  of  Bank- 
ruptcy (in  London  or  the  country  as  the  case  may  be),  and 
there  to  admit  or  deny  the  debt;  and  that  if  he  fails  to  ap- 
pear, (having  no  lawful  excuse),  or  refuses  to  make  the  ad- 
mission, and  yet  declines  to  swear  that  he  believes  himself 

(»>  Botcherley  i'.  Lancaster,  1  Ad.  M'Adam,  3  Yo.  &  Jer.  1  ;  Mozer  v. 

&    El.  77  ;    Harwood  r.  Bartlett,   6  Newman,  6  Bing.  556. 
Bing.  N.  C.  61.  (c)  6  Geo.  4.  c.  16.  s.  5. 

(a)  6  Geo.  4.  f,  16,  s.  4.  (rf)  7  Geo.  4,  c.  57,  s.  13  ;  1  &  3 

(6)  Ibid.  sect.  8.    See  Higgins  ».  Vict.  c.  110,  s.  39. 
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to  have  a  good  defence,  he  shall  in  either  of  these  cases, 
within  a  certain  period,  pay  or  make  terms  with  his  cre- 
ditor, or  at  least  give  security,  for  payment  of  the  debt 
and  costs  in  the  event  of  judgment  being  obtained  by  the 
creditor,  or  else  shall  be  deemed  to  have  committed  an  act 
of  bankruptcy  ;  and  that  if  on  the  other  hand  he  admits 
the  debt,  he  shall  either  pay  or  make  terms  with  his  cre- 
ditor within  a  certain  period,  or  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy ;  provided  only  that  in 
each  of  these  several  cases  a  fiat  shall  issue  within  two 
calendar  months  from  the  filing  of  the  creditor's  affidavit. 
And  farther,  that  if  any  plaintiff  shall  recover  judgment 
and  be  entitled  to  sue  out  execution  against  a  trader  for  a 
pecuniary  demand  in  a  court  of  record,  and  there  be  no- 
thing due  by  way  of  set-off  from  the  plaintiff  to  the  defen- 
dant, the  latter  shall  be  deemed  to  have  committed  an  act 
of  bankruptcy,  unless  within  fourteen  days  after  notice  in 
writing,  personally  served  upon  him  for  the  purpose,  he 
shall  pay,  secure,  or  compound  for  such  judgment  debt  to 
the  satisfaction  of  the  plaintiff;  and  that  the  same  conse- 
quence shall  follow  if  a  trader  shall  neglect  to  make  pay- 
ment of  money  in  compliance  with  a  peremptory  order  for 
that  purpose  made  in  any  court  of  equity,  or  in  any  matter 
of  bankruptcy  or  lunacy,  after  being  personally  served 
with  such  order  fourteen  days  before  the  day  therein  ap- 
pointed for  payment  (e), 

All  these,  we  may  observe,  are  acts  supposed  to  be  com- 
mitted by  a  party  having  no  intention  to  become  bankrupt ; 
but,  as  before  remarked,  a  trader  may,  by  the  present  law, 
voluntarily  take  this  condition  upon  himself;  it  being  pro- 
vided, that  if  he  shall  file  in  the  office  of  the  lord  chan- 
cellor's secretary  of  bankrupts,  a  declaration  in  writing 
that  he  is  unable  to  meet  his  engagements,  he  shall  be 
deemed  thereby  to  have  committed  an  act  of  bankruptcy 

(«)  6  &  6  Vict.  c.  122,  8s.  11—19,  1  &  2  Vict.  c.  110,  s.  8,  which  are 
20,21.  See  alto  the  prior  rcguUtions  founded  od  the  same  general  prin- 
of  0  (ieo.  4,  c.  16,  88.  10,  11  ;  and       ciplcs. 
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at  the  time  of  filing  such  declaration,  provided  a  fiat  shall 
issue  within  two  calendar  months  afterwards  {/)• 

Such  then  are  the  facts  by  which  a  man  may  become 
bankrupt ;  to  which  we  shall  only  add,  that  every  such 
act  must  be  committed  within  England  or  Wales  (g),  ex- 
cept in  cases  where  the  contrary  is  expressly  provided  by 
law  (as  in  the  instance  o^ remaining  abroad  with  intent  to 
defeat  or  delay  creditors) ;  and  also  that  such  act  cannot 
be  committed  after  the  party  has  retired  from  trade,  except 
only  as  regards  those  debts  which  may  have  existed  while 
he  yet  remained  in  business, — for  as  to  these  lu*  may  be 
made  a  bankrupt  even  after  he  has  retired  (A). 

We  have  seen  who  may  be  a  bankrupt,  and  what  acts 
will  make  him  so.     Let  us  next  consider, 

III.  The  proceedings  to  which  the  law  makes  a  bank- 
rupt liable. 

And  first,  these  proceedings  may  be  instituted  by  any 
one  creditor,  or  by  two  or  more,  being  partners,  whose 
debt  amounts  to  50/.  or  upwards,  or  by  any  two  creditors 
whose  debts  amount  to  70/.  or  upwards,  or  by  any  three 
or  more  whose  debts  amount  to  100/.  or  upwards  (i) ;  and 
these  are  called  the  petitioning  creditor  or  creditors.  The 
first  step  is  usually  described  as  striking  the  docket,  and 
consists  in  first  making  affidavit  of  the  debt,  and  giving  a 
bond  to  follow  up  the  proceedings  with  effect  (A);  and  then 
presenting  a  petition  on  the  part  of  such  creditor  or  cre- 
ditors, to  the  lord  chancellor,  praying  that  B.fiat{l)  may  be 
issued  against  the  debtor.  The  fiat  is,  in  its  form,  a  power 
signed  by  the  lord  chancellor  (»j),  addressed,  when  the 
trader  resides  in  London  or  at  a  certain  distance  from  it,  to 
a  court  of  record,  called  the  Court  of  Bankruptcy,  in  Lon- 

(J)  5  -*>;  6  Vict.  c.  122,  s  22.  See  (h)  6  Geo.  4.  c.  16.  s.  13.     The 

the  prior  enactment,  6  Geo.  4,  c.  16,  lord  chancellor  has  authorit^y  to  dis- 

>•  6.  pense  with  this  bond  if  he  thinks  fit. 

{g)  Alexander  v.  Vaughan,  Cowp.  5  &  6  Vict.  c.  122.  s.  3. 

398  ;  Norden  v.  James,  Dickius,  633.  (^)  The  former  course  was  to  issue 

{h)  Bailie  v.  Grant,  9  Bing.  121.  a  eommiuion  under  the  great  seal. 

(i)  5  &  6  Vict.  c.  122,  s.  9.  (m)  1  &  2  Will.  4,  c.  56,  s.  12. 
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doii  (?i),  and  where  he  resides  at  a  greater  distance,  to  the 
Court  of  Bankruptcy  for  the  district  (o)  (which  is  a  branch 
of  the  former  court,  authorizing  the  petitioning  creditor  to 
prosecute  his  complaint  before  those  jurisdictions  respec- 
tively ;  and  in  either  case  the  fiat,  with  all  proceedings 
thereon,  is  filed  among  the  records  of  the  Court  of  Bank- 
ruptcy in  London  (p). 

The  fiat  is  opened  (that  is,  the  proceedings  upon  it  com- 
menced) before  the  Court  of  Bankruptcy  in  London,  or  the 
district  (as  the  case  may  be) ;  and  proof  is  given  of  the 
petitioning  creditor's  debt,  the  trading,  and  the  act  of  bank- 
ruptcy :  but  it  is  provided  by  a  recent  statute,  that  no  act 
of  bankruptcy  shall  suffice  for  this  purpose,  if  committed 
more  than  twelve  months  before  the  issuing  of  the  fiat  (5-). 
An  adjudication  is  then  made  by  the  court,  that  the  party  is 
bankrupt  (supposing  the  proofs  to  be  in  the  court's  opinion 
sufficient  for  the  purpose  (r)) ;  and,  unless  the  trader  can 
show  sufficient  cause  for  annulling  such  adjudication,  no- 
tice thereof  is  given  in  the  London  Gazette,  and  an  appoint- 
ment therein  made  of  two  public  meetings,  at  which  the 
bankrupt  is  to  surrender  himself,  and  submit  to  be  ex- 
amined, and  otherwise  conform  (s)  to  the  law  ;  and  in  the 
meantime  (or  immediately  on  the  issuing  of  the  fiat,  if  the 
court  sees  probable  cause  to  believe  that  he  is  about  to 
remove  them  fraudulently  (<))  possession  is  taken  of  his 
whole  estate  and  effects (m).  At  these  meetings,  or  at  others 
appointed  for  the  purpose,  his  several  creditors  are  also  to 
prove  their  debts  due  on  the  balance  of  account  between 
them  and  the  bankrupt;  which  is  done  upon  their  own 
oath  (y),  subject  to  examination  by  the  court,  which  is  en- 
titled to  require  farther  proof  if  it  thinks  fit  {iv).     At  one 

(n)  Established  by  1  &  2  Will.  4,  (s)  1   &  2  Will.  4,  c.  56.  s.  20  ; 

c.  66,  and  6  &  6  Will.  4,  c.  29,  s.  21.  5  &  6  Vict.  c.  122,  s.  23. 

(o)  EsUblished  by  5  &  6  Vict.  c.  (()  5  &  6  Vict.c.  122,  s.  6. 

122.  («)  6  Geo.  4,  c.  16,  s.  27  ;  6  &  6 

(p)  6  &  6  Vict.  c.  122,  s.  47.  Vict.  c.  122,  s.  5. 

(,f)  Ibid.  8.  7.  (v)  6  Geo.  4,  c.  16,  s.  4G ;  1  &  2 

(r )  Arcli.  Bank.  L.  95,  9th  edit. ;  Will,  4,  c.  66,  s.  34. 

6  Geo.  4,  c.  16,  t.  24.  (w)  Arch.  li.  L.  168. 
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of  such  meetings  also  Qan  election  must  be  made  of  as- 
signees, or  persons  to  whom  the  bankrupt's  estate  shall 
be  assigned,  and  in  whom  it  shall  be  vested  for  the  benefit 
of  the  creditors ;  which  assignees  are  to  be  chosen  by  the 
major  part  in  value  of  the  creditors  who  shall  then  have 
proved  their  debts,^  but  including  such  creditors  only  as 
have  proved  to  the  amount  of  10/.  (r)  This  choice  being 
made,  an  appointment  is  then  signed  by  the  court  accord- 
ingly ;  which  has  the  eflect  of  vesting  in  the  assignees 
the  bankrupt's  estate  (as  we  shall  have  occasion  hereafter 
more  particularly  to  explain),  to  be  by  them  held  for  the 
benefit  of  the  creditors  at  large  (y).  To  the  assignees  also 
belongs  the  duty  of  calling  meetings,  collecting  debts,  and 
acting  generally  for  the  benefit  of  the  estate ;  but  the  care 
of  it  is  not  confided  to  them  exclusively ;  for  by  1  &  2 
Will.  IV.  c.  56,  s.  22,  and  5  &  6  Vict.  c.  122,  s.  48,  cer- 
tain persons  from  the  class  of  accountants  or  merchants 
are  to  be  appointed  by  the  lord  chancellor,  to  act  as  official 
assignees  in  all  bankruptcies,  one  of  whom  shall  in  all 
cases  be  an  assignee  of  the  bankrupt's  estate  and  effects, 
together  with  the  assignee  or  assignees  chosen  by  the  cre- 
ditors (z) ;  and  it  is  farther  provided,  that  all  the  personal 
estate,  and  the  profits  of  the  realty,  and  the  proceeds  of 
all  such  estates  as  shall  be  sold,  shall  be  received  by  such 
official  assignee  alone,  and  paid  by  him  into  the  Bank  of 
England,  to  the  credit  of  the  accountant  in  bankruptcy  (a) ; 
and  also,  that,  until  assignees  shall  be  chosen  by  the  cre- 
ditors, he  shall  to  all  intents  and  purposes  be  deemed  a  sole 
assignee  of  the  bankrupt's  estate  and  effects. 

In  order  to  secure  to  the  creditors  the  full  benefit  which 
the  law  designs  for  them,  any  person  against  whom  a  fiat 
has  been  issued  is  liable  to  be  arrested,  if  probable  cause 
is  shown  to  the  court  for  suspecting  him  of  an  intention  to 
quit  England  (ft);  and  after  he  has  been  adjudged  bank- 

(x)  6  Geo.  4,  c.  16.  s.  61.  Mee.  &  W.  101. 

(y)  1  &  2  Will.  4.  C.56,  ss.25,  26.  (a)  See  Munk  v.  Clarke,  10  Bing. 

(0  See  Baker  r.  Neaver,  1  Cromp.  102 ;  2  Bing.  N.  C.  299. 

&  M.  112 ;  Knight  v.  Turquand,  2  (6)  5  &  6  Vict.  c.  122,  s.  5. 
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rupt,  and  such  adjudication  has  been  advertised  in  the 
Gazette,  he  is  bound  to  surrender  himself  to  the  court, 
and  submit  to  be  examined  upon  oath ;  the  time  limited 
for  that  purpose  (unless  the  period  for  it  be  specially  en- 
larged) being  the  60th  day,  at  farthest,  from  the  advertise- 
ment in  the  Gazette;  and  if,  after  due  notice  of  the  pro- 
ceedings, he  fails  to  make  such  surrender  or  submission, 
or,  upon  such  examination,  to  make  discovery  of  all  his 
estate,  or  to  deliver  up  such  part  of  it  as  shall  be  in  his 
possession,  custody,  or  power,  (except  the  necessary  wear- 
ing apparel  of  himself,  his  wife  and  children,)  or  if  he  con- 
ceals any  part  of  his  estate  to  the  value  of  lOZ.,  or  any 
writings  relating  thereto,  with  intent  to  defraud  his  creditors, 
he  shall  be  guilty  of  felony,  and  liable  to  transportation  for 
not  less  than  seven  years,  or  imprisonment  (with  or  without 
hard  labour)  for  not  more  than  seven  years  (b).  The  court 
has  also  power  to  examine  him  at  any  time ;  and  in  case 
he  fails  to  attend  at  any  time  appointed  for  the  purpose 
(and  was  not  prevented  by  lawful  impediment),  to  cause 
him  to  be  arrested  and  brought  before  it(c);  and  may  also 
summon  (and  if  necessary  arrest)  and  examine  his  wife  (<i), 
or  any  person  whatever  known  or  suspected  to  have  in  pos- 
session any  of  the  bankrupt's  estate,  or  to  be  indebted  to 
him,  or  to  be  capable  of  giving  information  material  to  the 
full  disclosure  of  his  dealings  {e) ;  and  in  case  the  bank- 
rupt, or  any  of  these  parties,  shall  (without  lawful  objec- 
tion) refuse  to  be  sworn  or  to  answer,  or  shall  not  fully 
answei*,  any  lawful  question,  or  refuse  to  subscribe  their 
examination,  or  to  produce  documents,  the  court  may  com- 
mit them  to  prison,  without  bail,  until  they  submit  to  the 
law  (/).  There  is,  moreover,  a  provision,  that  if  any  bank- 
rupt shall,  after  an  act  of  bankruptcy  committed,  or  in 
contemplation  of  bankruptcy,  or  with  intent  to  defeat  the 
bankrupt  law,  destroy,  alter,  mutilate,  or  falsify  any  of  his 

(fc)  6  &  6  Vict.  c.  122,  8.  32.  Cooper,  8   Barn.  &  Cres.   211 ;    Ex 

(c)  6  Geo.  4,  c.  16,  s.  3G.  parte  Baxter,  7  Barrj.  &  Cres.  673. 

((/)  Ibi<l.  8.  37.  (J  )   Ilntl.  ss.  34,  36  ;  1  &  2  Will. 

(e)  Ibid.  s.  33.    See  Grocock  v.      4,  c.  66,  b.  7. 
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books,  writings,  or  securities,  or  make  or  be  privy  to  the 
making  of  any  false  or  fraudulent  entry  therein  with  in- 
tent to  defraud  his  creditors,  he  shall  be  deemed  guilty  of 
a  misdemeanor,  and  imprisoned  for  any  term  not  exceeding 
three  years,  with  or  without  hard  labour  (^).  And  if  any 
bankrupt  shall  within  three  months  before  his  bankruptcy, 
under  the  false  colour  of  carrying  on  business  and  dealing 
in  the  ordinary  course  of  trade,  and  with  intent  to  defraud 
the  owner,  obtain  on  credit  any  goods,  or  remove,  conceal, 
or  dispose  of  any  goods  so  obtiiined,  knowing  them  to 
have  been  so  obtained,  he  shall  be  liable  to  a  similar  pu- 
nishment not  exceeding  two  years  (A). 

To  every  bankrupt,  however,  who  has  conformed  in  all 
points  to  the  direction  of  the  statutes,  the  law  [[makes  full 
amends  for  all  this  rigour  and  severity,]]  for  if  he  can  ob- 
tain a  due  certificate  of  such  conformity,  he  is  thereby 
discliarged  from  all  debts  due  by  him  when  he  became 
bankrupt,  and  from  all  claims  and  demands  whatever 
which  are  proveable  under  the  fiat  (») ;  and  moreover  en- 
titled to  enjoy,  free  from  the  claims  of  his  assignees,  all 
future  acquisitions  of  property ;  so  that,  in  the  language 
often  applied  to  the  case,  Qhe  becomes  a  clear  man  again.]] 

To  be  effectual,  however,  the  certificate  must  be  allowed 
by  the  court  in  which  the  fiat  is  prosecuted,  a  public  sitting 
having  been  first  appointed  for  the  purpose,  at  which  any 
of  the  creditors  may  be  heard  against  the  allowance ;  and 
the  court  must  also  certify  in  writing  under  hand  and  seal, 
to  the  Court  of  Review  in  bankruptcy,  that  the  bankrupt 
has  made  a  full  discovery,  and  that  there  does  not  appear 
any  reason  to  doubt  its  truth  or  fulness,  and  that  he  has 
in  all  things  conformed  to  the  laws  concerning  bankrupts : 
besides  which,  the  bankrupt  must  make  oath  in  writing, 
that  the  certificate  was  obtained  without  fraud ;  and  lastly, 
the  allowance  of  the  certificate  must  after  such  oath  be 
confirmed  by  the  Court  of  Review ;   against  which  con- 

(g)  5Si6  Vict  c.  122,  s.  34.  (i)  Ibid.  s.  37.    See  Huniphreyi  ». 

(h)  Ibid.  s.  35.  Knight,  6  Bing.  572. 
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firmatiou  any  of  the  creditors  are  entitled  to  be  heard  (k). 
A  bankrupt,  thus  certificated,  is  not  only  clear  from  his 
debts,  but  [^entitled  to  a  decent  and  reasonable  allowance, 
out  of  his  effects,  for  his  future  support  and  maintenance, 
and  to  put  him  in  a  way  of  honest  industry.  This  allow- 
ance is  also  in  proportion  to  his  former  good  behaviour, 
in  early  discovering  the  decline  of  his  affairs,  and  thereby 
giving  his  creditors  a  larger  dividend.]]  For  if  his  effects 
will  not  pay  one-half  of  his  debts,  or  IO5.  in  the  pound, 
he  is  left  to  the  discretion  of  the  court  and  assignees 
to  have  a  competent  sum  allowed  him,  not  exceeding 
three  per  cent,  and  300/. :  but  if  they  pay  10s.  in  the 
pound,  he  is  to  be  allowed  five  per  cent. ;  if  12s.  6d.,  then 
seven  and  a  half  per  cent.;  and  if  15s.  in  the  pound,  then 
the  bankrupt  shall  be  allowed  ten  per  cent. ;  provided  that 
such  allowance  do  not,  in  the  first  case,  exceed  400Z.,  in 
the  second  500/.,  and  in  the  third,  600/.  (/)  But  no  bank- 
rupt shall  be  entitled  to  his  certificate  if  he  shall  have 
lost  by  any  sort  of  gaming  or  wagering  in  one  day  20/.,  or 
within  one  year  next  preceding  his  bankruptcy  have  lost 
200/.,  either  by  the  same  means  or  by  stock-jobbing,  or 
shall  after  an  act  of  bankruptcy,  or  in  contemplation  of 
bankruptcy,  have  destroyed  or  altered  any  writing,  or  made 
any  false  entry  with  intent  to  defraud  his  creditors,  or  shall 
have  concealed  any  part  of  his  property,  or  shall  have 
been  aware  of  the  proof  of  a  false  debt  under  the  fiat, 

(h)  Ibid.  s.  39.     Until  the  passing  acquired    any   considerable    property 

of  tiie  last  act,  5  &  6  Vict.  c.  122,  it  subsequent  to  the  giving  up  of  his  ail, 

was  one  of  the  requisites  of  the  certi-  il  was  liable  to  the  demands  of  his 

ficate  that  it  should  be  signed  by  a  creditors.  (Ff.  42— 44.)     But  this  did 

certain    proportion    of    the    creditors.  not  extend  to  such  allowance  as  was 

See  6  Geo.  4,  c.  16,"S.  122.     liut  the  left  to  him  on  the  scoie of  compassion, 

principle  of  requiring  the  consent  of  for  the  maintenance  of  himself  and 

creditors  has  been  latterly  considered  family.      Si  quid  fnisericoiditi:  causa 

as  of  inconvenient  tendency,  and   is  eifueril  reliclum,  ptita  menstruum  vel 

now  conse(}uently  abandoned.  aunuum,    alimenlorum    nomine,    von 

(t)  5  &i  6  Vict.  c.  122,  8.  44  ;    6  njmtet  propter  hoc  bona  ejvs  iteraln 

Geo.  4,   c.    16,  8.128.     Hy  the  Ro-  veHUvdari:   vec  enim  fraudandus  est 

man    law   of  cession,    if    the  debtor  utimeniis  cuttidiuuis.     (Ihid.  \.  (i.) 
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without  disclosing  the  same  within  one  month,  to  the 
assignees  (m). 

Thus  much  for  the  proceedings  in  bankruptcy.  Let  us 
next  consider, 

IV.  How  such  proceedings  affect  or  transfer  the  property 
of  the  bankrupt. 

A  choice  of  assignees,  as  we  have  seen,  is  to  be  made 
by  the  creditors,  and  an  appointment  of  the  assignees,  so 
chosen,  signed  by  the  court;  and  it  is  provided,  that 
a  certificate  of  such  appointment,  purporting  to  be  under 
the  seal  of  the  Court  of  Bankruptcy,  shall  be  received  as 
evidence  thereof  in  all  courts  and  places  whatever,  with- 
out farther  proof  (n).  And  it  is  farther  enacted,  that,  in 
all  places  where  by  the  laws  then  in  force  conveyances 
require  to  be  registered,  such  certificate  shall  be  regis- 
tered accordingly ;  and  the  title  of  a  purchaser  for  valu- 
able consideration,  who  without  notice  of  the  bankruptcy 
shall  have  first  registered  his  purchase  deed,  shall  not 
be  invalidated  by  the  appointment,  unless  the  certificate 
shall  be  registered  within  two  months  (o).  By  the  mere 
efiect  of  this  appointment,  and  without  any  other  con- 
veyance or  assignment  (/)),  all  the  real  estate  of  the  bank- 
rupt (whether  situate  in  the  united  kingdom,  or  elsewhere 
within  her  Majesty's  dominions  (q) ),  and  all  his  personal 
estate  (wherever  situate  (r) ),  and  all  his  rights  of  actioo, 
except  those  for  merely  personal  wrongs  (a),  and  all  his 
rights  of  entry  (t),  and  all  powers  which  he  is  entitled  to 
exercise  (u),  are  at  once  vested  in  the  assignees:  with  the  ex- 
ception, however,  of  what  belongs  to  the  bankrupt  in  the 
capacity  of  trustee  for  others  (r),  any  office  that  he  holds 
of  such  a  nature  that  it  cannot  legally  be  sold,  his  right  of 

(m)  5  &  6  Vict.  c.  122.  s.  38.  Mee.  &  W.  601 ;  Beckham  v.  Drake, 

(ii)  I  &  2  Will.  4,  c.  56.  s.  29.  ibid.  846. 

(o)  Ibid.  s.  27.  (0  Smith  v.  Coffin.  2  H.  Bl.  451 ; 

(V)  I  &:  2  Will.  4.  c.  56,  s.  25.  26.  Mitchell  v.  Hughes,  4  Moo.  &   P. 

(</)  6  Geo.  4.  c.  16,  ss.  12,  64.  65.  577;  Clark  v.  Calvert.  3  Moore,  96. 
(r)  6  Geo.  4,  c.  16.  s.  12,  63.  See  («)  6  Geo.  4.  c.  16.  s.  77. 

Gibson  v.  Carrulhers,  8  Mee.&W.321 .  (r)  See  Parnham  v.  Hurst,  8  M.  & 

(s)  See  Howard   v.  Crowlher,   8  W.  743. 
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nomination  to  any  vacant  ecclesiastical  benefice,  his  mili- 
tary pay  under  the  crown,  and  his  military  pension  under 
the  East  India  Company  (x),  none  of  which  are  at  all 
affected  by  the  fiat;  and  also,  with  the  exception  of 
estates  tail  and  copyhold, — the  transfer  of  which  is  spe- 
cially provided  for ;  and  of  leases  held  by  the  bankrupt, 
— which  it  is  at  the  election  of  the  assignees  either  to 
accept  or  renounce.  In  certain  cases,  the  appointment 
even  vests  in  the  assignees  the  property  of  strangers  left 
in  the  bankrupt's  possession ;  it  being  one  of  the  enact- 
ments of  the  bankrupt  law  (introduced  to  protect  creditors 
from  fraud  and  fallacious  appearances),  that  where  the 
bankrupt  shall,  by  consent  of  the  true  owner,  have  in  his 
possession,  order,  or  disposition,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  had  taken  upon  himself 
the  sale,  alteration,  or  disposition  as  owner,  they  shall  be 
disposed  of,  together  with  the  bankrupt's  own  goods  and 
chattels,  under  the  fiat  (  y).  With  respect  to  his  estates  tail 
(whether  freehold  or  copyhold),  and  his  copyhold  estates 
generally,  though  they  do  not  pass  under  the  appointment, 
yet  these  are  also  nevertheless  to  be  assigned  for  the  benefit 
of  his  creditors.  For  the  court  has  power  to  dispose  of  the 
former,  under  certain  provisionsspecially  adapted  to  the  pur- 
pose, by  the  act  for  the  abolition  of  fines  and  recoveries  (js) ; 
and  of  the  latter,  by  deed  indented  and  enrolled  in  one  of 
her  Majesty's  courts  of  record,  which  will  entitle  the  pur- 
chaser to  a  surrender,  and  admittance  accordingly  (a). 

This  title  of  the  assignees  commences  from  the  period 
when  the  trader  "  became  bankrupt  {b),"  that  is,  first  com- 
mitted an  act  of  bankruptcy  (for  such  is  the  legal  meaning 

(i)  6  Geo.  4,  c.  16,  8.  77  ;  Gibson  See  Jervis  v.  Tayleur,  3  Barn.  &  Aid. 

V.  East  India  Company,  5  Bing.  N.C.  557  ;  Doe  v.  Clark,  5  Barn.  &  Aid. 

262;  Eden  Bpt.  Law,  232.  548;   Exparte  Somerville,  1  Mont.  Sx. 

(y)  6  Geo.  4,  c.  16,  ».  72;  Lin-  Ayr.  408. 

gard  V.  Mestiter,   1    Barn.  &   Cres.  («)  6  Geo.  4,c.  16,  ss.  68, 69  ;  Ex- 

308  ;  Townley  v.  Crump.  4  Ad.  &  El.  parte  Holland,  4  Mad.  483  ;  Drury  v. 

r»8  ;  Clarke  v.  Spence,  il)id.  448  ;  Kd-  Man,  1  Atk.  96. 

wards u.  ScoU,  1  Man.  8c  Gr.962.  (h)  6  Geo.  4,c.  16,  s.  12;  Sims  v. 

(»)  3  &  4  W.  4,  C.74,  ss.  65—73.  Simpson,  1  Bing.  N.  C.  313. 
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of  the  term),  after  the  accruing  of  the  petitioning  creditor  $ 
debt{c).  And,  therefore,  though  nothing  passes  out  of  the 
bankrupt,  until  the  transfer  be  actually  made  by  an  ap- 
pointment of  assignees  under  the  fiat,  yet  that  transfer) 
when  made,  operates  by  a  retrospective  relation  from  the 
time  above  stated,  so  as  to  include  in  general  all  property 
belonging  to  the  bankrupt  at  that  time,  and  from  thence- 
forth to  the  time  of  the  transfer,  and  consequently  to 
overreach  and  annul  all  intervening  alienations  and  exe- 
cutions {d).  This  has  been  the  principle  of  the  bankrupt 
law  ever  since  the  time  of  Queen  EUzabeth  (e)  ;  and  it 
prevailed  at  that  period,  with  an  austerity  which  put  wholly 
out  of  sight  the  consideration  due  to  innocent  parties, 
and  the  safety  of  commercial  transactions  (/).  It  was 
soon,  indeed,  relaxed  by  some  important  exceptions(^);  but 
even  in  our  own  days  continued  to  produce,  in  particular 
instances,  results  of  a  harsh  description  (A),  until  satisfac- 
torily regulated  by  a  lecent  act  of  parliament.  By  that 
statute  (2  &  3  Vict.  c.  29,  passed  19th  July,  1839  (i) ),  it 
is  now  largely  qualified  by  the  following  provision — that 
all  contracts,  dealings,  and  transactions,  by  and  with  any 
bankrupt,  really  and  bona  fide  made  and  entered  into 
before  the  date  and  issuing  of  the  fiat  against  him,  and 
all  executions  and  attachments  against  the  lands  and  tene- 
ments, or  goods  and  chattels  of  the   bankrupt,  bona  fide 

(c>Arch.  B.  L.  179.  73.  Bi.Com.  486.citetSp.  L.b.29.  c.  16. 

{d)  2  Bl.  Com.  486;   1    Burr.  31.  (g)  Vide  2  Bl.  Com.  486;  6  Geo. 

The  trausfer,  however,  du«s  uot  operate  4,c.  16,  »$   81,  82,  83  ;  2  &  3  Vict. 

retrospectively  as  to  the  legal  estate  c.  11. 

in    the  bankrupt's  freeholds,   Uoe  v.  (A)  Vide  Price  v.  Helyer.  1  Mo.  & 

Mitchell,  2  Mau.  &  Sel.  446.  P.  548  ;  Balme  v.  HuttOD.  9  Biug. 

(«)  As  to  the  doctrine  of  relation,  471;  Garland  v.    Carlisle,   7   Biog. 

vide  Cullen's   Bankrupt   Law,  231;  298;   10  Bing.  452  ;  4  Bing.  N.C.  7  ; 

Sims  t'.  Simpson,  1  Bing.  N.  ('.  306.  Wright r.  Fearnley,  5  Bing.  N.  C.  89  ; 

(/)  Ibid. ;  Blackstone  remarks,  that  6  Bing.  N.  C.  446. 
in  France  it  was  formerly  carried  to  a  (»)  Vide  Moore  v.  Phillips,  7  Mee. 

still  greater  length,  every   act  of    a  &    W.  536;  Hall  v.   Wallace,  ibid, 

merchant  for  ten  dv^ys  precedent  to  the  353  ;  Whitmore  v.  Robertson,  8  Mee. 

act  of  bankruptcy  being  presumed  to  &  W.  463 ;  Luckin  r.    Simpson,  6 

be  fraudulent,  and  therefore  void.    2  Biog  N.  C.  353. 
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executed  or  levied  before  the  date  and  issuing  of  the  fiat, 
shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed,  provided  the 
person  or  persons  so  dealing  with  such  bankrupt,  or  at 
whose  suit,  or  on  whose  account  such  execution  or  attach- 
ment shall  have  issued,  had  not,  at  the  time,  notice  of  any 
act  of  bankruptcy  by  him  committed  ;  provided  also,  that 
no  validity  shall  be  thereby  given  to  any  payment  made  by 
any  bankrupt,  being  a  fraudulent  preference  of  any  creditor 
or  creditors  of  such  bankrupt,  or  to  any  execution  founded 
on  a  judgment,  on  a  warrant  of  attorney  or  cognovit,  given 
by  way  of  such  fraudulent  preference.  Moreover,  it  is 
provided  by  2  &  3  Vict.  c.  11  (passed  4th  June,  1839), 
that  no  bona  fide  purchase  for  valuable  considerarion,  even 
where  the  purchaser  had  notice,  at  the  time,  of  an  act  of 
bankruptcy  by  the  vendor  committed,  shall  be  impeached 
by  reason  thereof,  unless  the  fiat  shall  issue  within  twelve 
calendar  months  after  such  acts  of  bankruptcy.  And  by 
another  exception,  which  has  been  always  recognized, 
(^the  croion  is  not  bound  by  this  fictitious  relation,  nor  is 
it  within  the  statutes  of  bankrupts  (i) ;  for  if,  after  the 
act  of  bankruptcy  committed,  and  before  the  assignment 
of  the  effects,  an  extent  issues  for  the  debt  of  the  crown, 
the  goods  are  bound  thereby  (A).]]  On  the  other  hand, 
however,  there  are  cases  in  which  transactions  are  void  as 
against  the  assignees,  even  independently  of  the  doctrine 
of  relation  :  for  their  title  will  prevail  against  all  disposi- 
tions of  property,  under  cover  either  of  alienation  or  of  legal 
execution,  which  were  not  honajide,  but  of  a  merely  feigned 
or  collusive  character,  whether  a  prior  act  of  bankruptcy 
had  been  committed  or  not  (Z) ;  and  it  will  prevail  also 
against  all  alienations  voluntarily  made  by  the  trader, 
though  he  has  committed  no  prior  act  of  bankruptcy,  if 
made  in  contemplation  of  bankruptcy,  and  with  intention 

(i)  Anon.  1  Alk.262.  Geo.4,c.  16,s.71  ;  Arch.  B.L.  259; 

(k)  Vin.  Ab.  Creditor  and  Bank-  57  Geo.  3,  c.  117. 

rupt,  104  ;  Aich.  U.  L.  143.     But  as  (/)  Jackson  v.  Irvin,  2  Camp.  48. 
to  extents  in  nidnj'a  mbject,  vide  6 


CH.  VI. — TITLE  BY  BANKRUPTCY  AND  BY  INSOLVENCY.    209 

to  give  a  preference  to  some  particular  creditor  or  credi- 
tors (m) ;  for  a  transaction  of  this  kind  evidently  tends  to 
defeat  the  main  principle  of  the  bankrupt  law  (it).  In  ad- 
dition to  which,  we  may  recollect  that  every  execution  on 
his  goods  procured  by  the  trader  himself,  and  every  fraudu- 
lent conveyance  or  transfer  of  his  lands,  tenements,  goods, 
or  chattels,  with  intent  to  defeat  or  delay  his  creditors, 
amounts,  by  express  provision  of  the  law,  to  an  act  of  bank- 
ruptcy (o).  Upon  the  same  principle,  too,  it  is  enacted,  by 
6  Geo.  IV.  c.  16,  s.  73,  that  if  any  trader,  being  at  the 
time  insolvent,  shall  transfer  any  property  to  his  children, 
or  others,  by  way  of  voluntary  gift,  and  not  for  valuable 
consideration,  the  transaction  will  be  void  as  against  the 
assignees  under  a  subsequent  fiat  against  him ;  and  by 
sect.  108  of  the  same  statute  (amended  by  1  Will.  IV. 
sess.  2,  c.  7,  s.  7),  that  no  creditor,  though  for  a  valuable 
consideration,  who  shall  sue  out  execution  upon  any  judg- 
ment obtained  by  default,  confession  or  nil  dicit  (unless 
in  the  course  of  a  really  hostile  suit,  and  without  collu- 
sion), shall  avail  himself  of  such  execution  to  the  preju- 
dice of  other  fair  creditors,  but  shall  be  paid  rateably  with 
them  (p). 

So  much  for  the  period  from  which  the  title  of  the  as- 
signees commences ;  to  which  we  have  now  to  add  some 
remarks  as  to  the  period  to  which  it  continues.  As  it 
takes  eflect  by  retrospect  from  the  original  act  of  bank- 
ruptcy, so  it  extends  prospectively  to  the  time  of  obtaining 
the  certificate.  In  other  words,  the  assignees  are  entitled 
to  all  accessions  of  property  which  may  accrue  to  the 
bankrupt  during  that  interval  (q) ;  though  he  is  entitled 

(m)  Morgan  t>.  Bruodett,  5  B.  &  ject.  Notley  v.  Buck,  8  Bvd.  &  Cres. 

Adol.    289;     Atkinson    v.    Brindal,  160;  Crossfield  v.  Stanley,  4  B.  & 

2  Bing.  N.  C.  225.  Adol.  87  ;  Godson  v.  Sanctuary,  ibid. 

(n)  Linton  v.  Bartlet,  3  Wils.  47.  255.     This  enactment  is  not  affected 

(o)  Vide  sup.  p.   196.     See  Hall  by  the  2  &  3  Vict.  c.  29,  Whitmore  ». 

V.  Wallace,  7  M.  &  W.  353;  Har-  RoberUon,  8  Mee.  &  W.  463. 

wood  V.  BartleU,  6  Bing.  N.  C.  61.  (q)  6  Geo.  4,  c.  16,  s.  63. 

( p)  See  the  decisions  on  this  sub- 

VOL.  II.  .p 
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to  recover  them  by  action,  against  a  party  who  withholds 
them,  unless  his  assignees  choose  to  interfere,  and  claim 
them  as  their  own  {r). 

The  assignees  may,  by  their  own  authority,  institute  any 
proceedings  at  common  law,  to  recover  the  property  so 
vested  in  them ;  but  cannot  commence  a  suit  in  equity, 
nor  give  time  for,  nor  compound  any  debts  owing  to  the 
bankrupt,  nor  refer  any  matters  to  arbitration,  without 
the  consent  of  the  creditors,  or  the  major  part  of  them  in 
value,  at  a  meeting  to  be  held  in  pursuance  of  notice  in  the 
Gazette,  or  by  the  written  consent  of  the  court,  if  one-third 
of  the  creditors  in  value  fail  to  attend  (s). 

The  assignees  are  also  entitled,  and  indeed  bound,  to 
bring  the  property  of  the  bankrupt  to  sale,  and  the  pro- 
duce is  to  be  paid  into  the  hands  of  the  official  assignee  {t). 
And  for  the  security  of  purchasers,  it  is  provided  by  6 
Geo.  IV.  c.  16,  s.  78,  that  if  the  bankrupt  will  not  contest 
the  validity  of  the  fiat,  or  if  its  validity  has  been  esta- 
blished by  a  verdict,  he  shall  be  compellable  to  become  a 
party  to  the  conveyance  j  and  by  sect.  87,  that  the  title  of 
such  purchasers  shall  not  be  impeached  by  the  bankrupt, 
or  any  claiming  under  him,  in  respect  of  any  defect  in  the 
fiat  or  proceedings,  unless  the  bankrupt  has,  within  twelve 
calendar  months  from  the  issuing  of  the  fiat,  commenced 
proceedings  to  supersede  it,  and  duly  prosecuted  the  same. 

When  the  assignees  have  got  in  all  the  effects  they  can 
reasonably  hope  for,  and  reduced  them  to  ready  money, 
the  court  at  such  time  as  it  shall  think  fit,  at  or  after  the 
sitting  appointed  for  the  last  examination  of  the  bankrupt, 
proceeds  to  audit  the  accounts  of  the  assignees,  and  to  de- 
clare a  dividend  (u),  that  is,  to  direct  payment  out  of  the 
effects  to  be  made  by  the  assignees,  at  so  much  in  the 
pound,  to  all  creditors  who  have  previously  proved,  or 
shall  then  prove  their  debts.     This  payment  is  to  be  made 

(r)  Arch.  B.  L.  245.  23  ;  6  &  6  Vict.  c.  122.  ss.  48,  49. 

(i)  6  Geo.  4,  c.  16,  s.  88.  (u)  6  Geo.  4,  c.  16,  s.  107  j  5  &  6 

(0  1  &  2  Will.  4,  c.  66,  88.  22,       Vict.  c.  122,  s.  27. 
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[[equally,  and  in  a  rateable  proportion  to  all  the  creditors, 
according  to  the  quantity  of  their  debts,  no  regard  being 
in  general  had  to  the  quality  of  them.]]  Thus  [[judg- 
ments and  recognizances  (which  as  debts  of  record  have  at 
other  times  a  priority),  and  other  debts  by  specialty  (which 
are  usually  the  next  in  order  to  debts  of  record)  are  in 
bankruptcy  all  put  on  a  level  with  debts  by  mere  simple 
contract,  and  all  paid  pari  passu.'^  So  equitable  are 
placed  on  the  same  footing  in  this  respect  as  legal  debts, 
though  an  equitable  debt  will  not  enable  the  claimant  to 
become  a  petitioning  creditor  (jt).  Moreover,  debts  not 
payable  at  the  time  of  the  dividend  made,  are  to  be  proved 
and  paid  equally  with  the  rest,  deducting  a  rebate  {y)  of 
interest.  So,  claims  upon  insurances,  bottomry  or  respon- 
dentia (z),  may  be  proved  after  the  contingency  happens, 
although  it  does  not  happen  until  after  the  issuing  of  the 
fiat ;  and  an  annuity  creditor  is  entitled  to  have  the  exist- 
ing value  of  his  annuity  ascertained  by  the  court,  and  to 
prove  for  the  amount  (a).  It  is  also  provided,  that  any 
person  who  when  the  fiat  issued  was  surety  for  the  bank- 
rupt, and  in  that  capacity  has  made  any  payment  in  dis- 
charge of  the  bankrupt's  debts,  though  at  a  period  subse- 
quent to  the  issuing  of  the  fiat,  shall  be  entitled,  if  the 
creditor  to  whom  such  payment  is  made  has  proved  his 
debt,  to  stand  in  his  place  and  take  the  benefit  of  his  proof; 
and  if  he  shall  not  have  proved,  to  prove  such  payment  as 
a  debt  under  the  fiat  (not  disturbing  any  former  divi- 
dends (h) ) ;  and  this  even  though  the  surety  first  became 
so,  after  an  act  of  bankruptcy  committed  by  the  bank- 
rupt, provided  the  surety  had  no  notice  at  the  time,  of  any 
act  of  bankruptcy.  And  farther,  it  is  enacted,  that  any 
person  with  whom  the  bankrupt  has  contracted,  before  the 
fiat,  a  debt  payable  on  a  contingency,  shall  be  entitled, 
where  the  contingency  does  not  happen  before  the  fiat,  to 

(x)  Exparte  Hawthorn,  Mont.  132.  (z)  6  Geo.  4,  c.  16,  s.  53. 

\y)  6  Geo.  4,  c.  16,  s.  51.     See  (u)  Ibid.  s.  54. 

Lane  v.  Burghart,  1  Gale  &  Dav.  311.  (b)  Ibid.  s.  52. 
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apply  to  the  court  to  set  a  value  upon  the  debt,  and  may 
prove  for  the  amount  so  ascertained ;  or  if  the  contingency 
should  happen  before  the  value  is  ascertained,  may  (with- 
out disturbance  to  any  former  dividends)  be  admitted  to 
prove  the  debt,  subject,  however,  to  the  proviso,  that  the 
claimant  had  not,  when  the  debt  was  contracted,  notice  of 
any  act  of  bankruptcy  (c).  On  the  other  hand,  however, 
creditors  who  hold  securities  are  allowed,  so  far  as  their 
securities  are  concerned,  a  preference.  Thus  a  mortgage 
creditor  is  entitled,  notwithstanding  the  bankruptcy,  to  be 
paid  in  full  out  of  the  mortgage  property,  and  to  prove 
pari  passu  with  the  other  creditors  for  the  surplus,  if  the 
mortgage  should  prove  deficient :  and  the  case  is  the  same 
as  to  a  creditor  having  a  chattel  in  his  hands,  as  a  pledge 
or  pawn,  to  secure  payment  of  his  debt  {d).  A  creditor  is 
also  entitled  to  retain,  as  against  the  assignees,  the  amount 
which  he  may  have  levied  in  execution  before  the  fiat(e) 
by  actual  seizure,  upon  any  part  of  the  bankrupt's  pro- 
perty, provided  the  judgment  on  which  the  execution  was 
founded  was  bond  fide  and  without  collusion  obtained  in 
an  adverse  suit(/).  So  a  landlord,  who  either  before  or 
after  the  fiat,  distrains  for  rent,  is  entitled  to  make  it  avail- 
able for  his  separate  payment,  to  the  extent  of  one  year's 
rent  prior  to  the  fiat,  though  for  the  remainder  he  must 
come  in  pari  passu  with  the  rest  of  the  creditors  (g).  To 
which  we  may  add,  that  a  preference  is  conceded,  by  the 
humanity  of  our  laws,  to  the  clerks  and  servants,  labourers 
and  workmen  of  the  bankrupt,  in  respect  of  their  wages  ; 
a  clerk  or  servant  being  allowed  wages  in  full  for  three 
months,  to  an  amount  not  exceeding  30/.,  and  a  labourer 
or  workman  wages  in  full  to  an  amount  not  exceeding  40s., 
with  liberty  in  both  cases  to  prove  for  any  farther  sum  that 
may  be  due  (A). 

(c)  6  Geo.  4,  c.  16,  s.  56.  ley  v.  Buck,  8  Born.  &  Cres.  160. 

(d)  Arch.  B.  L.  137,  147.  (g)  6  Geo.  4,  c.  16.  s.  74.  See 
(«)  2  &  3  Vict.  c.  29.  Briggs  v.  Lawry.  8  Mee.  &  W.  729  ; 
(/)  6  Geo.  4,  c.  16,  s.  108;  1       Newton  «.  Scott,  9  Mee.  &  W.  434. 

Will.  4,  MM.  2,  c.  7,  i.  7,  vide  Not-  (/«)  5  &  6  Vict.  c.  122,  ss.  28,  29. 
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[^Within  eighteen  months  after  the  fiat  issued,  a  second 
dividend  shall  be  raade(i),  unless  all  the  effects  were  ex- 
hausted by  the  first ;]]  and  such  dividend  shall  be  final, 
unless  any  suit  should  be  depending,  or  any  part  of  the 
estate  should  be  outstanding  and  not  sold  or  disposed  of, 
or  some  other  effects  should  afterwards  come  to  the  hands 
of  the  assignees;  [[and  if  any  surplus  remains  after  selUng 
his  estates,  and  paying  every  creditor  his  full  debt]]  with 
interest,  \jt  shall  be  restored  to  the  bankrupt  (;').  This  is 
a  case  which  sometimes  happens  to  men  in  trade,  who 
involuntarily,  or  at  least  unwarily,  commit  acts  of  bank- 
ruptcy, by  absconding  and  the  like,  while  their  effects  are 
more  than  sufficient  to  pay  their  creditors;  and  if  any 
suspicious  or  malevolent  creditor  will  take  the  advantage 
of  such  acts  and  sue  out^  a  fiat,  Qhe  bankrupt  has  no 
remedy,  but  must  quietly  submit  to  the  effects  of  his  own 
imprudence ;  except  that  upon  satisfaction  made  to  all  the 
creditors,]]  the  fiat  may  be  annulled  {k). 

Secondly. — As  to  Insolvency. 

The  insolvent  law  materially  differs,  in  this  respect,  from 
the  system  which  we  have  been  just  considering,  that  it 
is  not  confined,  in  its  operation,  to  any  particular  class  of 
men,  but  applies  to  the  comnmnity  at  large.  Considered 
in  its  origin,  it  is  of  very  modern  introduction,  and  is  the 
result  of  a  change  in  public  opinion,  chiefly  perceptible 
during  the  last  thirty  years,  under  which  the  former 
rigours  of  the  law,  with  respect  to  the  relation  of  debtor 
and  creditor,  have  been  progressively  abating. 

Before  we  proceed  to  the  particular  examination  of  the 
subject,  it  is  necessary  to  premise,  that  according  to  the 
course  of  judicial  proceedings  in  our  courts  (as  will  appear 
more  fully  in  the  proper  place),  any  party  who  has  ob- 
tained judgment  for  a   sum  of  money,  is  at  liberty  to 

(i)  6  Geo.4,  c.  16,  s.  109.  "  sededi"  it  having  been  the  course 

(J)  Ibid.  s.  132.  as  to  commissions  of  bankruptcy  to  su- 

(k)  The  expression  of  Blackstone  persede  ihtm  hy  wiix.  ol  superudeas. 
is,  "  the  commission  may  be  super- 
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enforce  payment  by  seizure  of  the  property,  or  (at  his 
election  (Z))  the  person  of  the  defendant ;  and  the  effect 
of  the  latter  proceeding,  is  to  confine  the  defendant  in 
prison,  until  he  shall  either  pay  the  amount,  or  otherwise 
obtain  the  dischai'ge  of  his  person.  The  law  of  arrest  for 
debt  indeed  was,  until  a  very  recent  period,  still  more 
stringent;  for  this  enabled  a  plaintiff,  even  before  judg- 
ment, to  seize  the  person  of  his  adversary,  in  order  to 
compel  his  appearance  in  the  suit;  a  practice  which  (ex- 
cept as  regards  debtors  meditating  flight)  may  be  said  to 
have  been  peculiar  to  this  country,  and  which  is  now  (sub- 
ject to  the  same  exception)  expunged  from  our  system  (w). 
But  the  power  of  arrest  in  execution,  that  is,  a/ifer  judg- 
ment, which  has  been  conceded  to  creditors,  in  England, 
almost  from  the  commencement  of  our  statute  book  (n),  is 
still  retained  by  them ;  and  obtains  also  (with  scarcely  an 
exception)  in  every  part  of  continental  Europe,  and  of  the 
United  States  of  America  (o) ;  having  been  hitherto  gene- 
rally considered,  in  all  civihzed  countries,  as  a  necessary 
protection  to  that  credit  between  man  and  man,  upon 
which  so  much  of  the  comfort  and  welfare  of  society  de- 
pends. With  us,  indeed,  it  was  allowed  for  centuries  to 
be  exercised  in  a  manner  so  absolute,  that  the  debtor 
might  be  left  to  languish,  for  an  indefinite  period  of  time, 
in  hopeless  confinement ;  and  though  that  severity  (which 
no  motive  of  policy  could  justify)  was  latterly  tempered  in 
some  measure,  by  the  passing  of  occasional  acts  for  the 
liberation  of  insolvents  from  time  to  time  confined  in  pri- 
son, it  remained,  nevertheless,  a  notorious  stain  upon  our 
national  jurisprudence. 

At  length,  however,  was  passed  in  the  year  1813,  the 
statute  63  Geo.  III.  c.l02  (called  Lord  Redesdale's  Act), 
establishing  a  general  system  (though  for  a  limited  and  ex- 

(/)  Vide  1  &  2  Vict.  c.  110,  s.  16.  lords  against  their  baililTs  ;  for  when- 

(m)  See  1  &  2  Vict.  c.  110.  ever  a  capias  lay  before  judgment,  it 

(n)  Its  rise  in  pecuniary  transac-  was  also  held  to  lie  af(er  it ;  Fourth 

tions  may  be  dated  from  52  Hen.  3,  Com.  Law  Rep.  7. 

c.  28,  which  first  gave  a  capias  to  (o)  Sup.  to  Fourth  C.  L.  Rep.  55. 
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perimental  period  only)  for  the  relief  of  insolvent  debtors; 
and  this  was  followed  by  other  acts  (p),  founded  on  the 
same  principle ;  and  lastly,  by  1  &  2  V^ict.  c.  110  (amended 
by  2  &:  3  Vict.  c.  39),  which  perpetuated  (subject  to  cer- 
tain alterations)  the  former  provisions  (q).  The  particulars 
of  the  system  so  established,  it  is  our  purpose,  in  what 
follows,  to  explain.  Its  effects,  in  the  meantime,  may  be 
summarily  stated  thus, — that  it  takes  from  the  plaintiff 
altogether  the  power  of  prolonging,  at  his  own  pleasure, 
the  period  of  the  defendant's  durance,  and  enables  the 
latter,  immediately  upon  his  imprisonment,  to  |>etition  for 
his  discharge  from  it,  upon  consideration  of  his  estate 
being  transferred  for  the  benefit  of  his  creditors  in  general ; 
and  to  obtain  that  discharge  (unless  a  case  of  fraud,  ma- 
licious injury,  or  other  misconduct  be  estabUshed)  as  soon 
as  the  forms  of  proceeding  connected  with  the  surrender 
can  be  satisfied  (r) ;  and  in  all  cases  whatever,  after  a 
period  of  three  years  (s). 

For  this  purpose,  a  court  of  record  (^)  is  established, 
under  the  style  of  the  Court  for  the  Relief  of  Insolvent 
Debtors  in  England,  consisting  of  four  judges  or  commis- 
sioners, three  of  whom  are  required  (in  addition  to  the 
business  in  town,  where  the  court  holds  its  principal  sit- 
tings) to  make  circuits  throughout  England  and  Wales  (if 
requisite),  three  times  in  every  year  (m). 

To  this  court  every  person  in  actual  custody  within  the 
walls  of  any  prison  in  England  or  Wales  (jc),  for  any  debt 
or  pecuniary  demand  of  a  civil  nature  (with  the  exception 
of  crown  debt  (y)),  is  entitled  to  apply  by  petition  for  his  dis- 
charge. Within  the  first  fourteen  days  of  his  confinement, 
he  may  apply  as  a  matter  of  right,  but  if  the  petition  be 
longer  delayed,  it  can  be  filed  only  by  leave  of  the  court  (z). 

(p)  54  Geo.  3,  c.  23  ;  56  Geo.  3.  (s)l  6c2  Vict.  c.  110,  m.  76—79. 

c.  102 ;   1  Geo.  4,  c.  1 19  ;  3  Geo.  4,  (0  Section  27. 

c.  123;  5  Geo.  4.  c.  61  ;  7  Geo.  4,  (u)  Section  31. 

c.  57  ;  3  &  4  Will.  4,  c.  47.  (x)  Section  35. 

(q)  Cooke's  Insolvent  Law,  xxxviii.  (y)  Section  103. 

(r)  1  &  2  Vict.  c.  1 10,  ss.  35—38.  (j)  Section  35. 
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It  is  not,  however,  in  his  sole  discretion,  whether  any 
resort  shall  be  had  to  the  court,  or  not;  for  to  prevent 
him  from  fraudulently  remaining  in  prison  and  consuming 
his  means  there,  any  creditor  who  has  charged  him  in  exe- 
cution, and  remains  unsatisfied,  is  empowered  by  a  recent 
enactment,  after  twenty-one  days  from  the  execution,  to 
file  a  petition  for  the  purpose  of  having  his  estate  dealt 
with  and  disposed  of  according  to  the  provisions  of  the 
insolvent  law  (b). 

Upon  the  filing  of  a  petition  of  either  kind,  the  court 
proceeds  to  make  what  is  called  a  vesting  order,  that  is, 
an  order  that  all  the  real  and  personal  estate  and  effects 
belonging  to  the  prisoner,  both  within  the  realm  and 
abroad,  (inclusive  of  what  may  accrue  to  him  up  to  the 
time  of  his  final  discharge,)  except  the  wearing  apparel, 
bedding,  working  tools,  and  other  necessaries  of  himself 
and  his  family,  not  exceeding  in  the  whole  the  value  of 
20/.,  shall  be  vested  in  an  officer  of  the  court,  called  the 
provisional  assignee  (c).  Under  this  order  (which  however 
is  declared  not  to  affect  the  title  of  the  assignees  under 
any  fiat  in  bankruptcy  (d) ),  the  estate  fully  vests  in  the 
provisional  assignee,  without  other  conveyance  or  assign- 
ment ;  and  he  accordingly  proceeds  to  take  it  into  his  pos- 
session, aided,  if  necessary,  by  a  messenger  of  the  court, 
and  his  assistants  (e).  But  the  insolvent  is  entitled  to 
apply  to  the  court,  for  an  allowance  to  support  and  main- 
tain him  during  the  imprisonment,  and  to  defray  the  ex- 
pense attendant  on  the  schedule  hereafter  mentioned  (/). 
And  there  is,  besides,  a  provision,  that  the  court  may,  in 
its  discretion  (if  satisfied  with  the  destitution  of  the  pri- 
soner), direct,  that  the  expenses  attending  his  discharge 

(6)  1  &  2  Vict.  c.  110,  8. 36.  A  pro-  Hounsfield  v.  Drury,  11  Ad.  &  El.  98  ; 
vision  of  a  similar  kind,  but  less  exten-  Drury  v.  Ilounsiield,  ibid.  101  ;  Wood- 
live,  has  long  existed  ;  being  coutained  land  v.  Fuller,  ibid.  859. 
in   the  32  Geo.  2,   c.28,   commonly  (<i)  1  &  2  Vict.  c.  110,  s.  40. 
called  the  Lords'  Act,  as  to  wiiich  see  (e)  Section  42. 
sect.  119  of  the  act  now  in  question.  (/)  Section  43. 

(c)  1&  2  Vict.  c.  110,  S.37.     See 
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generally,  may  be  paid  out  of  the  fund  arising  from  the 
unclaimed  money  produced  by  insolvent  estates  (^). 

The  property  so  vested  in  the  provisional  assignee  is 
afterwards  transferred  to  some  other  person  or  persons 
appointed  for  that  purpose,  within  a  convenient  period,  by 
the  court ;  but  no  formal  conveyance  or  assignment  takes 
place ;  for  the  statute  provides,  that  as  soon  as  the  assig- 
nee or  assignees  last  mentioned  shall  have  signified  to  the 
court  their  acceptance  of  the  appointment,  the  property 
shall  vest  in  them  immediately,  in  trust  for  the  benefit  of 
the  creditors  (A).  The  appointment,  however,  is,  after  its 
acceptance,  to  be  entered  of  record,  and  such  notice  thereof 
published  as  the  court  shall  direct  (i).  And  it  is  farther 
enacted,  that  where  by  the  law  in  force  as  to  any  particular 
place,  conveyances  require  to  be  registered,  a  certified  copy 
of  the  vesting  order  and  of  the  appointment  shall  be  regis- 
tered accordingly,  and  the  title  of  a  purchaser  for  valuable 
consideration  who,  without  notice  of  such  order  or  appoint- 
ment, shall  have  first  registered  his  purchase  deed,  shall 
not  be  invalidated,  unless  such  certified  copy  is  registered 
in  two  months  (j). 

To  these  assignees,.and  to  the  provisional  assignee  before 
them,  will  pass  not  only  all  the  estate  and  effects  of  the 
insolvent,  but  all  powers  which  he  may  legally  execute  for 
his  own  benefit  (except  the  right  of  nomination  to  any 
vacant  ecclesiastical  benefice),  and  all  estates,  real  or  per- 
sonal, which  before  or  after  his  imprisonment  he  shall  have 
transferred  to  others,  being  at  the  time  in  insolvent  cir- 
cumstances (but  with  the  exception  of  such  transfers  as 
were  made  three  months  or  more  before  the  imprisonment, 
and  without  any  view  to  his  discharge  as  an  insolvent  (A)), 
and  all  property  of  the  insolvent  which  any  creditor  shall 
have  seized  or  sold  after  the  commencement  of  the  impri- 
sonment, by  virtue  of  any  judgment  voluntarily  confessed, 

{g)  1  &2  Vict  c.  110,  s.  118.  (fc)  Section  69.  See  Becker.  Smith, 

(ft)  Section  45.  2  Mee.  &  W.  191  j  Binnsr.Towsey, 

(i)  Section  43.  7  Ad.  &  El.  869. 
0)  Section  46. 
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or  bill  of  sale,  whether  for  valuable  consideration  or  other- 
wise (/) ;  and  even  the  goods  and  chattels  of  other  persons, 
which,  at  the  commencement  of  his  imprisonment,  he  may 
have  had  in  his  possession,  order,  or  disposition,  by  con- 
sent of  the  true  owner,  and  whereof  he  was  reputed  owner, 
or  had  taken  upon  himself  the  sale,  alteration  or  dispo- 
sition as  owner  (m).  On  the  other  hand,  however,  the  in- 
solvent's property  vests  in  the  assignees,  subject  to  some 
qualifications  and  exceptions.  For  first,  as  to  his  leases, 
or  agreements  for  leases,  they  have  an  option  whether  they 
will  accept  them  or  not  {n).  Next,  if  he  be  a  beneficed 
clergyman,  or  curate,  their  title  does  not  extend  to  the 
income  of  his  benefice  or  curacy,  and  they  can  only  apply 
for  a  sequestration  of  his  benefice  (o).  Again,  they  do  not 
take,  under  the  assignment,  the  pay,  half-pay,  or  pension 
which  he  holds  from  her  Majesty,  or  the  East  India  Com- 
pany (/?),  though  a  certain  portion  of  it  may,  by  order  of 
the  court,  and  consent  of  the  proper  official  department, 
be  applied  to  the  payment  of  his  debts  (q).  And,  lastly,  his 
landlord,  distraining  for  rent  after  the  imprisonment,  has 
a  preferable  title  to  that  of  the  assignees,  to  the  extent  of 
one  year's  arrears  accrued  prior  to  the  vesting  order  (r). 

In  the  meantime  the  prisoner  within  fourteen  days  after 
the  vesting  order  (when  made  on  his  own  petition),  or  after 
written  notice  of  the  vesting  order  (when  made  on  the 
petition  of  a  creditor),  or  within  such  farther  time  as  the 
court  shall  think  reasonable,  is  to  deliver  into  the  court  a 
schedule  (s),  containing  (among  other  particulars)  an  ac- 
count of  all  debts  due  or  growing  due  from  him,  and  of  all 
his  estate  and  effects  in  possession,  reversion,  remainder  or 
expectancy,  and  of  all  rights  and  powers  which  either  he 

(0  I  &  2  Vict.  c.  1 10,  8.  61.    See  (n)   1  &  2  Vict.  c.  110,  s.  50. 

Yapp r.  Harrington,  3  liing.N.C.907;  (<>)  See  Bishop  v.  Ilalcii,  1  Ad.  & 

Kelcey  v.  Minter,  1  Bing.  N,  C.  721  ;  El.  171. 

Gyo  v.  Hitchcock,  4  Ad. &  El.  04.    A  (;>)  1  &  2  Vict.  c.  110,  s.56. 

sequeitralion  is  not  an  execution  within  (7)  Ibid, 

this  section,  Bishop  v.  Hutch,  1  Ad.  (»•)  Section  58. 

&  El.  171.  (»)  Section  G9. 

(m)  l&2Vict.c.  110,  8.  57. 
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or  any  person  in  trust  for  him  is  entitled  to  exercise;  and 
such  schedule  is  also  to  comprise  a  balance  sheet  of  his 
receipts  and  expenditure;  and  when  subscribed  by  him,  is 
to  be  filed  in  the  court,  together  with  all  books,  deeds, 
and  writings  relating  to  the  prisoner's  estate.  It  is  to  be 
a  full,  true,  and  perfect  account  of  that  estate  ;  and  if  any 
part  of  it  is  fraudulently  omitted,  the  prisoner  swearing  to 
the  truth  of  the  schedule,  as  hereafter  mentioned,  will  not 
only  incur  the  penalties  of  perjury,  but  be  liable  to  ioipri- 
sonment  with  hard  labour  for  three  years  (t). 

A  time  and  place  are  then  forthwith  to  be  appointed  to 
bring  up  the  prisoner  before  the  court  (that  is,  either  the 
court  itself,  or  a  commissioner  on  circuit,  as  the  case  may 
be),  to  be  dealt  with  according  to  the  act ;  and  the  period 
to  be  appointed  for  the  purpose  is  in  no  case  to  exceed 
four  calendar  months.  The  prisoner  may  also  obtain  his 
personal  liberty  in  the  interim,  if  he  can  procure  sufticient 
sureties  to  be  answerable  for  his  future  appearance  at  the 
hearing,  and  submission  to  the  judgment  of  the  court  («). 
At  the  hearing,  which  consequently  takes  place  (of  which, 
as  well  as  of  the  previous  proceedings,  his  creditors  have 
notice  (j:)),  the  prisoner  is  examined  upon  oath,  as  to  the 
contents  of  the  schedule  (y),  which  is  also  to  be  supported 
by  the  oath  of  such  other  parties  and  witnesses  as  the 
court  shall  think  proper  to  require ;  and  provided  notice 
for  tlie  purpose  shall  have  been  previously  given,  it  is  com- 
petent to  any  of  the  creditors  to  oppose  his  discharge,  and, 
with  that  object,  to  put  questions  to  the  prisoner,  and  exa- 
mine such  witnesses  as  the  court  or  commissioner  shall 
think  fit  {z) ;  and  if  any  sufficient  ground  appear,  the  hear- 
ing may  be  adjourned  (a).  Application  may  be  also  made 
by  any  of  the  opposing  creditors,  that  the  account  and 
schedule  of  the  prisoner  may  be  referred  to  an  officer  of 
the  court,  or  to  an  examiner  duly  appointed  according  to 

(0  1  &  2  VicU  e.  1 10,  ss.  99. 100.  Reid  v.  Croft,  5  Bing.  N.  C.  68. 

(u)  Section  38  ;  and  2  &  3  Vict  (y)  1  Sc  2  Vict.  c.  110,  s.  72. 

c.  39.  (j)  Ibid, 

(x)  1  &  2  Vict.  c.  110,  s.  71.  See  («)  Ibid. 
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the  provisions  of  the  act,  and  that  the  hearing  may  be 
adjourned  until  such  officer  or  examiner  shall  have  made 
his  report  (6).  At  any  such  adjournment,  however,  or  at 
the  original  hearing  where  no  adjournment  is  allowed,  the 
court  may,  after  the  prisoner  has  been  so  examined,  and 
upon  his  swearing  to  the  truth  of  his  schedule,  and  execut- 
ing such  warrant  of  attorney  as  hereafter  mentioned,  ad- 
judge that  he  shall  be  discharged  from  custody,  and  en- 
titled to  the  benefit  of  the  act(c). 

This  adjudication  authorizes  the  discharge  of  the  pri- 
soner from  custody,  as  to  all  debts  and  sums  of  money 
due,  or  claimed  to  be  due  at  the  time  of  making  the  vesting 
order,  to  the  several  persons  named  in  the  schedule  as 
creditors,  or  claiming  to  be  creditors  for  the  same  respec- 
tively (rf),  or  for  which  they  shall  have  given  credit  before 
the  time  of  the  vesting  order ;  and  extends  not  only  to 
monies  actually  due,  but  to  those  payable  in  future  by  way 
of  annuity  or  otherwise,  and  also  to  the  claims  of  all  other 
persons  not  known  to  the  prisoner  at  the  time  of  the  adju- 
dication, who  may  be  indorsees  or  holders  of  any  nego- 
tiable security  set  forth  in  the  schedule  (e). 

In  point  of  time,  the  adjudication  directs  either  a  dis- 
charge forthwith,  or  at  a  future  period,  the  length  of  which 
varies  according  to  circumstances.  If  the  insolvent  is 
proved  to  have  been  guilty  of  any  such  act  of  fraud  as  in 
the  statute  particularized,  tending  to  defeat  its  objects,  and 
to  deprive  the  general  body  of  creditors  of  the  full  benefit 
derived  by  the  transfer  of  his  estate,  the  court  may  award 
his  discharge  to  take  place  as  soon  as  he  shall  have  been 
in  custody  at  the  suit  of  some  one  or  more  of  the  creditors, 

(6)   1  &  2  Vict.  c.  110,  s.  74.  Bing,  N.  C.  400  ;   HenneU  v.  Burlon, 

(c)  Section  75.  12    Ad.    &    El.   657  ;    Goldsmith  v. 

(d)  See  Bisho|)  V.  Pulhill,  1  Mood.  Lewis,  3  Bing.  N.  C.  46.  And  as  to 
&  Rob.  367.  the  effect  of  the  discharge  in  parti- 

(e)  1  &  2  Vict.  c.  110,8  75.  As  cular  cases,  Phiipott  u.  Aslett,  I  C, 
to  the  debts  which  shall  be  discharged,  M.  &  R.  85  ;  Denne  v.  Knott,  7  Mee. 
see  also  s.  79  ;  Bishop  v.  Polhili,  1  &  W.  143  ;  Raynes  v.  Jones,  9  Mcc. 
Moo.  &  Rob.  363 ;  Powell  v.  Kason,  &  W.  104. 

8  Biog.  23 ;    llocken  v.  Browne,  4 
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for  a  time  not  exceeding  three  years,  computed  from  the 
period  of  the  vesting  order  (/).  If  he  is  proved  to  have 
been  guilty  of  any  such  fraudulent  practice  as  in  the  act 
specified,  relative  to  some  particular  creditor,  or  to  be  in- 
debted for  damages  recovered  against  him  in  an  action  for 
malicious  injury,  the  discharge  may  be  postponed  until  he 
shall  have  been  in  custody  for  a  time  not  exceeding  two 
years,  at  the  suit  of  the  particular  creditor,  but  without 
prejudice  to  his  discharge  forthwith,  as  against  all  the 
other  creditors  {g).  And  if  his  conduct,  though  involving 
no  such  specific  offence  as  above  described,  has  been  in 
other  respects  such  as  to  make  him,  in  the  opinion  of  the 
court,  a  fit  subject  for  farther  imprisonment,  the  discharge 
may  be  postponed  until  he  shall  have  been  in  custody  at 
the  suit  of  one  or  more  of  the  creditors,  for  a  time  not  ex- 
ceeding six  months  (A).  But  in  every  case  in  which  the 
insolvent  is  thus  subjected  to  a  continuance  of  his  impri- 
sonment, he  is  entitled  to  receive  an  allowance,  not  exceed- 
ing 4s.  a  week,  from  the  detaining  creditor  or  creditors  (i). 

While  the  insolvent  thus  obtains  the  discharge  of  his 
person  from  custody,  his  property,  which,  by  force  of  the 
provision  before  stated,  has  become  vested  in  the  assignees, 
is  accordingly  divisible  from  time  to  time  among  his  cre- 
ditors, as  soon  as  there  is  money  in  hand  sufficient  for  the 
purpose.  If  the  dividend  take  place  before  the  adjudica- 
tion of  discharge,  it  is  made  among  all  such  creditors  as 
shall  prove  their  debts;  if  it  be  subsequent  to  the  adjudi- 
cation, then  among  all  those  whose  debts  shall  be  either 
proved  or  admitted  in  the  schedule  ;  with  power  to  the 
court,  in  every  case,  to  inquire  into  disputed  claims,  and 
either  to  reject,  allow,  or  modify  them,  as  the  state  of  evi- 
dence may  require  {j). 

The  property  which  passes  to  the  assignees  in  trust  for 

(/)  1  cSc  2  Vict.  c.  110,  s.  77.  power  vested  in  the  court,  in  this  case, 

(j»)  Section  78.  is  generally  termed  the  "  discretionary 

(A)  Section    76.     See    Turnoi    v.  power,"  Coote,  233. 

Darnell,  5  Mee.  &  VV.  28  ;  Giowcock  (i)  1  ic  2  \  ict.  c.  110,  ».  86. 

V.  Waller,  1 1  Ad.  &  El.  165.     The  (j)  Section  62. 
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the  creditors,  by  force  of  the  vesting  order,  and  which  is 
thus  distributable  in  the  first  instance  among  them,  com- 
prises only  what  may  have  accrued  to  the  prisoner  prior 
to  his  discharge  from  custody.  But  the  policy  of  the 
insolvent  law  is  to  extend  its  grasp  even  to  his  after- 
acquired  estate,  the  benefit  designed  for  him  by  this  system 
being  chiefly  that  of  relief  from  corporeal  durance ;  and 
the  right  of  his  creditors  being  in  other  respects  assidu- 
ously maintained  and  protected.  With  this  view  it  is 
provided,  that  before  any  actual  adjudication  of  his  dis- 
charge from  imprisonment  (k),  he  shall  execute  a  warrant 
of  attorney  (which  is  a  species  of  security  in  frequent  use 
between  debtor  and  creditor  in  other  cases),  authorizing  a 
judgment  to  be  entered  up  against  him,  in  favour  of  the 
assignee,  in  one  of  the  superior  courts  at  Westminster,  to  the 
amount  of  the  debts  stated  in  the  schedule  (I).  The  judg- 
ment so  entered  is  to  have  the  effect  of  a  recognizance  (w) ; 
and  if  at  any  time  it  shall  appear  to  the  court  that  the 
insolvent  is  of  ability  to  make  a  payment  towards  the 
discharge  of  his  debts,  or  is  dead,  leaving  assets  for  the 
purpose,  it  may  permit  execution  to  be  taken  out  on  the 
judgment,  for  such  sum  of  money  as,  under  all  the  circum- 
stances of  the  case,  may  appear  fit,  and  order  the  amount 
so  levied  to  be  rateably  distributed  among  the  creditors,  in 
the  same  manner  as  the  fund  originally  divisible  (n).  An 
order  may  also  be  made  from  time  to  time,  upon  petition 
of  creditors,  to  compel  the  insolvent  to  transfer  to  the  as- 
signees for  the  benefit  of  his  creditors,  all  such  after- 
acquired  property  as,  from  its  being  invested  abroad  or  for 
any  other  reason,  is  not  capable  of  being  taken  in  execu- 
tion ;  and  any  persons  who  after  his  discharge  become 
indebted  to  the  insolvent,  or  are  trustees  for  him,  are  also 
compellable,  by  order  of  the  court,  to  withhold  such  debts 
or  trust  property  from  him,  and  to  deliver  or  pay  the  same 
over  to  the  assignees  (o).     For  the  more  effectual  security 

(fc)  1  &2  Vict.  Clio.  88.75,87.        p.  187. 

(/)  Seclion  87.  («)  1  &  2  Vict.  c.  110,  s.  87. 

(m)  As  to  recognizances,  vid«  sup.  (o)  Section  89. 
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of  the  creditors,  the  insolvent  may  also  be  called  upon  by 
order  of  the  court,  even  after  his  discharge,  to  submit  to 
farther  examination,  on  oath,  relative  to  his  estate  and 
effects,  in  every  case  in  which  such  a  proceeding  may  be- 
come necessary,  to  enable  the  assignees  more  effectually  to 
discover  and  realize  the  property  (p) ;  and  he  is  also  liable 
in  every  case  where  the  court  shall  have  reason  to  believe 
that  the  adjudication  of  discharge  has  been  made  u[)on 
false  evidence  or  otherwise  improperly  obtained,  to  be 
again  brought  up  for  a  rehearing,  the  result  of  which  may 
be  an  annulment  of  the  former  adjudication,  and  the  re- 
mand of  the  insolvent  to  the  original  custody  (9).  Subject, 
however,  to  these  provisions,  a  discharge  under  the  act  is 
final  and  conclusive,  and  subject  to  no  appeal,  and  for  ever 
exempts  the  insolvent  from  liability  to  imprisonment,  in 
respect  to  any  of  the  debts  to  which  the  adjudication 
relates  (r),  and  even  from  liability  to  an  action,  or  execu- 
tion on  his  property,  so  far  as  those  debts  are  concerned, 
except  only  such  execution  as  the  court  may  think  fit  to 
direct  upon  the  judgment  entered  up  on  the  warrant  of 
attorney,  pursuant  to  the  directions  of  the  act  («).  There 
is,  however,  a  proviso,  that  as  to  crown  debts  and  those 
contracted  for  offences  against  any  act  of  parliament  re- 
lating to  the  public  revenue,  the  discharge  shall  not  be 
effectual  without  the  consent  of  three  of  the  lords  of  the 
treasury,  or  (according  to  circumstances)  an  order  of  her 
Majesty's  Court  of  Exchequer,  or  some  baron  thereof,  to 
be  made  upon  a  hearing  and  examination  of  the  ca8e(0* 

From  the  account  given  in  this  chapter,  the  reader  will 
have  been  enabled  to  obtain  some  insight  into  the  nature 
of  the  two  distinct,  but  analogous,  and  in  some  sense  rival 
systems,  established  in  this  country,  under  the  different 
denominations  of  the  bankrupt  and  insolvent  law,  and  will 
have  perceived   in  what  manner  they  were  respectively 

(p)  I  &  2  Vict.  c.  110,  s.  98.  (f)  Section  91. 

(7)  Section  96.  (0  SecUons  103,  104. 

(r)  Section  90. 
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introduced,  and  allowed  to  grow  up  together.  He  will 
have  collected,  that  these  systems  are  so  far  in  alliance 
that  they  both  apply  themselves  to  the  common  object  of 
transferring  an  insolvent  debtor's  estate  for  the  benefit  of 
his  creditors  at  large,  and  conferring  on  him  in  return 
some  compensatory  immunities,  but  that  they  proceed, 
nevertheless,  on  different  principles.  He  will  also  have 
observed  the  nature  of  the  differences  between  them,  which 
may  be  said  to  consist,  chiefly,  in  the  following  particulars, 
— that  the  law  of  bankruptcy  is  confined  to  persons  en- . 
gaged  in  trade,  while  that  of  insolvency  extends  to  all 
classes  of  persons  without  distinction;  that  the  bodily  im- 
prisonment of  the  debtor  is  not  under  the  former  required, 
nor  in  general  even  permitted  (v),  during  the  proceedings 
in  bankruptcy;  but  for  a  limited  period  at  least  is  essential 
under  those  in  insolvency ;  and  that  while  under  the  bank- 
rupt law  he  may  obtain,  both  as  to  his  person  and  future 
property,  an  absolute  discharge  from  all  his  existing  debts, 
he  gains,  under  the  insolvent  law,  a  discharge  from  them 
only  as  concerns  his  person,  and  one  that  extends  not  to 
his  future  property.  To  apply  methods  so  different  to  the 
same  case  (for  insolvency  is  in  both  instances  the  predica- 
ment substantially  provided  for)  has  by  some  persons  been 
deemed  highly  unreasonable ;  and  suggestions  have  con- 
sequently been  made  for  improvement  of  this  part  of  our 
jurisprudence,  by  extending  to  all  debtors,  without  distinc- 
tion, the  principles  of  the  bankrupt  law,  and  laying  aside, 
as  to  all,  the  practice  of  personal  arrest.  By  others  it  is, 
on  the  contrary,  maintained,  that  this  practice  is  one  of 
incomparable  efficacy,  for  the  discovery  of  property  and  the 
repression  of  fraud  ;  and  that  the  indulgences  of  the  bank- 
rupt law  were  properly  confined  by  the  policy  of  our  fore- 
fathers to  that  class  who  have  been  exposed  to  the  casualties 
of  trade,  and  whose  embarrassments  may,  therefore,  by  fair 
presumption,  be  imputed  to  unavoidable  misfortune.  A 
large  advance  however  has  now  been  made  in  the  direction 

(u)  Sec  5  &  6  Vict.  c.  122,  s.  23. 
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of  the  former  opinion,  by  an  act  passed  in  the  last  session 
of  parliament.  By  this  statute,  5  &  ()  Vict.  c.  116,  it  is 
provided,  that  any  person  not  being  a  trader,  or  being  a 
trader  with  debts  not  amounting  to  £300,  may,  after  notice 
to  his  creditors,  present  a  petition  to  the  Court  of  Bank- 
ruptcy in  London,  or  in  a  district  (as  the  case  may  be),  an- 
nexing an  account  of  his  debts  and  property,  and  praying 
for  protection  from  process ;  which  protection  he  shall  be 
entitled  to  obtain,  if  it  shall  appear  to  the  court,  upon  such 
examination  into  the  matter  as  the  act  directs,  that  he  has 
given  a  true  account,  and  made  a  full  discovery  of  his 
debts  and  property,  and  that  his  debts  were  not  contracted 
by  fraud  or  breach  of  trust,  or  conviction  for  breach  of  the 
revenue  laws,  or  other  offence,  or  by  reason  of  a  judgment 
against  him  in  an  action  of  breach  of  promise  of  marriage 
or  such  malicious  injury  as  in  the  act  particularized,  and 
that  they  were  not  contracted  without  a  reasonable  assur- 
ance at  the  time  that  he  should  be  able  to  pay  them,  and 
also  that  he  has  not  parted  with  any  of  his  property  since 
presenting  the  petition.  And  on  the  other  hand  it  U 
enacted,  that,  by  force  of  such  petition  and  the  proceed- 
ings thereon,  all  the  present  and  after-acquired  property  of 
the  petitioner  shall  become  vested  in  an  official  assignee, 
together  with  an  assignee  to  be  chosen  by  the  creditors,  to 
be  by  them  held  for  the  benefit  of  the  creditors  at  large, 
and  distributed  among  them  according  to  the  general 
principles  of  the  bankrupt  law. 


VOL.  II.  .Q 
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CHAPTER  VII. 

OF  TITLE  BY  WILL,  AND  BY  ADMINISTRATION. 


[[There  yet  remain  to  be  examined,  in  the  present  chapter, 
two  other  methods  of  acquiring  personal  estates,  viz.  by 
will  and  by  administration.  And  these  we  shall  consider 
in  one  and  the  same  view ;  they  being  in  their  nature  so 
connected  and  blended  together,  as  makes  it  impossible  to 
treat  of  them  distinctly,  without  manifest  tautology  and 
repetition. 2 

Under  the  law  of  Devises  our  attention  has  already  been 
turned  to  the  subject  of  wills  or  testaments,  considered  as 
a  disposition  of  land  ;  and  we  were  led  on  that  occasion  to 
explore  the  nature  and  origin  of  wills  in  general,  and  to 
notice  several  other  particulars  respecting  them,  which  it 
may  be  material  to  the  present  purpose  to  recall  thus 
generally  to  the  reader's  recollection,  but  which  it  would 
be  improper  to  reiterate.  The  present  disquisition  is  of  a 
kind  very  different  from  the  former,  being  intended  to 
relate  exclusively  to  the  title  by  will,  when  considered  as 
a  method  of  transferring  personal  estate,  (inclusive  of  chat- 
tels real  (a),)  and  to  the  analogous  topic  of  the  title  by 
administration,  to  the  personalty  of  such  as  die  intestate  ; 
both  of  which  subjects  belong  in  a  great  measure,  as  we 
shall  find,  to  the  jurisdiction  of  the  Ecclesiastical  Courts  {h) 
— though  that  of  Devises  falls  exclusively  to  the  province 
of  the  ordinary  courts  of  law. 

In  the  pursuit  then  of  these  subjects,  it  is  proposed. 
First,  To  trace  the  progress  or  history  of  the  title  of  per- 
sonal estate,  by  will  and  by  administration.     Secondly,  To 

(a)  Ai  to  chattels  real,  vide  vol.  i.  {(>)  As  to  tho  Ecclesiastical  Courts, 

p.  263.  vide  sup.  vol.  i.  p.  (;4. 
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show  the  manner  of  making  a  will  and  its  requisites,  when 
considered  as  a  disposition  of  personal  estate.  Thirdly,  To 
show  the  manner  of  granting  administmtiou.  And  lastly, 
[[To  select  some  few  of  the  general  heads  of  the  office  and 
duty  of  executors  and  administrators.]] 

I.  Though  personal  property,  (as  on  a  former  occasion 
remarked  (Z»),)  has  been  immemorially  transferable  in 
England  by  will  (c),  Qwe  are  not  to  imagine,  that  thki 
power  of  bequeathing  extended  originally  to  all  a  man'* 
personal  estate.  On  the  contrary,  Glanvil  will  inform 
u»(d),  that  by  the  common  law,  as  it  gtood  in  the  reign 
of  Henry  the  Second,  a  man's  goods  were  to  be  divided 
into  three  equal  parts ;  of  which  one  went  to  his  heirs  or 
lineal  descendants,  another  to  his  wife,  and  the  third  was 
at  his  own  disposal ;  or,  if  he  died  without  a  wife,  he 
might  then  dispose  of  one  moiety,  and  the  other  went  to 
his  children  ;  and  so  e  converso,  if  he  had  no  children,  the 
wife  was  entitled  to  one  moiety,  and  he  might  bequeath 
the  other ;  but,  if  he  died  without  either  wife  or  issue,  the 
whole  was  at  his  own  disposal  (e).  The  shares  of  tlie  wife 
and  children  were  called  their  reasonable  parts ;  and  the 
writ  de  ratiojiabili  parte  bonorum  was  given  to  recover 
them(/). 

This  continued  to  be  the  law  of  the  laud  at  the  time  of 
Magna  Carta,  which  provides,  that  the  king's  debts  shall 
first  of  all  be  levied,  and  then  the  residue  of  the  goods 
shall  go  to  the  executor  to  perform  the  will  of  the  de- 
ceased :  and,  if  nothing  be  owing  to  the  crown,  "  omnia 

(b)  Sup.  vol.  i.  p.  547.  "  nomine  sibi  assumilo,     Vernm  pos- 

(c)  To  prove  that  ihe  right  of  be-  "  iessiones  uiori,  Hberis,  et  cognatione 
queaJhing  existed  before  the  Conquest,  "  proiimispro  suo  euique  jure  dUtri' 
Blackstone  cites  the  following  passage  "  huantur." 

from  the  laws  of  Canute,  c.  68  :  "  Sive  (d)  L.  7,  c.  5. 

"  quis   incuria    she   morte    repetitina  (e)  Bracton,  1.  ii.c.  26;  Flet.I.  ii. 

"  fuerit   intestatus  mortuus,  daminns  c.  57. 

"  tatnen  nuUam  rerum  suaram  partem  (_/")  F.  N.  B.  122, 

"  pr<gter  earn  quxjure  debetur  hereoti 

q2 
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[]"  catalla  cedant  defuncto ;  salvis  uxori  ipsius  et  puei'is  stiis 
"  rationahilibns  partAhus  suis"  (o).  In  the  reign  of  King 
Edward  the  Third,  this  right  of  the  wife  and  children  was 
still  held  to  be  the  universal  or  common  law  (//) ;  though 
frequently  pleaded  as  the  local  custom  of  Berks,  Devon, 
and  other  counties  {i);  and  Sir  Henry  Finch  lays  it  down 
expressly  (k),  in  the  reign  of  Charles  the  First,  to  be  the 
general  law  of  the  land.  But  this  law  is  at  present  altered 
by  imperceptible  degrees,  and  the  deceased  may  now,  by 
will,  bequeath  the  whole  of  his  goods  and  chattels ;  though 
we  cannot  trace  out  when  first  this  alteration  began.  In- 
deed Sir  Edward  Coke  (/)  is  of  opinion,  that  this  never  was 
the  general  law,  but  only  obtained  in  particular  places  by 
special  custom :  and  to  establish  that  doctrine,  he  relies 
on  a  passage  in  Bracton,  which,  in  truth,  when  compared 
with  the  context,  makes  directly  against  his  opinion.  For 
Bracton  (m)  lays  down  the  doctrine  of  the  reasonable  part 
to  be  the  common  law  ;  but  mentions  that  as  a  particular 
exception  which  Sir  Edward  Coke  has  hastily  cited  for 
the  general  rule.  And  Glanvil,  Magna  Carta,  Fleta,  the 
Year  Books,  Fitzherbert,  and  Finch,  do  all  agree  with 
Bracton,  that  this  right  to  the  pars  rationabilis  was  by 
the  common  law  :  which  also  continues  to  this  day  to  be 
the  general  law  of  our  sister  kingdom  of  Scotland  (n).  To 
which  we  may  add,  that,  whatever  may  have  been  the 
custom  of  later  years  in  many  parts  of  the  kingdom,  or 

(g)  9  Hen.  3,  c.  18.  upon  she  claimed  the  moiety.     Some 

(h)  A  widow  brought  an  action  of  exceptions  weie  taken   to  the  plead- 

detinue  against   her   husband's   exe-  ings,  and  the  fact  of  tlie  husband's 

culors,  "  quod  cum  per  canbuetiutinem  dying  without  issue'  was  denietl  ;  but 

"  toliia  regni  Anglian  hactenns  vsita-  the  rule  of  law,  as  stated  in  the  writ, 

"  liim  el  approbalain,  ttiores  ilebeiit  tl  seems    to    have    been    universally  al- 

"  talent  a  tempore,  S^c.  habere  stiamra-  lowed.     (M.  30  Kdw.  3,  25.)     And  a 

"  I'umnhllem    partem    lioiiornm  mari-  similar  case  occurs  in  H.  17  Kdw.  3, 9. 

"  toriim  siiorum  :  itu  videlicet,  quod  si  (/)  Keg.  I5rev.  142;  Co.  Lit.  17G. 

"  iiullot  luibueriiit  liheros,  tunc  tnedi'  (A.)  Law.  175. 

"  etatem ;  et,ii  habuerint,  tunctertiam  (I)  2  Inst.  33. 

••  partem,  &;c.,"  and  thai  her  husband  (m)  L.  ii.  c.  26,  s.  2. 

died  worth   200,000   maiks,   without  (n)  Dairy mpio  on  Feudul  f'roperty, 

iitiiuc  had  between  them;  and  there-  145. 
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[[however  it  was  introduced  in  derogation  of  the  old  coiu- 
luoii  law,  the  antient  method  continued  in  use  in  the 
province  of  York,  the  principality  of  Wales,  and  in  the 
city  of  London,  till  very  modern  times  :  when,  in  order  to 
favour  the  power  of  bequeathing,  and  to  reduce  the  whole 
kingdom  to  the  same  standard,  three  statutes  have  been 
provided :  the  one,  4  &  5  W.  &:  M.  c.  2,  (explained  by  2  4: 
3  Ann.  c.  5,)  for  the  province  of  York ;  another,  7  &  8 
Will.  III.  c.  38,  for  Wales;  and  a  third,  11  Geo.  1.  c.  18, 
for  London  :  whereby  it  is  enacted,  that  persons  within 
those  districts,  and  liable  to  those  customs,  may  (if  they 
think  proper)  dispose  of  all  their  personal  estates  by  will ; 
and  the  claims  of  the  widow,  children  and  other  relations, 
to  the  contrary,  are  totally  barred.  Thus  is  the  old  com- 
mon law  now  utterly  abolished  throughout  all  the  kingdom 
of  England  (o),  and  a  man  may  devise  the  whole  of  his 
chattels  as  freely  as  he  formerly  could  his  third  part  or 
moiety.  In  disposing  of  which,  he  was  bound  by  the  cus- 
tom of  many  places  to  remember  his  lord  and  the  church, 
by  leaving  theui  his  two  best  chattels,  which  was  the 
original  of  heriots,]]  of  which  we  have  already  treated  (/>), 
and  of  mortuaries,  to  which  we  shall  advert  hereafter; 
Qand  afterwards  he  was  left  at  his  own  liberty,  to  bequeath 
the  remainder  as  he  pleased. 

In  case  a  person  made  no  disposition  of  such  of  bis 
goods  as  were  testable,  whether  that  were  only  part  or 
the  whole  of  them,  he  was,  and  is,  said  to  die  intestate ; 
and  in  such  cases  it  is  said,  that  by  the  old  law  the  king 
was  entitled  to  seize  upon  his  goods,  as  the  parens  patria, 
and  general  trustee  of  the  kingdom  (y).  This  prerogative 
the  king  continued  to  exercise  for  some  time  by  his  own 

(o)  A  questiou,  however,  has  been  b.   n.    (5) ;    Coleridge's  Blackstone, 

made,  whether  the  cit^- of  Chester  is  vol.   ii.   p.  493;  Shelford  on   Wills, 

not  still  subject  to  the  antient  custom,  p.  .^0. 
the  statute  of  W.  &  M.  having  ex-  (p)  Sup.  p.  49. 

cepled  from  its  opei-ation  that  city,  as  (q)  9  Rep.  38.     There  are  other 

well  as  York,  and  the  statute  of  Anne,  cases  (as  before  shown;  in  which  ibe 

repealing  the  exception  as  to   York  law.  attributes  this  character  to  the 

only.     Vide  Co.  Litt.  by  Harg.  176,  sovereign,  vide  sup.  p.  528. 
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[[ministers  of  justice;  and  probably  in  the  county  court, 
where  matters  of  all  kinds  were  determined  :  and  it  was 
granted  as  a  franchise  to  many  lords  of  manors,  and 
others,  who  have  to  this  day  a  prescriptive  right  to  grant 
administration  to  their  intestate  tenants  and  suitors,  in 
their  own  courts  baron,  and  other  courts,  or  to  have  their 
wills  there  proved,  m  case  they  made  any  disposition  (</). 
Afterwards,  the  crown,  in  favour  of  the  church,  invested 
the  prelates  with  this  branch  of  the  prerogative ;  which 
was  done,  saith  Perkins  (r),  because  it  was  intended  by 
the  law,  that  spiritual  men  are  of  better  conscience  than 
lay  men,  and  that  they  had  more  knowledge  what  things 
would  conduce  to  the  benefit  of  the  soul  of  the  deceased. 
The  goods,  therefore,  of  intestates  were  given  by  the  crown 
to  the  ordinary  ;]]  that  is,  to  the  bishop,  or  other  ecclesias- 
tical judge  of  similar  authority  in  the  place  {s) ;  []^and  he 
might  seize  them,  and  keep  them  without  wasting,  and 
also  might  give,  alien,  or  sell  them  at  his  will,  and  dispose 
of  the  money  in  pios  nsus :  and,  if  he  did  otherwise,  he 
broke  the  confidence  which  the  law  reposed  in  him  (t). 
So  that,  properly,  the  whole  interest  and  power  which  were 
granted  to  the  ordinary,  were  only  those  of  being  the  king's 
almoner  within  his  diocese  ;  in  trust  to  distribute  the  intes- 
tate's goods  in  charity  to  the  poor,  or  in  such  superstitious 
uses  as  the  mistaken  zeal  of  the  times  had  denominated 
pious  («).]]  And,  as  he  had  thus  the  administration  of  the 
effects  of  intestates,  a  jurisdiction  in  the  matter  of  wills, 
also,  of  course  followed  :  [[for  it  was  thought  just  and 
natural,  that  the  will  of  the  deceased  should  be  proved  to 
the  satisfaction  of  the  prelate,  whose  right  of  distributing 
his  chattels  for  the  good  of  his  soul  was  effectually  super- 
seded thereby.]] 

To  revert,  however,  to  administrations,  [[the  goods  of 
the   intestate   being   thus   vested    in  the  ordinary,  upon 

((,)  Henilo«'«  cogc,  9  Rep.  37  1).  Wats.  C.  L.  267. 

(r)  S.  486,  (0  Kinch,  Law.  173,  174. 

(»)  As  to  the   ordinary,  see   ('o.  (n)  Plowd.  277. 
Lilt.  344  a ;  Flensloo's  cmc,  ubi  sup. ; 
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[[the  most  solemn  and  conscientious  trust,  the  reverend 
prelates  were,  therefore,  not  accountable  to  any,  but  to 
God  and  themselves,  for  their  conduct  (p).  But  even 
in  Fleta's  time  it  was  complained  (t),  "  (jvod  ordinarii, 
"  hujusmodi  bona  nomine  ecclesia  occupantes,  nuUam  vel 
"  saltern  indebitam  faciunt  distributionem."  And  to  what 
a  length  of  iniquity  this  abuse  was  carried,  most  evidently 
appears  from  a  gloss  of  Pope  Innocent  IV.  (y),  written 
about  the  year  1260;  wherein  h*  lays  it  down  for  esta- 
blished canon  law,  that  in  "  Britannia  terlia  pars  bonorum 
"  descendentium  ab  intestate  in  opus  ecclesia  et  pauperum 
"  dispensanda  est.*"  Thus,  the  popish  clergy  took  to  them- 
selves (x)  (under  the  name  of  the  church  and  poor)  the 
whole  residue  of  the  deceased's  estate,  after  the  partes 
rationabiles,  or  two  thirds,  of  the  wife  and  children  were 
deducted  ;  without  paying  even  his  lawful  debts,  or  other 
charges  thereon.  For  which  reason,  it  was  enacted  by 
the  statute  of  Westminster  2  (a),  that  the  ordinary  shall 
be  bound  to  pay  the  debts  of  the  intestate  so  far  as  his 
goods  will  extend,  in  the  same  manner  that  executors  were 
bound,  in  case  the  deceased  had  left  a  will :  a  use  more 
truly  pious,  than  any  requiem^  or  mass  for  his  soul.  This 
was  the  first  check  given  to  that  exorbitant  power  which 
the  law  had  intrusted  with  ordinaries.  But  though  they 
were  now  made  liable  to  the  creditors  of  the  intestate  for 
their  just  and  lawful  demands ;  yet  the  residuum,  after 
payment  of  debts,  remained  still  in  their  hands,  to  be  ap- 
plied to  whatever  purposes  the  conscience  of  the  ordinary 
should  approve.  The  flagrant  abuses  of  which  power  occa- 
sioned the  legislature  again  to  interpose,  in  order  to  prevent 
the  ordinaries  from  keeping  any  longer  the  administration 

(v)  Plowd.  277.  shire,  itiU  proportioa  was  settled  by 

(x)  L.  ii.  c.  57,  s.  10.  a  papal  bull,  A.  D.  1254.  (Regist. 

(y)  In  Decretal.  1.  V.  t.  3,  c.  42.  Honoris  de   Richm.  101),   and  was 

(s)    The  proportion  given   to  the  observed  till  abolished  by  the  statute 

priest  and  to  other  pious  uses,  was  2«}  Hen.  8,  c.  15. 

difleient  in  different  countries.    In  the  (a)  13  Edw.  1,  c.  19  ;  vide  Snel- 

archdeaconry  of  Richmond  in   York-  ling's  Case,  5  Rep.  83  a. 
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in  [[their  own  hands,  or  those  of  their  own  immediate  de~ 
pendents:  and  therefore  the  statute  31  Edw.  III.  c.  11, 
provides,  that  in  case  of  intestacy,  the  ordinary  shall  depute 
the  nearest  and  most  lawful  friends  of  the  deceased  to 
administer  his  goods  ;  which  administrators  are  put  upon 
the  same  footing,  with  regard  to  suits  and  to  accounting, 
as  executors  appointed  by  will.  This  is  the  original  of 
administrators,  as  they  at  present  stand  ;  who  are  only  the 
ofl&cers  of  the  ordinary,  appointed  by  him  in  pursuance  of 
this  statute,  which  singles  out  the  next  and  most  lawful 
friend  of  the  intestate ;  who  is  interpreted  (b)  to  be  the 
next  of  blood  that  is  under  no  legal  disabilities.  The  sta- 
tute 21  Hen.  VIII.  c.  5,  enlarges  a  little  more  the  power  of 
the  ecclesiastical  judge  ;  and  permits  him  to  grant  admi- 
nistration either  to  the  widow,  or  the  next  of  kin,  or  to 
both  of  them,  at  his  own  discretion ;  and,  where  two  or 
more  persons  are  in  the  same  degree  of  kindred,  gives  the 
ordinary  his  election  to  accept  whichever  he  pleases. 

Upon  this  footing  stands  the  general  law  of]]  wills  and 
[[administrations  at  this  day.  In  the  farther  progress  of 
this  chapter,  a  few  more  particulars  shall  be  mentioned 
with  regard  to  who  may,  and  who  may  not,  be]]  executor 
or  [[administrator ;  and  what  a  man  is  bound  to  do  when 
he  has  taken]]  either  of  these  charges  [[upon  him  :  what 
has  been  hitherto  remarked  only  serving  to  show  the  ori- 
ginal and  gradual  progress  of  wills  and  administrations  ; 
and  in  what  manner  the  bishops  first  acquired  a  jurisdic- 
tion over  these  subjects.]] 

II.  We  shall  now  address  ourselves  to  our  second  head 
of  inquiry,  namely,  the  manner  and  requisites  of  wills, 
considered  as  dispositions  of  personal  estate,  a  subject 
which,  till  the  passing  of  the  new  statute  of  wills,  7  Will. 
IV.  &  1  Vict.  C.26  (mentioned  in  the  chapter  on  Devises), 
was  governed  almost  entirely  by  the  common  law  ;  for  the 
prior  statutes  of  Henry  VI 1 1,  relative  to  wills,  regarded 

(b)  9  Rep.  39. 
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them  only  in  their  o|jeratioii  in  devising  real  estate,  and 
had  no  application  to  them  when  considered  as  bequeathmg 
personalty.  And  by  the  common  law,  we  here  mean  that 
branch  of"  it  which  is  administered  in  the  ecclesiastical 
courts  (c),  for  none  of  the  ordinary  courts  have  any  direct 
jurisdiction  in  the  subject  now  under  discussion,  which  in 
the  manner  before  stated,  long  since  fell  and  still  belongs 
to  the  province  of  the  church.  Under  this  head  we  pro- 
pose to  consider, 

1.  The  capacity  of  persons  to  be  testators  ;  as  to  which 
the  rule  is,  that  all  persons  are  capable,  unless  made  other- 
wise by  the  special  exception  of  the  law  {d) ;  and  these 
exceptions  are  chiefly  as  follows: — all  pei-sons  are  incom- 
petent to  make  a  will  who  labour  under  any  unsoundness 
of  mind,  or  are  restrained  of  their  freedom  of  will  by  du- 
ress (e) ;  the  law  in  this  particular  being  the  same  as  before 
laid  down  in  regard  to  the  alienation  of  personalty  in  ge- 
neral {/).  Married  women  are  also  incompetent  by  reason 
of  coverture,  in  which  our  law  differs  materially  from  the 
civil  {g).  For  [^among  the  Romans  there  was  no  distinc- 
tion. A  married  woman  was  as  capable  of  bequeathing 
as  nftine  sule  (//).  But  with  us,  a  married  woman  is  not 
only  utterly  incapable  of  devising  lands^  (unless  in  execu- 
tion of  a  power  expressly  conferred  on  her  for  the  pur- 
pose,) [^but  also  she  is  incapable  of  making  a  testament  of 
chattels,  without  the  license  of  her  husband,  for  all  her 
personal  chattels  are  absolutely  his,  and  he  may  dispose  of 
her  chattels  real,  or  shall  have  them  to  himself  if  he  sur- 
vives her  :  it  would  be,  therefore,  extremely  inconsistent  to 
give  her  a  power  of  defeating  that  provision  of  the  law, 
by  bequeathing  those  chattels  to  another  (i).     Yet  by  her 

(c)  Vide  &up.  vol.  i.  p.  66.  perly  an  iHcapaeity.     It  it  a  cauite  of 

(d)  2  Bl.  Com.  496.  farjeiluie  of  goods,  which  will  be  con- 

(e)  Ibid.  497.  sidered  iu  its  proper  place. 
(/)  Blacltstone  also  mentions  cou-  (g)  2  Bl.  Com.  497. 

viclion  ot  treason  or  felony  as  a  giound  (/i)  Ff.  31,1.77. 

of  incompetency.     But  this  is  not  pro-  (i)4Rep.3l. 
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[[husband's  license  she  may  make  a  testament  (k)  ;^  or  more 
properly  by  his  assent ;  for  unless  he  sanctions  the  par- 
ticular will  in  question,  his  previous  license  to  make  one 
will  not  avail  (Z).  And  such  assent  amounts  to  no  more 
than  a  waiver  of  his  general  right  of  administering  his 
wife's  effects,  so  that  it  will  not  be  effectual  unless  he  hap- 
pens to  survive  her,  for  in  that  case  only  could  he  have 
been  her  administrator  (m).  The  general  rule  as  to  the 
incapacity  of  married  women,  is  subject,  however,  to  ex- 
ceptions in  the  case  of  the  queen  consort,  [[for  she  may 
dispose  of  her  chatels  by  will,  without  the  consent  of  her 
lord  (w) ;  and  any  feme  covert  may  make  her  will  of  goods 
which  are  in  her  possession  in  autre  droit,  as  executrix  or 
administratrix,  for  these  can  never  be  the  property  of  her 
husband  (o).]]  A  married  woman  may  also  freely  dispose 
by  will,  of  personal  estate  settled  to  her  separate  use  (p)  ; 
and  [[if  she  has  any  pin  money  or  separate  maintenance, 
it  is  said  she  may  dispose  of  her  savings  thereout  by  tes- 
tament without  the  control  of  her  husband  (q).'2  So  she 
may  bequeath  any  property  by  will,  where  an  express 
power  was  conferred  upon  her  before  marriage  so  to  dis- 
pose of  it,  though  her  will  may  in  that  case  be  more  pro- 
perly described  as  an  appointment  in  execution  of  the 
power  (r) ;  but  [[if  a  feme  sole  makes  her  will  and  after- 
wards marries,  such  subsequent  marriage  is  esteemed  a 
revocation  in  law,  and  entirely  vacates  the  will.]]  More- 
over, persons  are  intestable  through  immaturity  of  age ;  as 
to  which  the  rule,  until  a  very  recent  period,  was,  that  a 
male  was  competent  to  make  a  will  at  the  age  of  fourteen, 
a  female  at  twelve,  but  neither  of   them  at   an   earlier 

(k)  Dr.  &  St.  d.  1,  e.  7.  (p)  Peacock  v.  Monk,  2  Ves.  sen. 

(0    Bro.  Ab.    Devise,    34;  Sir.       191. 

891  ;  Henly  v.  Pliillips,  2  Atk.  49.  (q)  Herbert  v.  Herbert,  Free.  Chan. 

(m)  Stevens  v.  Bagwell,  15  Ves.      44. 

163.  (r)  Southby  i>.  Stonehouse,  2  Ves. 

(n)  Co.  Litt.  133.  (ilO ;  Shelford  on  Wills,  130. 

(o)  Godolph.  1.  10. 
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period  (s) ;  and  this  was  also  the  regulation  of  the  civil 
law  (t).  But  this  is  now  altered  by  the  new  statute  of 
wills  before  referred  to,  which  (subject  to  exception,  as  to 
the  wills  of  the  personal  estate  of  soldiers  and  seamen  in 
actual  service  (m),  and  to  wills  made  before  1st  January, 
1838)  provides,  as  to  all  wills,  whether  land  or  personalty 
be  concerned,  that  none  shall  in  any  case  be  valid,  if  made 
by  a  person  under  the  age  of  twenty-one  years  (jr). 

2.  We  shall  next  advert  to  the  solemnities  which  the 
execution  of  the  will  requires.  And  here  also  the  law  has 
lately  undeigone  important  alteration.  It  was  formerly 
as  follows : — testaments  (as  regarded  personal  property) 
might  be  either  written  or  verbal  (otherwise  called  nuncu- 
pative) ;  of  which  the  former  were  committed  to  writing, 
and  published  or  declared  by  the  testator  as  his  will  ;  the 
latter  depended  merely  upon  oral  evidence ;  Qbeing  de- 
clared by  the  testator  in  extremis  before  a  sufficient  number 
of  witnesses,  and  afterwards  reduced  to  writing.]]  But 
as  nuncupative  wills  and  codicils  (y)  (which  were  formerly 
more  in  use  than  afterwards,  when  the  art  of  writing 
became  more  universal)  were  liable  to  great  impositions, 
and  might  occasion  many  perjuries,  the  statute  of  frauds, 
29  Car.  II.  c.  3,  laid  them  under  many  restrictions  (except 
when  made  by  mariners  at  sea,  and  soldiers  in  active  ser- 
vice), and  indeed  surrounded  them  by  so  numerous  a  train 
of  requisites,  that  the  thing  itself  had  fallen  into  disuse  (5). 
As  to  written  wills  of  personalty,  they  needed  not  in  gene- 
ral any  witnesses  (a).     A  testament  of  chattels  written  in 

(0  2  BI.  Com.  497.  cites  Godolph.  p.  545. 

p.  l,c.8;  Went.2i2;  2  Vera.  104,  (s)  2iil.Com.501. 

469 ;  Gilb.  Rep.   74;  vide  Co.  Lit.  («)  2  Bl.  Com.  501  ;  et  vide  Phil, 

by  Harg.89.  n.  (6).  Ec.  C.   173,    A   beqaest.  indeed,  of 

(0  2  Bl.  Com.  497  ;  Co.  Lilt,  by  noek,  required  to  be  attested  by  two 

Harg.  89  b.  u.  (6).  witoesses,  vide  33  Geo.  3.  c.  28;  35 

(n)  Section  11,     As  tothewillsof  Geo,  3,  c,  14.     Yet  even  when  the 

seamen,  with  respect  to  their  pay,  &c.  will  was  unattested,  the  executor  was 

vide  11  Geo.  4  &  1  Will.  4.  c.  20,  s.  considered  in  equity  as  a  trustee  for 

48,  &c,  the  legatee,     Franklin  v.  The  Bank  of 

(a)  Section  7.  England,  1  Russell's  R.  589. 

(y)  As  to  codicils,  vide  sup.  vol.  i. 
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the  testator's  own  hand,  though  it  had  neither  his  hand 
nor  seal  to  it,  nor  any  witness  present  at  its  pubhcation, 
was  good,  provided  sufficient  proof  could  be  had  that  it 
was  his  handwriting  (6).  And  [^though  written  in  another 
man's  hand,  and  never  signed  by  the  testator,  yet  if  it 
proved  to  be  according  to  his  instructions,  and  approved 
by  him,  it  hath  been  held  a  good  testament  of  the  personal 
estate  (c).^  Such  was  lately  the  state  of  the  law  on  the 
subject  of  solemnities,  so  far  as  the  will  was  to  operate  as 
a  disposition  of  the  personal  estate ;  while  as  regarded 
the  realty,  it  was  required  on  the  other  hand,  to  be  inva- 
riably in  writing,  and  attested  by  three  witnesses;  but 
the  new  statute  of  wills,  above  referred  to,  has  now  in- 
troduced the  obvious  and  incontestible  improvement  of 
establishing  one  uniform  rule  on  this  subject,  which,  hav- 
ing been  already  stated  in  the  course  of  the  chapter  on 
devises,  we  shall  not  again  repeat,  farther  than  to  remind 
the  reader  that  it  requires  a  written  and  signed  instru- 
ment, executed  before  and  attested  by  two  or  more  wit- 
nesses ;  and  makes  this  sufficient  without  farther  publi- 
cation. To  this  enactment,  the  only  exceptions  are  those 
of  the  wills  of  the  personal  estate  of  soldiers  and  seamen 
in  actual  service,  and  wills  executed  before  1st  January, 
1838,  which  remain  subject  to  the  former  law  {(l). 

3.  The  next  point  that  we  shall  notice,  under  our  second 
general  head  of  inquiry,  is  the  appointment  of  an  executor. 
In  every  will  by  which  personal  estate  is  bequeathed,  such 
an  appointment  ought  regularly  to  be  made  (e)  ;  but  it  is 
capable  of  being  made  either  by  express  words  or  by  a 
clear  implication  ( /).  QAn  executor  is  he  to  whom  another 
man  commits  by  will  the  execution  of  that  his  last  will 
and  testament.  And  all  persons  are  capable  of  being  exe- 
cutors, that  are  capable  of  making  wills,  and  many  others 
besideB ;  an  feme  coverts,  and   infants:  nay,  even  infants 

(6)2  Bl.  Com.  501,  cites  (iodolpli.  (c)  Wcni.  Oft'.    Kx.  c.  1  ;  riowd. 

p.  l,c.21  ;  Gilb.Kcp.2(iO.  281. 

(c)  Comyns,  462,  453,  454.  (  /)  2  lil.  Com.  503. 

(d)  Vide  sup.  vol.  i.  p.  553, 
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Qiinborn,or  in  ventre  sa  mere,  may  be  made  executors  (/). 
But  no  infant  can  act  as  such  till  the  age  of  seventeen 
years;  till  which  time  administration  must  be  granted  to 
some  other,  durante  minore  cetate  {y) ;  in  like  manner  as  it 
may  be  granted  durante  absentia,  or  pendente  lite,  when 
the  executor  is  out  of  the  realm  {h),  or  when  a  suit  is  com- 
menced in  the  ecclesiastical  court  touching  the  validity  of 
the  will(i).^  Indeed,  where  an  infant  is  sole  executor,  it 
is  now  provided  by  38  Geo.  III.  c.  87,  s.  6,  that  probate 
shall  not  be  granted  to  him  until  his  full  age  of  twenty- 
one  :  and  that  administration,  with  the  will  annexed,  shall 
in  the  meantime  be  granted  to  his  guardian,  or  such  other 
person  as  the  spiritual  court  shall  think  fit. 

4.  We  shall  lastly  advert  to  the  probate,  or  official 
proof  of  the  instrument,  which  the  law  deems  essential  to 
the  completion,  or  rather  the  authentication  of  the  title  by 
will  (/i).  This  is  done  by  the  executor,  before  the  ordi- 
nary, and  is  Qeither  in  common  form,  which  is  only  upon 
the  executor's  own  oath,  before  the  ordinary  or  his  surro- 
gate,— or  per  testes,  in  more  solemn  form  of  law,  in  case 
the  validity  of  the  will  be  disputed  (/).  When  the  will  is 
so  proved,  the  original  must  be  deposited  in  the  registry 
of  the  ordinary,  and  a  copy  thereof  in  parchment  is  made 
out  under  the  seal  of  the  ordinary,  and  delivered  to  the 
executors,  together  with  a  certificate  of  its  having  been 
proved  before  him,  all  which  together  is  usually  styled  the 
probate.^ 

If  all  the  goods  of  the  deceased  lie,  at  the  time  of  his 
death,  within  the  same  diocese  or  jurisdiction,  a  probate 
before  the  ordinary  is  the  only  proper  one.  QBut  if  the 
deceased  had  bona  notabilia  (m),  or  chattels  to  the  value 

(/)  West.Sjrab.  p.  l,s.  635.  (0  Godolph.  vo».  i.  c.  20,  «.   4, 

ig)  Went.  Off.  Ex.  c.  18.  where  the  mode  of  "  proring,  in  fonn 

(ft)  1  Lutw.  342  ;  38Geo.d.  c.  87.  "of  law,"  is  more  particularly   ex- 

(0  2  P.  Wms.  589,  590.  plaiDed. 

{k)  Smith  V.  Milles,  1  T.  R.  480;  (m)  As  to  bona  notabilia,  videGur- 

Doe  V.  iSIew,  7  A.  *:  K.  240  ;   Doe  v.  ney  t-.  Rawlins,  2  Mee.  &  W.  87. 

Gunning,  ibid.  243. 
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j^of  a  hundred  shillings,  in  two  distinct  dioceses  or  juris- 
dictions, then  the  will  must  be  proved  before  the  metro- 
politan of  the  province,  by  way  of  special  prerogative  (w) ; 
whence  the  courts  where  the  validity  of  such  will  is  tried, 
and  the  offices  where  they  are  registered,  are  called  the 
prerogative  courts,  and  the  prerogative  offices,  of  the 
provinces  of  Canterbury  and  York.  Lyndevvode,  who 
flourished  in  the  beginning  of  the  fifteenth  century,  and 
was  official  to  Archbishop  Chichele,  interprets  these  hun- 
dred shillings  to  signify  solidos  legales  ;  of  which  he  tells 
us  seventy-two  amounted  to  a  pound  of  gold,  which  in  his 
time  was  valued  at  fifty  nobles,  or  16/.  13^.  4*?.  He  there- 
fore computes  (o),  that  the  hundred  shiUings,  which  con- 
stituted bona  notahilia,  were  then  equal  in  current  money 
to  23/.  3s.  O^t/.  This  will  account  for  what  is  said  in  our 
antient  books,  that  bona  notabilia  in  the  diocese  of  Lon- 
don (/)),  and  indeed  everywhere  else  {q),  were  of  the  value 
of  ten  pounds  by  composition  ;  for  if  we  pursue  the  calcu- 
lations of  Lyndewode  to  their  full  extent,  and  consider 
that  a  pound  of  gold  is  now  almost  equal  in  value  to  an 
hundred  and  fifty  nobles,  we  shall  extend  the  present 
amount  of  bona  notabilia  to  nearly  70/.  But  the  makers 
of  the  canons  of  1603  understood  this  antient  rule  to  be 
meant  of  the  shilling  current  in  the  reign  of  James  I.,  and 
have  therefore  directed  (r)  that  jive  pounds  shall,  for  the 
future,  be  the  standard  of  bona  notabilia,  so  as  to  make 
the  probate  fall  within  the  archiepiscopal  prerogative ; 
which  prerogative  (properly  understood)  is  grounded  upon 
this  reasonable  foundation,  that  as  the  bishops  were  them- 
selves originally  the  administrators  to  all  intestates  in  their 
own  diocese,  and  as  the  present  administrators  are  in 
effect  no  other  than  their  officers  or  substitutes,  it  was 
impossible  for  the  bishops,  or  those  who  acted  under  them, 

(«)  4  Inst.  335;    vide  AUorney-  (;))  4  Inst.  336;  Godolpli.  p.  1; 

General  v.  Douwcns,  1  Horn.  &  Hurl.  c.  22. 
319.  (q)  I'lowd.  281. 

(o)  Provinc.  1,  3,  t.  13,  c.  item  v.  (r)  Can.  92. 

centum,  &c.  statutum  v.  laicis. 
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Qo  collect  any  goods  of  tlie  deceased,  other  than  such  as 
lay  within  their  own  dioceses,  beyond  which  their  episcopal 
authority  extends  not.  But  it  would  be  extremely  trou- 
blesome, if  as  many  administrations  were  to  be  granted  as 
tliere  are  dioceses  within  which  the  deceased  had  bona 
notabilia,  besides  the  uncertainty  which  creditors  and 
legatees  would  be  at,  in  case  different  administrators  were 
appointed,  to  ascertain  the  fund  out  of  which  their  de- 
mands are  to  be  paid.  A  prerogaiive  w,  Utenefoiei  very 
prudently  vested  in  the  metropolitan  of  each  province,  to 
make  iu  such  cases  one  administration  serve  for  all.  Thu 
accounts  very  satisfactorily  for  the  reason  of  taking  out 
administration  to  intestates  that  have  lai^e  and  diH'usive 
property,  in  the  prerogative  court ;  and  the  probate  of  wills 
naturally  follows,  as  was  before  observed,  the  power  of 
granting  administrations ;  in  order  to  satisfy  the  ordinary 
that  the  deceased  has,  in  a  legal  manner,  by  appointing 
his  own  executor,  excluded  him  and  his  otticers  from  thfi 
privilege  of  administering  his  effects.]] 

III.  Our  third  head  of  inquiry  is,  the  manner  of  grantr 
ing  administration.  If  the  deeeaeed  dies  intestate,  then 
[[letters  of  administration  («)  must  be  granted  by  the  ordi- 
nary]] or  by  the  metropolitan,  according  to  the  distinc- 
tions with  respect  to  bona  notabilia  before  stated  in  the 
case  of  probate,  [[to  such  administrator  as  the  statutes  of 
Edward  III.  and  Henry  VIII.,  before  mentioned,  direct,]] 
Qwhereby  an  executorial  power  to  collect  and  administer, 
that  is,  dispose  of  the  goods  of  the  deceased,  is  vested  in 
him;  and  he  must,  by  stat.  '22  &  23  Car.  II.  c.  10,  enter  into 
a  bond  with  sureties,  faithfully  to  execute  his  trust  (0.]] 
And  as  to  the  person  to  whom  this  office  is  to  be  com- 
mitted, the  following  points  require  observation,  Ql.  The 
ordinary  is  compellable  to  grant  administration  of  the 
goods  and  chattels  of  the  wife,  to  the  husband,  or  his 

(s)  As  to  letters  of  administration,  (t)  As   to   this  bond,   vide  Arch- 

vide  Sewercrop  r.  Day,  I  Will.  WoU-  bishop  of  Canterbury  v.  Tappeo,  6 
&  Hodg.  463.  Barn.  &  Cres.  151. 
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[[representatives  (t) :  and  of  the  husband's  effects,  to  tlie 
widow,  or  next  of  kin  ;  hut  he  may  grant  it  to  either,  or 
both,  at  his  discretion  (m).  2.  Among  the  kindred,  those 
are  to  be  preferred  that  are  the  nearest  in  degree  to  the 
intestate ;  but,  of  persons  in  equal  degree,  the  ordinary 
may  take  which  he  pleases.  3.  This  nearness  or  propin- 
quity of  degree  shall  be  reckoned  according  to  the  compu- 
tation of  the  civihans(x),^  as  expressed  in  the  subjoined 
table,  which  allows  one  degree  for  each  person  in  the  line 
of  descent,  exclusively  of  him  from  whom  the  computation 
begins ;  and  in  the  direct  line  counts  the  degrees  from 
the  deceased  to  his  relative,  but  between  collaterals,  the 
sum  of  the  degrees  from  the  deceased  to  the  common 
ancestor,  and  from  the  common  ancestor  to  the  relative ; 
differing  as  regards  collaterals,  from  the  canonists,  who 
begin  from  the  common  ancestor  and  reckon  downwards, 
and  in  whatever  degree  the  two  persons,  or  the  most 
remote  of  them,  is  distant  fi'om  the  common  ancestor, 
consider  them  as  related  in  that  degree  to  each  other  (y). 
And  therefore  \jn  the  first  place  the  children,  or  (on 
failure  of  children)  the  parents  of  the  deceased,  are  en- 
titled to  the  administration  :  both  which  are  indeed  in 
the  first  degree  ;  but  with  us  {z),  the  children  are  allowed 
the  preference  (a).^ "   Then  follow  brothers  and  sisters  (6), 

(t)  Cro.  Car.  106;  stat.  29  Car.  2,  the  same  principles  as  tlie  granting  of 

c.  3  ;  1  P.  Wins.  381.  administrations.    At  last  it  was  agreed 

(li)  Salk.  36;  Stra.  532.  at  the  diet  of   Arcnsberg,  about  the 

(a)  Prec.  Ciianc.  593  ;  Gilb.  Ten.  middle  of  the  tenth  century,  that  the 

9;  1  131.  Rep.  641.  point  should  he  decided   by  combat. 

(y)  2   Bl.  Com.  206,   207,  504;  Accordingly,    an    equal    number    of 

Toller's  Executors,  87—90,  2d  edit. ;  champions  being  chosen  on  both  sides, 

2  Ves.  sen.  215.  those  of  the  children  obtained  the  vie- 

(j)  Godolph.  p.  2,  c.  35,  s.  1  ;    2  tory,  and  so  the  law  was  established 

V'ern.  125  ;  Toller's  Kxecutors,  90.  in  their  favour,  that  the  issue  of  a  per- 

(a)  In  Germany  there  was   a  long  son  deceased  shall  be  entitled  to  his 

dispute    whether    a    man's    children  goods  and  chattels  in  preference  to  his 

should  inherit  his  eftects  during  the  parents.— Mod.  I] n.  Hist.  xxix.  28. 
life  of  their  grandfather  ;  which   de-  {h)  Prec.  Chancery,  527  ;  lilack- 

|)en(l(i  (a«  we  shall  see  hereafter)  on  borough  v.  Davis,  1  P.  Wins.  41. 


CHAP.  VII.  — TITLE  BY  WILL,  AND  BY  ADMINISTRATION.  241 

and  next  to  these,  grandfathers  and  grandmothers  :  for 
though  all  these  are  in  the  second  degree,  yet  we  give  the 
preference  to  brothers  and  sisters  (c).  Next  to  these,  are 
[[uncles  and  nephews  (J),  (and  the  females  of  each  class 
respectively),  and  lastly,  cousins.  4.  The  half  blood  is 
admitted  to  the  administration  as  well  as  the  whole,  for 
they  are  of  the  kindred  of  the  intestate  Q  and  though  they 
were  formerly  excluded  from  the  inheritance  of  land,  yet 
this  was  upon  feudal  reasons  only,  which  have  nothing  to 
do  with  personal  estate.  Therefore,  [[the  brother  of  the 
half  blood  shall  exclude  the  uncle  of  the  whole  blood  (e); 
and  the  ordinary  may  grant  administration  to  the  sister 
of  the  half,  or  the  brother  of  the  whole  blood,  at  his  own 
discretion  (/).[]  5.  No  preference  obtains  between  rela- 
tives ex  parte  paternu  and  those  ex  parte  mat  emu  ^  stand- 
ing in  the  same  decree  of  kindred  to  the  deceased  {g),  but 
administration  may  be  committed  to  either.]]  6.  If  none 
of  the  kindred  will  take  out  administration,  a  creditor 
may,  by  custom,  do  it  (/<).  7.  And,  lastly,  the  ordinary 
may,  in  defect  of  all  these,  commit  administration  (as  he 
might  have  done  (t)  before  the  statute  of  Edward  III.)  to 
such  discreet  person  as  he  approves  of;  or  may  grant  him 
letters  ad  colligendum  bona  dejuncti,  which  neither  makes 
him  executor  nor  administrator ;  his  only  business  being 
to  keep  the  goods  in  his  safe  custody  {k),  and  to  do  other 
acts  for  the  benefit  of  such  as  are  entitled  to  the  proj)erty 
of  the  deceased  (/).  If  a  bastard  (who  has  no  kindred, 
being  nullius  Jilius),  or  any  one  else  that  has  no  kindred, 
dies  intestate,  and  without  wife  or  child,  it  hath  formerly 
been  held  (//<),  that  the  ordinary  might  seize  his  goods  and 
dispose  of  them  in  pios  usus.    But  the  usual  course  now  is, 

(c)  Evelyn  t>.  Evelyn.  Amb.  191  ;  (g)  Moor  ».  fiarham,   1  P.  Wms. 
3  Aik.  762  i  Toller's  Executors,  91.  53. 

(d)  Blackborough  i .  Davis,  1  P.  (A)  Gidley  r.  Williams,  Salk.  38. 
Wms.  41;    1    Salk.  251;    Lloyd  r.          (i)     Plowd.  278. 

Tench,  2  Ves.  sen.  213.  (k)  Went.  ch.  14. 

(e)  I  Ventr.  425.  (/)  2  Inst.  398. 

(J)  Aleyn,  36  ;  Sly  I.  74.  (m)  Manning  v.  Napp,  Salk.  37. 

VOL.  II.  .R 
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[[for  some  one  to  procure  letters  patent,  or  other  authority 
from  the  king  (or  queen) ;  and  then  the  ordinary  of  course 
grants  administration  to  such  appointee  of  the  crown(n).]] 

In  what  has  been  stated  on  this  subject  the  administra- 
tion granted  is  supposed  to  have  been  a  general  one,  as  is 
always  the  case  where  the  deceased  died  wholly  intes- 
tate, without  making  either  will  or  executor.  But  it  may 
happen  that  he  has  made  a  will  without  naming  any  exe- 
cutor, or  has  named  incapable  persons,  or  the  executors 
may  refuse  to  act,  or  die  intestate  (o).  [[In  any  of  these 
cases,  the  ordinary  must  grant  administration,  cum  testa- 
mento  annexo  (p),  to  some  other  person,^]  (in  the  choice  of 
whom  he  must  prefer  the  residuary  legatee  to  the  next  of 
kin  (q)).  And  this  species  of  administration  was  in  use 
[[so  early  as  the  reign  of  Henry  II.,  when  Glanvil  (r)  in- 
forms us,  that  iestamenti  executores  esse  dehent  ii  quos  tes- 
tator ad  hoc  elegerit,  et  quihus  curam  ipse  commiserit ;  si 
vero  testator  nullos  ad  hoc  7iominaverit, possunt  propinqui  et 
consanguinei  ipsius  defuncti  ad  id  faciendum  se  ingerere^ 

The  title  by  administration  never  devolves  from  one 
person  to  another  by  representative  right ;  in  which  re- 
spect it  differs  from  the  title  by  will.  For  [[the  interest 
vested  in  the  executor,  by  the  will  of  the  deceased,  may 
be  continued  and  kept  alive  by  the  will  of  the  same  exe- 
cutor :  so  that  the  executor  of  A.'s  executor  is  to  all 
intents  and  purposes  the  executor  and  representative  of 
A.  himself  (s) ;[]  and,  however  long  may  be  the  series  of 
executors,  the  ultimate  one  is  still  the  representative  of  A. ; 
[[but  the  executor  of  A.'s  administrator,  or  the  adminis- 
trator of  A.'s  executor,  is  not  the  representative  of  A.  {t). 
For  the  power  of  an  executor  is  founded  upon  the  special 
confidence  and  actual  appointment  of  the  deceased  ;  and 
such  executor  is  therefore  allowed  to  transmit  that  power 
to  another,  in  whom  he  has  equal  confidence  :  but  the  ad- 

(n)  Jones  «.  Goodchild,  3  P.Wms.  281  ;  1  Vent.  219. 
33.  Ai  to  bastardy,  vide  sup.  p.  327.  (r)  L.  7,  c.  6. 

(o)  Vide  2  IJl.  Com.  503,  fi05.  (s)  Stat.  25  Edw.  3,  st.  5,  c.  5  ;  1 

(p)  I  Uoll.  Ab.  90-7 ;  (jomb.  20.  Leon.  275. 

(9)  2  lil.  Cora.  605,  cites  1  Sid.  (t)  liro.  Ab.  tit.  Administrator,  7. 
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Qministrator  of  A.  is  merely  the  officer  of  the  ordinary, 
prescribed  to  him  by  act  of  parliament,  in  whom  the  de- 
ceased has  reposed  no  trust  at  all :  and  therefore,  on  the 
death  of  that  officer,  it  results  back  to  the  ordinary  to 
appoint  another.  And,  with  regard  to  the  administrator 
of  A.'s  executor,  he  has  clearly  no  privity  or  relation  to 
A. ;  being  only  commissioned  to  administer  the  effects  of 
the  intestate  executor,  and  not  of  the  original  testator. 
Wherefore,  in  both  these  cases,  and  whenever  the  course 
of  representation  from  executor  to  executor  is  interrupted 
by  any  one  administration,  it  is  necessary  for  the  ordinary 
to  commit  administration  afresh,  of  the  goods  of  the  de- 
ceased not  administered  by  the  former  executor  or  admi- 
nistrator. And  this  administrator  de  bonis  non  is  the  only 
legal  representative  of  the  deceased  in  matters  of  personal 
property  (m).  But  he  may,  as  well  as  an  original  admi- 
nistrator, have  only  a  limited  or  special  administration 
committed  to  his  care,  viz.  of  certain  specific  effects,  such 
as  a  term  of  years,  and  the  like ;  the  rest  being  committed 
to  others  (ar).]] 

IV.  Our  last  general  head  of  inquiry  involves  the  con- 
sideration of  some  principal  points  relative  to  the  office 
and  duty  of  executors  and  administrators;  and  we  will  in 
the  first  place  refer  to  the  well  known  principle  applicable 
without  distinction  to  both,  that  they  represent  in  all 
matters  in  which  the  personal  estate  is  concerned,  the 
person  of  the  testator  (y),  as  the  heir  does  that  of  his  an- 
cestor :  so  that  the  heirs  and  executors  (or  administrators) 
of  a  deceased  party,  are  sometimes  compendiously  de- 
scribed as  his  real  and  personal  representatives.  And  in 
illustration  of  this  principle  we  may  farther  observe,  that 
the  executors  and  administrators  have  the  same  property 
in  the  chattels  of  their  testator  or  intestate,  as  he  himself 
had  when  living,  and  in  general  succeed  to  his  rights  of 

(u)  Sty  1.225.  See  Elliott  r.  Kemp.  (i)  1   Roll.  Abr.  908;   Godolph. 

7  Mee  &  W.  306.  p.  2,  c.  30  ;  Salk.  36. 

(y)  Co.  Litt.  209. 

r2 
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action,  and  are  subject,  on  the  other  hand  (so  far  as  these 
assets  (z)  in  their  hands  are  concerned),  to  his  liabiH- 
ties  (a).  As  to  the  duties  incumbent  upon  executors  and 
administrators  respectively,  these  are  in  general  very 
much  the  same ;  [^excepting,  first,  that  the  executor  is 
bound  to  perform  a  will,  which  an  administrator  is  not, 
unless  where  a  testament  is  annexed  to  his  administra- 
tion, and  then  he  differs  still  less  from  an  executor;  and 
secondly,  that  an  executor  may  do  many  acts  before  he 
proves  the  will(6),  but  an  administrator  may  do  nothing  till 
letters  of  administration  are  issued  (c) ;  for  the  former  de- 
rives his  power  from  the  will,  and  not  from  the  probate (c?) 
the  latter  owes  his  entirely  to  the  appointment  of  the  or- 
dinary. If  a  stranger  takes  upon  him  to  act  as  executor, 
without  any  just  authority,  (as  by  intermeddling  with  the 
goods  of  the  deceased  (e),  and  many  other  transactions  (/)) 
he  is  called  in  law  an  executor  of  his  own  wrong,  de  son  tori, 
and  is  liable  to  all  the  trouble  of  an  executorship,  without 
any  of  the  profits  or  advantages  ;  but  merely  doing  acts  of 
necessity  or  humanity,  as  locking  up  the  goods,  or  burying 
the  corpse  of  the  deceased,  will  not  amount  to  such  an  inter- 
meddling as  will  charge  a  man  as  executor  of  his  own 
wrong  (^).  Such  a  one  cannot  bring  an  action  himself  in 
right  of  the  deceased  (h) ;  but  actions  may  be  brought 
against  him.  And  in  all  actions  by  creditors  against  such 
an  officious  intruder,  he  shall  be  named  an  executor,  ge- 
nerally(i);  for  the  most  obvious  conclusion  which  strangers 
can  form  from  his  conduct  is,  that  he  hath  a  will  of  the 

(:)    The  word  assets  is  applied  to  Whitehead  v.  Taylor,   10  Ad.  &   El. 

peisonalty  in  the  hands  of  the  cxe-  210. 

culor  or  administrator,  as  well  as  to  (c)  See  Lucy  v,  Walrond,  3  Bing. 

real  estate  in  the  hands  of  the  heir.  N.  C.  841. 

As  to  its  use  in  the  latter  seuHe,  vide  (d)  Comyns,  151. 

sup.  vol.  i.  p.  :J97.  (e)  5  Rep.  33,  34: 

(rt)  Vide  4   Kdw.  3,  c.  7j  3  &  4  (/)  Wcniw.  ch,  14  ;  slat,  43  Eliz. 

Will.  4,  c.  42  ;  Powell  v.  Ilces,  7  Ad.  c  8. 

&  K.426;  Wentworth  D.Cock,  10  Ad.  (g)  IJyer,  166.    SceSerle  D.Water- 

&  El.  42  ;  Prior  ti.  Ilembrow,8  Mee.  worth,  4  Mee.  &  W.  9. 

&  W.  873.  (/»)  Uro.  Ab.  til.  Administrator,  8. 

(/»)  Wenlw.  ch.  3;   1  Salk.  299;  (i)  6  Hep.  31. 
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[[deceased,  wherein  he  is  named  executor,  but  hath  not 
yet  taken  probate  thereof (j').  He  is  chargeable  with  the 
debts  of  the  deceased,  so  far  as  assets  come  to  his 
hands  (A);  and,  as  against  creditors  in  general,  shall  be 
allowed  all  payments  made  to  any  other  creditor  in  the 
same  or  a  superior  degree  (/),  himself  only  excepted  (//i). 
And  though,  as  against  the  rightful  executor  or  adminis- 
trator, he  cannot  plead  such  payment,  yet  it  shall  be 
allowed  him  in  mitigation  of  damages  (»);  unless,  per- 
haps, upon  a  deficiency  of  assets,  whereby  the  rightful 
executor  may  be  prevented  from  satisfying  his  own 
debt(o).  But  let  us  now  see  what  are  the  power  and 
duty  of  a  rightful  executor  or  administrator. 

1.  He  must  hury  the  deceased  in  a  manner  suitable  to 
the  estate  which  he  leaves  behind  him.  Necessary  funeral 
expenses  are  allowed,  previous  to  all  other  debts  and 
charges  (/;);  but  if  the  executor  or  administi-ator  be  extra- 
vagant,]] or  misapply  the  assets,  in  this  or  in  any  other  par- 
ticular, it  amounts  in  technical  language  to  a  devastavit^ 
that  is,  to  a  ^devastation  or  waste  of  the  substance  of  the 
deceased,  and  shall  only  be  prejudicial  to  himself,  and  not 
to  the  creditors  or  legatees  of  the  deeea.<ed(y). 

2.  The  executor,  or  the  administrator  durante  minore 
atate,  or  durante  absentia^  or  cum  testamento  annexo,  must 
prove  the  will  of  the  deceased ;]]  and  in  default  of  any 
will,  the  person  entitled  to  be  administrator  must  also,  at 
this  period,  take  out  letters  of  administration ;  of  both 
which  proceedings  enough  has  been  already  said. 

[[3.  The  executor  or  administrator  is  to  make  an  invent 
tory  (r)  of  all  the  goods  and  Chattels,  whether  in  posses- 

{j)  12  Mod.  471.  Rodgers  i'.  Price.  3  Yo.  ic  Jer,  28  ; 

(fe)  Dyer,  166.  Lucy  v.  Waliond,  3  Uing.  N.  C.  841  ; 

(/)  1  Chan.  Cas.  33.  Corner  v.  Shew,  3  M.  &  \V.  350,  357; 

(m)  5  Hep.  30  ;  Moor,  527.  Green  v.  Salmon,  3  Nev.  5c  P.  388. 

(h)  12  Mod.  441,  471.  {q)  Salk.  296;  Godolph.  p.  2.  c. 

(o)  VVentw.  ch.  14.  26,  s.  2;   Camden  v.  Fletcher,  1  Horn 

(p)  As  to  fuueial   expenses,  vide  &  Hurls.  361. 

Hancock  V.  Podraore,  1  Barn.  &  Adol.  (r)    Stat.  21    Hen.  8,  c.  5;    vide 

260;  Bisset  i.  Antrobus,  4Sim.512;  Griffiths  t>.  Anthony,  5  Ad.  &  El.  623. 
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[]sion  or  action,  of  the  deceased,  which  he  is  to  deliver  in 
to  the  ordinary,  upon  oath,  if  thereunto  lawfully  required. 

4.  He  is  to  collect  all  the  goods  and  chattels  so  inven- 
toried ;]]  and  to  that  end  is  to  commence  suit  or  action  if 
necessary,  against  persons  who  withhold  them  (s) ;  and  as 
all  the  personal  property  of  the  testator  or  intestate,  whe- 
ther in  possession  or  in  action  (desperate  debts  excepted), 
are  assets  in  the  hands  of  the  executor  or  administrator, 
and  make  him  liable  to  creditors  so  far  as  such  goods 
and  chattels  extend  (0,  he  may  consequently  sell  such  of 
them  as  do  not  already  consist  of  money,  in  order  to  an- 
swer the  demands  that  may  be  made  upon  him.  And  on 
this  subject  it  may  be  worth  remark,  that  if  there  be  two 
or  more  executors,  a  sale  or  release  by  one  of  them  shall 
be  good  against  all  the  rest(w);  but  in  cases  of  adminis- 
trators it  is  otherwise  (t;). 

[[5.  The  executor  or  administrator  must  pay  the  dehts 
of  the  deceased  ;]]  and  [[in  payment  of  debts  he  must  ob- 
serve the  rules  of  priority,^  according  to  the  several  de- 
grees which  the  law  has  established  in  this  matter.  [[And 
first,  he  must  pay  all  funeral  charges,  and  the  expense  of 
proving  the  will  and  the  like.  Secondly,  debts  due  to 
the  king  on  record  or  specialty  {iv).  Thirdly,  such  debts 
as  are  by  particular  statutes  to  be  preferred  to  all  others  ;]] 
of  which  there  are  some  miscellaneous  instances  in  the 
statute  book(a;).  [[Fourthly,  debts  of  record;]]  as  judg- 
ments, statutes  merchant  and  staple,  and  recogni- 
zances (y);  and  decrees  in  equity,  which  are  considered  as 
on  the  same  footing  as  debts  of  record  (2).  Fifthly,  spe- 
cialty debts,  not  of  record,  as  those  upon  bonds,  covenants, 

(«)  As  to  the  liability  of  an  exe-  (d)  1  Atk.  4(jO. 

cuter  or  administrator  to  costs,  see  3  (w)  1  And.  1*29. 

&  4  Will.  4.  c.  42,  8.  31 ;  Farley  v.  (i)  See  17  Geo.  2,  c.  38  ;  33  Geo. 

Briant,  3  Ad.  &  El.  389.  3,  c.  64,  s.  10,  &c. 

(()  Alto  auets,  see  Britten  V.Jones,  (v)  4  Ilcp.  60;  Cro.  Car.  363.    As 

3  Bing.  N.  C.676  ;  llornidge  t>.  VVil-  to  debts  of  record,  vide  sup.  p.  187. 
son,   11  Ad.  &  El.  646;  Smedley  v.  (i)  Shafto  v.  Powell,  3  Lev.  355; 

Philpot,  3  Mee.  &  W.  673.  Morrice  v.   The  13ank  of  England,  3 

(ti)  Dyer,  23.  Swanst.  573. 
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and  the  like,  under  seal ;  or  debt  for  rent,  whether  accru- 
ing under  a  sealed  instrument  or  not  (a).  Lastly,  debts 
on  simple  contract,  viz.  on  contract  by  writ  >  aled, 

or  without  writing.     QAmong  these  simple  r  -,  ser- 

vants' wages  are  by  some  (&)  with  reason  preferred  to  any 
other;  and  so  stood  the  antient  law  according  to  Brac- 
ton(c)  and  Fleta(fi?),  who  reckon  among  the  first  debts 
to  be  paid,  servitia  servientium  et  stipendla  famulorum. 
Among  debts  of  equal  degree,  the  executor  or  adminis- 
trator is  allowed  to  pay  himself  first,  by  retaining  in  his 
hands  so  much  as  his  debt  amounts  to(tf).  But  an  exe- 
cutor of  his  own  wrong  is  not  allowed  to  retain  ;  for  that 
would  tend  to  encourage  creditors  to  strive  who  should 
first  take  possession  of  the  goods  of  the  deceased ;  and 
would  besides  be  taking  advantage  of  his  own  wrong, 
which  is  contrary  to  the  rule  of  law  (/).]]  Also  among 
several  creditors  of  equal  degree,  whether  by  specialty  or 
simple  contmct,  he  shall  be  first  paid  who  first  obtains 
judgment  for  his  debt ;  and  the  executor  or  adni"  *  r 
cannot  resist  his  action,  on  the  ground  that  noi  .1 

be  left  for  the  other  creditors.  He  may  resist  it,  however, 
on  the  ground  that  there  is  not  enough  to  pay  a  creditor 
of  higher  degree.  And  this  defence  he  is  bound  to  muke, 
if  he  has  notice  that  a  higher  debt  is  outstanding  {g) ;  for 
otherwise,  on  deficiency  of  assets,  he  must  answer  for  it 
out  of  his  own  estate.  And  of  debts  of  record  he  has  no- 
tice by  construction  of  law.  But  with  respect  to  those 
by  specialty,  an  actual  notice  is  required  in  order  to  make 
him  personally  liable  for  a  payment  out  of  due  order(A).  If 
after  exhausting  the  whole  assets  by  the  payment  of  debts 
in  due  order,  he  is  afterwards  sued  by  a  creditor  remain- 
ing unpaid,  he  is  entitled  to  protect  himself  by  an  allega- 

(a)  1  Went.  Off.  Ex.  c.  12.    As  to  Glaholm  t'.Rowntiee,6  Ad.&  E1.710. 

specialty  debts,  vide  sup.  p.  187.  (/)  5  Rep.  30. 

(6)  1  Roll.  Abr.  927.  \g)  Dy.  32  ;  2  Leon.  60;  Sawyer 

(c)  L.  2,  c.  26.  ».  Mercer,  1  T.  R.  690. 

(d)  L.  2,  c.  56,  s.  10.  (/i)  Vide  Smith  v.  Day,  2  Mee.  & 

(e)  10  Mod.  496.  As  to  retainer,  see       W.  684. 
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tion  that  he  has  fully  administered,  which  is  called  a  plea 
of  plene  administravit  {i). 

[[6.  When  the  debts  are  all  discharged,  the  legacies 
claim  the  next  regard  ;  which  are  to  be  paid  by  the  exe- 
cutor so  far  as  his  assets  will  extend ;  but  he  may  not 
give  himself  the  preference  herein,  as  in  the  case  of 
debts  ij). 

A  legacy  is  a  bequest,  or  gift  of  goods  and  chattels  by 
testament;  and  the  person  to  whom  it  was  given  is  styled 
the  legatee.  This  bequest  transfers  an  inchoate  property 
to  the  legatee  ;^  but  his  interest  is  not  perfect  without  the 
assent  of  the  executor  (or  administrator,  cum  testamento 
annexo) ;  for  [[if  I  have  a  general  or  pecuniary  legacy  of 
100/.,  or  a  specific  one  of  a  piece  of  plate,  I  cannot  in 
either  case  take  it  without  the  consent  of  the  execiitor  (A). 
For  in  him  all  the  chattels  are  vested^  in  the  first  in- 
stance ;  [[and  it  is  his  business  first  of  all  to  see  whether 
there  is  a  sufficient  fund  left  to  pay  the  debts  of  the  tes- 
tator (/) ;  the  rule  of  equity  being,  that  a  man  must  be  just 
before  he  is  permitted  to  be  generous ;  or,  as  Bracton  ex- 
presses the  sense  of  our  antient  law  {m),  "  de  bonis  defuncti 
"  primo  deducenda  sunt  ea  qua  sunt  necessitatis,  et  posiea 
"  qu^  sunt  utilitatis,  et  ultimo  qua,  sunt  voluntatis.^'  And 
in  case  of  a  deficiency  of  assets,  all  the  general  legacies 
must  abate  proportionably ;  nay  even  pf  the  legatees 
have  been  paid,  they  are  afterwards  bound  to  refund  a 
rateable  part,  in  case  debts  come  in  more  than  sufficient 
to  exhaust  the  residuum  after  the  legacies  paid  (w).  And 
this  law  is  as  old  as  Bracton  and  Fleta,  who  tells  us,  si 
plura  sint  debita  vel  plus  legatum  fuerit,  ad  qua  catalla 
defuncti  non  sufficiant^Jiat  ubique  defalcatio,  excepto  regis 
privilegio  (o).  However  \jl  specific  legacy  (of  a  piece  of 
plate,  a  horse,  or  the  like)  is  not  to  abate  at  all,  or  allow 

(i)  As  to  this  pU-a,  vide  Palmer  v.  Richards  v.  Browne,  3  Ding.  N.C.  493. 

Waller,  1  Mee.  &  W.689;  Stniih  t>.  {I)  Smith  «.  Day,  2  Wee  &  W.  684. 

Day,  ubi  sup. ;  Glaholm  t'.  Ilowntrec,  (m)  L.  2,  c.  26. 

6  Ad.  &  i;i.  710.  (n)  Newman  v.  Barton, 2 Vern. 205. 

{j)  2  Wrn.  434  ;  2  P.  Wms.  25.  (<>)  Brad.  1.  2,  c.  26  ;  Flet.  1.  2, 

(/t)  Co.    Liu.    Ill;    Alcyn,  39;  c.  57,  ».  11. 
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[[anything  by  way  of  abatement,  unless  there  be  not  suffi- 
cient without  it  (/?);]]  but,  on  the  other  hand,  it  is  liable 
to  ademption;  which  arises  where  the  thing  so  be- 
queathed is  afterwards  disposed  of  in  some  other  manner 
by  the  testator  himself  before  his  death ;  and  where  a 
specific  legacy  is  thus  adeemed,  the  legatee  has  no  longer 
any  claim  under  the  will. 

[\{  the  legatee  dies  before  the  testator,  the  legacy  is]] 
in  general  [[a  lost  or  lapsed  legacy,  and  shall  sink  into  the 
residuum.']  But  by  a  provision  in  the  new  statute  of 
wills  ((/)  (referred  to  in  the  chapter  on  Devises  (r)),  an  ex- 
ception to  this  rule  is  now  introduced  in  the  case  where 
the  bequest  is  to  a  child,  or  issue  of  the  testator,  for  an 
estate  not  determinable  at  or  before  the  death  of  the 
legatee,  and  the  legatee  leaves  issue,  who  survives  the 
testator.  If  a  contingent  legacy  be  left  to  any  one,  as 
when  he  attains,  or  if  he  attains,  the  age  of  twenty-one, 
and  he  dies  before  that  time,  it  is  a  lapsed  legacy,  even 
though  he  survives  the  testator  («).  However,  Qa  legacy 
to  one,  to  be  paid  when  he  attains  the  age  of  twenty-one 
years,  is  a  vested  legacy ;  an  interest  which  commences  in 
prasenti,  although  it  be  soivendum  in  future ;  and  if  the 
legatee  dies  before  that  age,  his  representatives  shall  re- 
ceive it  out  of  the  testator's  personal  estate  (0-^  CB"^  'f 
such  legacies  be  charged  upon  a  real  estate,  in  both  cases 
they  shall  lapse  for  the  benefit  of  the  heir,]]  unless  there 
be  something  farther  in  the  will,  sufficient  to  show  an  in- 
tention to  the  contrary  (m).  QAnd  in  case  of  a  vested 
legacy,  due  immediately,  and  charged  on  land,  interest 
shall  be  payable  thereon  from  the  testator's  death ;  but  if 

(p)  2  Vern.  111.     But  where  the  tinction  is  borrowed  fiom  the  civil  law, 

assets  are  deficient,  debts  are  to  be  and  cites  Ff.  35,  1.  I,  2;  and  that  its 

preferred   to    specific   legacies.      See  adoption  in  our  ordinary  courts  of  law 

Richards  v,  Browne,  ubi  sup.  is  owing    to   its  having  been  before 

(q)  7  Will.  4  &  1  Vict.  c.  26,  s.  33.  adopted  in  the  Ecclesiastical  CoutU; 

(r)  Vide  sup.  vol.  i.  p.  560.  and  cites  1  Eq.  Ca.  Ab.  295. 

(j)  Dyer,  59  ;  1  Eq.  Cas.  Ab.  295;  (u)   Duke  of  Chand.iS  i-.  Talbot.  2 

2  Bl.  Com.  513.  P.  Wms.  601 ;  vide  Co.  Lituby  Bull. 

(t)  Blackslone  says  that  this  dis-  237  a,  note  (1). 
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[[charged  only  on  the  personal  estate,  which  cannot  be  im- 
mediately got  in,  it  shall^  in  general  [[carry  interest  only 
from  the  end  of  the  year  after  the  death  of  the  testator  (»)[]. 

By  another  species  of  contingent  legacy,  personal  estate 
is  sometimes  bequeathed  to  A.,  and  upon  his  dying  without 
issue,  then  over  to  B.  This  was  formerly  considered  as 
importing  an  indefinite  failure  of  issue;  and  the  bequest 
over  was  consequently  held  to  be  void  as  too  remote,  and 
tending  to  perpetuity  (w) ;  but  a  contrary  rule  is  now  es- 
blished  by  the  new  statute  of  wills  (x)  (as  more  particu- 
larly explained  in  our  chapter  on  Devises  (?/)) ;  for,  by  a 
provision  of  this  act,  the  expression  is  now  to  be  construed 
as  importing  a  failure  of  issue  in  the  lifetime  or  at  the  death 
of  A,,  and  the  bequest  will  consequently  be  good. 

\jf.  When  all  the  debts  and  particular  legacies  are  dis- 
charged, the  surplus,  or  residuum,  must  be  paid  to  the  re- 
siduary legatee,  if  any  be  appointed  by  the  will ;  and  if 
there  be  none,  it  was  long  a  settled  notion  that  it  devolved 
to  the  executor's  own  use,  by  virtue  of  his  executorship(2).]] 
That  doctrine,  however,  was  afterwards  understood  as  sub- 
ject to  this  restriction,  that  wherever  there  was  sufficient 
on  the  face  of  the  will  to  show  that  the  executor  was  not 
intended  to  have  the  residue,  it  should  go  to  the  next  of 
kin,  as  in  the  case  to  be  presently  mentioned,  of  the  resi- 
duum arising  upon  an  intestacy  (a).  And  now  the  doctrine 
may  be  considered  as  altogether  done  away,  it  being  pro- 
vided by  11  Geo.  IV.  &  1  Will.  IV.  c.  40,  that  unless  it 
shall  appear  on  the  will  that  the  executor  was  intended  to 
have  the  residue,  he  shall  be  deemed  by  a  court  of  equity 
a  trustee  for  such  next  of  kin. 

8.  In  the  case  of  intestacy,  and  in  relation  to  the  resi- 
duum which  may  be  in  the  hands  of  the  administrator, 
after  payment  of  debts,  it  was  also  formerly  much  doubted 
[[whether  or  no  he  could  be  compelled  to  make  any  dis- 

(v)  Maxwell  v.  WeUenhall,  2  P.  (j)  7  Will.  4  &  I  Vict,  c  26,  s.  29. 

Wms.  26,  27.  (y)  Vide  sup.  vol.  i.  pp.  662,  565. 

(to)  Fcarne,  Conl.  Rem.  485,  9lli  (t)  Perkins,  526. 

ed.    Af  to  perpetuity,  see  vol.  i.  p.  (a)  2  Bla.  Com.  615;  11  Geo.  4  & 

509.  1  Will.  4,  c.  40. 
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Qribution  of  the  intestate's  estate  (b).  For  though  (after 
the  administration  was  taken  in  effect  from  the  ordinary, 
and  transferred  to  the  relations  of  the  deceased)  the  spiri- 
tual court  endeavoured  to  compel  a  distribution,  and  took 
bonds  of  the  administrator  for  that  purpose,  they  were  pro- 
hibited by  the  temporal  courts,  and  the  bonds  declared  void 
at  law  (c).j  QBut  now  these  controversies  are  quite  at  an 
end ;  for  by  the  statute  22  &  23  Car.  II.  c.  10,  explained 
by  29  Car.  II.  c.  3,  it  is  enacted,  that  the  surplusage  of 
intestates'  estates  (except  of  femes  covert,]]  the  adminis- 
tration and  enjoyment  of  whose  estates  belong,  by  the 
principle  of  the  common  law,  to  their  husbands (</),)  [[shall, 
after  the  expiration  of  one  full  year  from  the  death  of  the 
intestate,  be  distributed  in  the  following  manner : — One- 
third  shall  go  to  the  widow  of  the  intestate,  and  the  residue 
in  equal  proportions  to  his  children,  or,  if  dead,  to  their 
representatives,  that  is,  their  lineal  descendants;  if  there 
are  no  children  or  legal  representatives  subsisting,  then  a 
moiety  shall  go  to  the  widow,  and  a  moiety  to  the  next  of 
kindred  in  equal  degree,  and  their  representatives ;  if  no 
widow,  the  whole  shall  go  to  the  children ;  if  neither  widow 
nor  children,  the  whole  shall  be  distributed  among  the  next 
of  kin  in  equal  degree,  and  their  representatives ;  but  no 
representatives  are  admitted,  among  collaterals,  farther 
than  the  children  of  the  intestate's  brothers  and  sisters  («). 
The  next  of  kindred  here  referred  to,  are  to  be  investi- 
gated by  the  same  rules  of  consanguinity  as  those  who  are 
entitled  to  letters  of  administration;  of  whom  we  have 
sufficiently  spoken  (/).  And  therefore  by  this  statute  the 
mother,  as  well  as  the  father,  succeeded  to  all  the  personal 
eft'ects  of  their  children,  who  died  intestate  and  without 
wife  or  issue  ;  in  exclusion  of  the  other  sons  and  daughters, 
the  brothers  and  sisters  of  the  deceased.     And  so  the  law 

(b)  Godolph.  p.  2,  c.  32.  Pelt's  case,  1  P.  Wras.  27  ;  see  1  Chit, 

(e)  1  Lev.  233 ;  Cart.  125  j  2  P.  P.  L.  108,  where  a  Table  of  Distribu- 

Wms.  447.  lions  is  given. 

id)  Slat.  29  Car.  2,  c.  3,  s.  25.  (/)  Pages  240,  241. 
(e)  Raym.  496;  Lord  Raym.  571. 
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[[still  remains  with  respect  to  the  father;  but  by  statute 
1  Jac.  II.  c.  17,  if  the  father  be  dead,  and  any  of  the 
children  die  intestate  without  wife  or  issue,  in  the  lifetime 
of  the  mother,  she  and  each  of  the  remaining  children,  or 
their  representatives,  shall  divide  his  effects  in  equal  por- 
tions. 

It  is  obvious  to  observe,  how  near  a  resemblance  this 
statute  of  distribution  bears,  in  some  particulars,  to  our 
antient  English  law,  de  rationahili  parte  bonorum ;  spoken 
of  at  the  beginning  of  this  chapter  (^);  and  which  Sir 
Edward  Coke  (A)  himself,  though  he  doubted  the  generality 
of  its  restraint  on  the  power  of  devising  by  will,  held  to  be 
universally  binding  (in  point  of  conscience  at  least)  upon 
the  administrator  or  executor,  in  the  case  of  either  a  total 
or  partial  intestacy.  It  also  bears  some  resemblance  to 
the  Roman  law  of  succession  ah  intestato  {i)  j  which,  and 
because  the  act  was  also  penned  by  an  eminent  civilian  (/e), 
has  occasioned  a  notion  that  the  parliament  of  England 
copied  it  from  the  Roman  praetor  (Z).[]  [[So  likewise  there 
is  another  part  of  the  statute  of  distributions,  where  direc- 
tions are  given  that  no  child  of  the  intestate  (except  his 
heir  at  law)  on  whom  he  settled  in  his  lifetime  any  estate 
in  lands,  or  pecuniary  portion,  equal  to  the  distributive 
shares  of  the  other  children,  shall  have  any  part  of  the 
surplusage  with  their  brothers  and  sisters ;  but  if  the  estates 
so  given  them,  by  way  of  advancement,  are  not  quite  equi- 

ig)  Page  227.  deceased.     Ff.  38,   15,    1  Nov.  118, 

(/i)  2  Insi.  33;  see  1  P.  Wms.  8.  c.  1,  2,  3;  127,  c.  1. 
(i)  The  general  rule  of  such  sue-  (fc)  Sir  Walter  Walker,  Ld.  llaym. 

cessions  was  this:  — 1.  The  children  574. 

or  lineal  descendants  in  equal  per-  (/)  Blackstone  proceeds  to  intimate 
tions.  2.  On  failure  of  these,  the  a  doubt  of  this,  as  the  Inw  of  ■pars  ra- 
parents  or  lineal  ascendants,  and  with  tioi,abilis  prevailed  "  from  the  lime  of 
them  the  brelhien  or  sisters  of  the  "  Canute  downwards,  many  centuries 
whole  blood;  or,  if  the  parents  were  "  before  Justinian's  laws  were  known 
dead,  all  tiie  brothers  and  sisters,  to-  "  or  heard  of  in  the  western  part  of 
geiher  with  the  represenUtivei  of  a  Kurope."  15ut  it  might  have  been 
brother  or  sister  deceased.  3.  The  drawn,  as  he  himself  afterwards  ad- 
next  collateral  relations  in  equal  de-  mils,  from  the  Roman  liiw,  at  a  peiiod 
gre«.    4.  The  husband  or  wife  of  the  earlier  than  that  of  Justinian. 
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Qvalent  to  the  other  shares,  the  children  so  advanced  shall 
now  have  so  much  as  will  make  them  equal.  This  just 
and  equitable  provision  hath  been  also  said  to  be  derived 
from  the  cotlatio  bonorum  of  the  imperial  law  (w) ;  which 
it  certainly  resembles  in  some  points,  though  it  differs 
widely  in  others.  But  it  may  not  be  amiss  to  observe,  that 
with  regard  to  goods  and  chattels,  this  is  part  of  the 
antient  custom  of  London,  of  the  province  of  York,  and 
of  our  sister  kingdom  of  Scotland ;  and  with  regard  to 
lands  descending  in  coparcenary,  that  it  hath  alw:  '  n, 
and  still  is,  the  common  law  of  England,  under  i  -e 

of  hotchpot  (it). 

It  must  be  acknowledged,  however,  that  the  doctrine 
and  limits  of  representation  laid  down  in  the  statute  of 
distributions,  seem  to  have  been  principally  borrowed  from 
the  civil  law ;  whereby  it  will  sometimes  happen  that  per- 
sonal estates  are  divided  per  capita,  and  sometimes  per 
stirpes ;  whereas  the  common  law  knows  no  other  rule  of 
succession  but  that  per  stirpes  only  (o).  They  are  divided 
per  capita,  to  every  man  an  equal  share,  when  all  the 
claimants  claim  in  their  own  rights,  as  in  equal  degree  of 
kindred,  and  not  jure  reprasentationis,  in  the  right  of 
another  person.  As  if  the  next  of  kin  be  the  intestate's 
three  brothers.  A.,  B.  and  C. ;  here  his  effects  are  divided 
into  three  equal  portions,  and  distributed  per  capita,  one 
to  each;  but  if  one  of  these  brothers.  A.,  had  been  dead, 
leaving  three  children,  and  another,  B.,  leaving  two  ;  then 
the  distribution  must  have  been  per  stirpes ;  viz.  one-third 
to  A.'s  three  children,  another  third  to  B.'s  two  children, 
and  the  remaining  third  to  C,  the  surviving  brother;  yet 
if  C.  had  also  been  dead,  without  issue,  then  A.'s  and  B.'s 
five  children,  being  all  in  equal  degree  to  the  intestate, 
would  take  in  their  own  rights  per  capita ;  viz.  each  of 
them  one-fifth  part(^). 

The  statute  of  distributions  expressly  excepts  and  re- 
serves the  customs  of  the  city  of  London,  of  the  province 

(w)  Ff.  37,  6,  1.  (o)  Vwie  sup.  vol.  L  p.  374. 

(«)  Vide  sup.  vol.  i.  p.  321.  (p^  Free.  Chao.  54. 
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[[of  York,  and  of  all  other  places  having  peculiar  customs 
of  distributing  intestates'  effects.  So  that,  though  in  those 
places  the  restraint  of  devising  is  removed  by  the  statutes 
formerly  mentioned  (g),  their  antient  customs  remain  in 
full  force,  with  respect  to  the  estates  of  intestates.  We 
shall,  therefore,  conclude  this  chapter,  and  with  it  the  pre- 
sent book,  with  a  few  remarks  on  those  customs. 

In  the  first  place  we  may  observe,  that,  in  the  city  of 
London  (r),  and  province  of  York  (s),  as  well  as  in  the 
kingdom  of  Scotland  (t),  and  probably  also  in  Wales  (con- 
cerning which  there  is  little  to  be  gathered,  but  from  the 
statute  7  &  8  Will.  III.  c.  38),  the  effects  of  the  intestate, 
after  payment  of  his  debts,  are  in  general  divided  accord- 
ing to  the  antient  universal  doctrine  of  the  pars  rationa- 
bilis.  If  the  deceased  leaves  a  widow  and  children,  his 
substance  (deducting  for  the  widow  her  apparel  and  the 
furniture  of  her  bed-chamber,  which  in  London  is  called 
the  widow's  chamber)  is  divided  into  three  parts;  one  of 
which  belongs  to  the  widow,  another  to  the  children,  and 
the  third  to  the  administrator :  if  only  a  widow,  or  only 
children,  they  shall  respectively,  in  either  case,  take  one 
moiety,  and  the  administrator  the  other  (m);  if  neither 
widow  nor  child,  the  administrator  shall  have  the  vvhole(a;). 
And  this  portion,  or  dead  mans  part,  the  administrator 
was  wont  to  apply  to  his  own  use  (i/),  till  the  statute 
1  Jac.  II.  c.  17,  declared  that  the  same  should  be  subject 
to  the  statute  of  distributions.  So  that  if  a  man  dies 
worth  1800/.  personal  estate,  leaving  a  widow  and  two 
children,  this  estate  shall  be  divided  into  eighteen  parts, 
whereof  the  widow  shall  have  eight,  six  by  the  custom 
and  two  by  the  statute ;  and  each  of  the  children  five, 
three  by  the  custom  and  two  by  the  statute  :  if  he  leaves 
a  widow  and  one  child,  she  shall  still  have  eight  parts,  as 
before ;  and  the  child  shall  have  ten,  six  by  the  custom, 

(9)  Page  229.  341;  Salk.  426. 

(r)  Ijou\  Ilaytn.  1329.  (*)  2  Show.  175. 

(i)  2  Hum's  Keel.  Law,  746.  (»/)  2    Fiecm.   85;     MaUliews  v. 

(0  Ibifl.  782.  Newby,  1  Vern.  133. 

(«)  Norlhcyt.  Strange,  1  I'.  Wins. 
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[[and  four  by  the  statute :  if  he  leaves  a  widow  and  no 
child,  the  widow  shall  have  three-fourths  of  the  whole, 
two  by  the  custom  and  one  by  the  statute ;  and  the  re- 
maining fourth  shall  go,  by  the  statute,  to  the  next  of  kin. 
It  is  also  to  be  observed,  that,  if  the  wife  be  provided  for 
by  a  jointure  before  marriage,  in  bar  of  her  customary 
part,  it  puts  her  in  a  state  of  nonentity,  with  regard  to  the 
custom  only  (z) ;  but  she  shall  be  entitled  to  her  share  of 
the  dead  man's  part  under  the  statute  of  distributions, 
unless  barred  by  special  agreement  («).  And  if  any  of 
the  children  are  advanced  by  the  father  in  his  life-time, 
with  any  sum  of  money  (not  amounting  to  their  full  pro- 
portionable part),  they  shall  bring  that  portion  into  hotch- 
pot with  the  rest  of  the  brothers  and  sisters,  but  not  with 
the  widow,  before  they  are  entitled  to  any  benefit  under 
the  custom  (b);  but,  if  they  are  fully  advanced,  the  custom 
entitles  them  to  no  farther  dividend  (c). 

Thus  far,  in  the  main,  the  customs  of  London  and  of 
York  agree;  but,  besides  certain  other  less  material  varia- 
tions, there  are  two  principal  points  in  which  they  con- 
siderably differ.  One  is,  that  in  London  the  share  of  the 
children  (or  orphanage  part)  is  not  fully  vested  in  them 
till  the  age  of  twenty-one,  before  which,  they  cannot  dis- 
pose of  it  by  testament  (f/) :  and,  if  they  die  under  that 
age,  whether  sole  or  married,  their  share  shall  survive  to 
the  other  children ;  but  after  the  age  of  twenty-one,  it  is 
free  from  any  orphanage  custom,  and,  in  case  of  intestacy, 
shall  fall  under  the  statute  of  distributions  (e).  The  other, 
that  in  the  province  of  York,  the  heir  at  common  law, 
who  inherits  any  land  either  in  fee  or  in  tail,  is  excluded 
from  any  filial  portion  or  reasonable  part(/).  But,  not- 
withstanding these  provincial  variations,  the  customs  ap- 
pear to  be  substantially  one  and  the  same.     And,  as  a 

(t)  Hancock  v.  Hancock,  2  Vern.  (e)  2  P.  Wms.  527. 

665  ;  3  P.  Wms.  16.  (d)  Wilcocks  v.  VVilcocks,  2  Vera. 

(a)  Benson  v.  Bellasis,  1  Vern.  15 ;  558. 
2  Chan.  Rep.  252.  («)  Prec.  Chan.  537. 

(6)  2  Freem.  279  ;   1  Eq.  Cas.  Ab.  (/)  2  Burn's  Eccl.  L.  754. 

155  J  2  P.  Wms.  526. 
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[^similar  policy  formerly  prevailed  in  every  part  of  the 
island,  we  may  fairly  conclude  the  whole  to  be  of  British 
original ;  or,  if  derived  from  the  Roman  law  of  succes- 
sions, to  have  been  drawn  from  that  fountain  much  earlier 
than  the  time  of  Justinian,  from  whose  Constitutions,  in 
many  points  (particularly  in  the  advantages  given  to  the 
widow),  it  very  considerably  differs  ;  though  it  is  not  im- 
probable that  the  resemblances  which  yet  remain  may  be 
owing  to  the  Roman  usages;  introduced  in  the  time  of 
Claudius  Caesar,  who  established  a  colony  in  Britain  to 
instruct  the  natives  in  legal  knowledge  (^);  inculcated 
and  diffused  by  Papinian,  who  presided  at  York  as  prcB- 
fectus  prcetorio,  under  the  emperors  Severus  and  Cara- 
calla  (Ji) ;  and  continued  by  his  successors  till  the  final 
departure  of  the  Romans  in  the  beginning  of  the  fifth 
century  after  Christ.^ 

We  have  thus  taken  some  general  view  of  the  duty  of 
the  personal  representative,  in  respect  to  his  administra- 
tion of  the  estate  of  the  deceased.  It  only  remains  to 
add,  that  this  branch  of  the  law  is  very  variously  dis- 
tributed in  point  of  jurisdiction.  For  the  ecclesiastical 
courts,  which  (as  already  noticed)  have  an  exclusive  pro- 
vince in  the  matter  of  probates  and  administrations,  have 
also  a  concurrent  power  with  the  Court  of  Chancery,  in 
compelling  the  executor  or  administrator  to  perform  his 
duty  in  regard  to  the  claims  of  legatees  and  next  of  kin  (i), 
to  whom,  on  the  other  hand,  the  ordinary  common  law 
courts,  viz.  the  Queen's  Bench,  Conimon  Pleas,  and  Ex- 
chequer, afford  in  general  no  remedy  (Ji).  But  again,  the 
perforn)ance  by  the  personal  representative,  of  his  duty  in 
regard  to  creditors,  is  a  subject  which  falls  within  the 
coj^nizance,  either  of  the  courts  last  ir»entioned,  or  of  the 
Court  of  Chancery ;  and  is  entirely  foreign  to  the  juris- 
diction of  the  ecclesiastical  tribunals. 

(g)  Tacil.Annal.  1,12,  c. 32.  (fc)  Doer. Guy, 3  East,  123;  Jones 

(fc)  Selden,  in  Fletam,  c.  4,  s.  3.  v.  Tanner,  7   Barn.  &   Cres.  542  ;  2 

(/)  2  BIj.  Com.  513.  Wms.  Kxors.  2(1  edit.  1374,  1375. 
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CONCLUSION. 

OF  SOME  MIXED  OR  IRREGULAR  SUBJECTS  OP 
PROPERTY. 


We  have  thus  taken  a  general  survey  of  the  law  of  pro- 
perty, under  its  great  divisions  of  things  real  and  things 
personal,  which  form,  as  we  have  seen,  two  distinct  classes 
of  subjects,  strongly  contradistinguished  from  each  other, 
not  only  as  regards  the  natural  qualities  of  immobility  on 
the  one  hand,  and  mobility  on  the  other,  but  also  as 
regards  the  legal  constitution  and  incidents  to  which  each 
class  respectively  is  liable.  There  is,  however,  no  science 
which  admits  of  an  arrangement  so  perfect  as  to  be  sub- 
ject to  no  anomalies;  and  in  the  law  of  property  there 
are,  accordingly,  some  few  cases  of  irregular  character, 
with  the  consideration  of  which  we  intend  to  close  the 
Second  Book  of  these  Commentaries. 

First,  then,  there  are  some  matters  falling  within  the 
definition  of  things  real,  which  are  attended,  nevertheless, 
with  some  of  the  legal  qualities  of  things  personal ;  and 
again,  there  are  others  which,  though  things  personal  in 
point  of  definition,  are,  in  respect  of  some  of  their  legal 
qualities,  of  the  nature  of  things  real.  Of  these  in  their 
order. 

I.  The  subjects  which  present  themselves  for  notice, 
under  the  first  head,  are  as  follows : — 

1.  Emblements;  or  the  growing  crops  of  those  vegetable 
productions  of  the  soil,  which  are  annually  produced  by 
the  labour  of  the  cultivator.     All  natural  growths,  (it  is  to 

VOL.  II.  < 
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be  observed),  until  actually  severed  from  the  soil,  are  in 
legal  contemplation  parcel  of  the  realty,  not  less  than  the 
soil  itself;  but  upon  severance,  change  their  character, 
and  are  converted  into  personalty.  By  the  general  law, 
they  are  consequently  governed,  when  in  the  first  predica- 
ment, by  all  those  rules  as  to  estate  and  title  which  are 
incident  to  things  real ;  when  in  the  second,  by  all  those 
which  attach  to  things  persona}.  Thus  trees,  while  still 
implanted  in  the  ground,  are  parcel  of  the  freehold,  and 
as  such,  will  pass  on  the  death  of  the  terre-tenant  to  his 
heir  or  devisee ;  but  when  felled  or  blown  down,  are  part 
of  his  personal  estate;  and  if  still  belonging  to  him  at  his 
decease,  will  devolve  to  his  personal  representative.  To 
this  general  doctrine,  however,  there  is  an  exception  in 
the  case  of  the  fructus  industriales,  such  as  are  above  de- 
scribed under  the  name  of  emblements ;  for  these,  though 
still  in  union  with  the  soil,  follow  nevertheless  in  several 
particulars,  the  nature  of  personal,  us  distinguished  from 
real  estate. 

To  one  of  these  particulars,  we  have  already  had  occa- 
sion to  refer  in  a  former  part  of  the  work,  from  which  the 
reader  will  have  learned,  that  a  tenant  for  a  particular 
estate,  whose  interest  determines  at  a  period  which  he  was 
not  in  a  condition  to  foresee,  is  entitled  to  cut  and  carry 
away  when  ripe,  the  emblements  which  he  himself  has 
sown  or  planted  (a),  and  to  convert  them  to  his  own  use, 
as  his  own  goods  and  chattels ;  and  is  not  bound  to  leave 
them,  like  the  soil  itself  and  the  trees  growing  therecm, 
fpr  the  benefit  of  the  remainderman  or  reversioner.  This 
principle  is  established,  we  are  told,  for  the  encourage- 
ment of  husbandry  (/;);  it  being  obvious,  that  he  who  is 
not  sure  to  reap  for  his  own  benefit,  will  be  the  more 
sparing  in  his  cultivation. 

Again,  \\\^on  the  death  of  a  terre-tenant  seised  in  fee,  the 
emblements  on  his  land  will  devolve,  by  the  rule  of  law, 

(o)  Viileitup.vol.i.  t>.242;  etviJe  (/>)  Co.   Lilt.   56a;   2   Bl.   Com. 

Co.  Litl.  OO  a  i   I  Koll.  Ab.  7'i(i.  132. 
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upon  his  executor,  or,  in  case  of  his  intestacy,  on  liis  ad- 
ministrator; and  will  not,  like  the  land  itself,  descend  to 
his  heir ;  for  which  tjie  reason  seems  to  be,  that  they  were 
sown  by  him  with  the  intention  of  being  reaped,  and  of 
being  thus  ultimately  converted  into  personal  estate.  The 
law,  however,  makes  in  this  case  a  distinction  between  an 
heir  and  a  devisee ;  for  a  devise  to  a  man  of  a  particular 
piece  of  land,  will  suffice  to  carry  also  the  emblements 
growing  thereon  at  the  testator's  death,  because  in  giving 
the  principal  subject,  he  shall  be  presumed  to  mean  to 
give  it  with  the  attendant  advantages  (c). 

Farther,  the  emblements  of  the  terre-tenant  are  subject, 
like  his  moveables,  to  be  distrained  upon  for  any  arrears 
of  rent  that  he  may  owe  to  his  landlord.  Formerly,  indeed, 
this  was  otherwise ;  for  at  conunon  law  it  was  the  move- 
ables only  of  the  tenant  that  were  liable  to  a  distress,  and 
the  emblements  were  considered,  for  this  purpose,  as  parcel 
of  the  freehold  itself,  and  were  consequently  exempt  (J), 
But  now  by  statute  11  Geo.  II.  c.  19,  landlords  are  per- 
mitted to  distrain  corn,  grass,  hops,  or  other  produce  of  a 
similar  nature  (e),  growing  on  the  demised  premises. 

In  case  of  a  judgment  also  against  the  terre-tenant,  his 
emblements  are  liable  to  be  taken  upon  a  writ  of  execu- 
tion, directing  a  seizure  of  his  goods  and  chattels,  a  rule 
not  introduced,  like  the  last,  by  statute,  but  the  effect  of 
legal  construction,  founded  on  the  similarity  which  exists, 
in  other  particulars,  between  the  law  of  emblements  and 
that  of  personal  property,  and  more  particularly  on  the 
circumstance  of  their  devolving  on  the  executor,  and  not 
the  heir  (/). 

We  may  dismiss  the  subject  of  emblements  with  the 

(c)  Anon.  Cro.  Eliz.  61  ;  West  i>.  («)  Clark  v.  Gaskartb,  8  Taunt. 
Moore,  8  East,   339;   Co.   Utt.  by  431;  Clark  v.  Calvert,  ib.  742. 
Hargra»e,  55  b.  (/)  Gilb.  E»ec.  19  ;  1  Salk.  368; 

(d)  1  Rol.  Ab.  666;  ib.  pi.  4  ;  3  Peacock  i.  Purvis,  2  Bred.  &  Bing. 
Bl.  Com.  9,  10;   Co.  Litt.  by  Harg.  368. 

47  b,  n.(l). 
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remark,  that  they  comprise,  by  their  definition,  not  only 
corn  of  all  kinds,  but  other  annual  products,  such  as 
hops,  hemp,  flax,  saffron,  melons,  cucumbers,  turnips  and 
carrots  {g).  Fruits  on  the  tree,  and  the  natural  grasses  {h), 
on  the  other  hand,  are  not  emblements ;  though  grass,  as 
we  have  seen,  is,  by  force  of  a  positive  enactment,  ex- 
pressly subjected,  in  common  with  other  products,  to  a 
distress  for  rent. 

2.  Fixtures;  which  may  be  defined  as  things  of  an  ac- 
cessory character,  annexed  to  houses  or  lands;  and  in 
that  sense  will  include,  not  only  such  matters  as  grates  in 
a  house,  or  steam  engines  in  a  colliery,  which  follow  in 
some  respects  the  law  of  personal  chattels,  but  such 
things  also  as  windows  and  palings,  which  are  for  every 
purpose  parcel  of  the  realty.  The  definition,  however,  im- 
plies, that,  to  be  a  fixture  (i),  the  thing  must  not  constitute 
part  of  the  principal  subject,  as  in  the  case  of  the  walls  or 
floors  of  a  house ;  and  that,  on  the  other  hand,  it  must  be 
in  some  actual  union  or  connection  with  the  principal  sub- 
ject ;  and  not  merely  brought  into  contact  with  it,  as  in 
the  case  of  a  picture  suspended  on  hooks  against  a  wall, 
or  a  wooden  barn  resting  by  its  weight  alone,  upon  a 
brick  foundation  (/c). 

By  an  antient  rule  of  the  common  law  (the  result,  per- 
haps, of  that  paramount  regard  which  in  former  times  was 
paid  to  land  as  compared  with  personal  property),  every 
fixture,  or  thing  annexed  to  the  realty,  becomes  imme- 

{g)  Co.  LitU  55b;  Toilet,  Ex.  193.  able  treatise,  to  the  more  general  one 

(h)  2  HI.  (.'om.  I"23  ;  Toller,  Exec.  adopted  in  the   text;   (see  Amos  on 

193,  Fixtures.)     Bui  it  seems  more  conve- 

(i)   Hie  term  Jiiliires  (which  is  po-  nient  to  understand  it  in  a  sense  suit- 

pular  in  its  origin,  though  it  seems  able  to  the  populardistinctions  between 

now  to  be  fully  incorporated  into  the  landlord's  and   tenant's  fixtures,  and 

language  of  the  la  w ),  is  not  used  with  fixtures  removeable  and  irremoveable ; 

much  uniformity  of  meaning.     It  is  see  2  Smith's  I.«ading  Cases,  1)4. 

often  taken  to  express  such  annexa-  (k)  Elwes  v.   Maw,  3  East,  56.: 

tions  only  as  arc  legalli/  removeable,  Wansborough  v.  Malon,  4  Ad.  &  El. 

and  this  uhj  uf  it  is  prcfericd,  in  an  884. 
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diately  on  the  annexation,  part  of  the  realty  itself  (/) ;  the 
maxim  being,  that  quicquid  plantatur  solo,  solo  cedit.  This 
of  course  implies  that  in  a  general  point  of  view  the  fix- 
ture is  thereafter  governed  by  the  same  law  which  applies 
to  the  land,  or  subject  real,  with  which  it  is  incorporated, 
and  ceases  to  follow  the  law  of  personalty  (w).  Yet  are 
there  numerous  cases  in  which  the  contrary  is  true,  and  in 
which  the  fixture  retains,  after  its  annexation,  the  quality, 
in  some  respects,  of  a  personal  chattel ;  being  in  truth  ex- 
ceptions (/i)  gradually  established  by  the  course  of  judicial 
decision,  as  incident  to  the  ordinary  rule  which  merges 
the  fixture  in  the  freehold,  because  reason  and  conveni- 
ence seemed  evidently  to  require  that  rule  to  be  so  quali- 
fied.    These  cases  are  as  follows  : — 

First,  as  between  the  heir  and  the  personal  representa- 
tive of  the  terre-tenant,  though  the  fixtures  will  in  general 
pass  with  the  rest  of  the  freehold,  to  the  heir,  yet  such  of 
them  as  are  put  up  merely  for  ornament  or  domestic  use, 
are  understood  to  devolve  to  the  personal  representative, 
provided  at  least  they  be  easily  capable  of  removal,  and 
not  essential  to  the  enjoyment  of  the  inheritance  (o).  And 
the  same  rule,  subject  to  the  same  qualification,  seems  to 
apply  to  such  as  are  placed  or  erected  for  purposes 
connected  with  trade  {p). 

Next,  as  between  the  tenant  of  a  particular  estate  and 
the  person  in  remainder,  though  in  general  the  former  is 
bound  to  commit  no  waste,  and  to  keep  the  inheritance 
entire  and  unimpaired  ;  yet  it  would  seem  that  such  fix- 
tures as  are  mentioned  under  the  last  head,  if  put  up  by 

{I)  Lee  v.  Risdoo,  7  Taunt.  191.  Fixtures.  137 ;  Williams,  Exec.  518, 

(m)  Vide  Horn  v.  Baker,  9  East,  2d  ed.;  4  Burn's  Ecc.  Law,  301,  7th 

215  ;  Minshall  v.  Lloyd.  2  M.  &  W.  edit. 

430  ;  Mackintosh  v.  Trotter,  3  Mee.  &  (/>)  Amos  on  Fix.138— 150 ;  Toller, 

W.  184  ;  Sheen  v.  Rickie,  5  Mee.  &  Ex.  198;  Williams,  Ex.  516,  2d  ed. 

W.  175,  It  is  to  be  observed,  however,  that  the 

(u)  Buckland  v.  Bullerfield,2  Brod.  whole  law  of  fixtures,  as  between  heir 

&  Bing.  54.  and  executor,  is  rather  unsettled. 

(o)  2  Bl.  Com.  428 ;   Amos    on 


262  BOOK  JI. — RIGHTS  OV  PROPERTY. 

himself,  may  also  be  lawfully  removed  by  him  (or  by  his 
personal  representative,  as  the  case  may  be),  and  that 
either  during  the  continuance  of  the  estate,  or  on  its 
determination  (q). 

Again,  as  between  landlord  and  tenant,  it  is  held  that 
the  latter,  though  guilty  in  general  of  waste  if  he  despoils 
the  freehold,  may  nevertheless  take  away  during  the  con- 
tinuance of  his  term,  or  at  the  end  of  it,  but  not  after  he 
has  quitted  the  premises  (r),  such  fixtures  as  he  has  him- 
self put  up  on  the  demised  premises,  either  for  the  put- 
poses  of  trade,  or  for  the  ornament  or  furniture  of  his 
house  (s).  But  the  right  does  not  extend  to  those  an- 
nexed to  the  realty,  for  purposes  merely  agricultural,  nor 
even  to  erections  for  ornament  or  pleasure  if  they  are  of 
such  a  nature  that  their  removal  would  be  of  material  de- 
triment to  the  freehold;  for  all  these  fall  under  the  general 
rule,  and  not  under  the  exception,  and  must  consequently 
be  yielded  up  to  the  landlord  at  the  end  of  the  term,  as 
parcel  of  the  inheritance  {t). 

In  all  cases,  however,  it  is  material  to  remark,  that  the 
legal  right  of  the  tenant  to  remove  fixtures,  is  capable  of 
being  controlled  by  the  previous  disposition  or  stipulation 
of  parties  to  the  contrary ;  a  circumstance  that  as  between 
landlord  and  tenant  more  particularly,  is  of  frequent  oc- 
currence, it  being  very  usual  for  tenants  to  covenant  that 
they  will  remove  none  of  the  fixtures  that  shall  be  annexed 
during  the  term  to  the  demised  premises,  but  will  deliver 
them  up,  at  its  expiration,  to  the  landlord's  use.  It  is  also 
worth  notice,  that  the  question  of  property  in  fixtures  has 
been  held  liable  to  modification  by  the  effect  of  a  special 
usage,  if  any  such  can  be  shown  to  have  long  prevailed  in 
the  particular  neighbourhood  (m). 

(q)  Williami,  Ex.  520,  526,  2d  ed.  (()  Buckland  v.  Bulterfield,  2  IJrod. 

(r)  Pcnton  v.  Uubart,  2  Kast,  88  ;  &  Bing.  54. 
Lydcu.  Russell,  J  Barn.  &  Adol.394.  (u)  Williams,  Ex.  516,  2d  edit.  ; 

(t)  Grymes  v.  Bowvrcn,  6  Biog.  Davis  v.  Jones,  2  Baru.  &c  Aid.  165. 
437. 
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Besides  these  exceptions  from  the  general  rule  of  law 
that  identifies  fixtures  with  the  freehold,  they  are  liable, 
moreover,  when  in  possession  of  a  tenant  for  years,  who 
is  entitled  to  remove  them,  to  be  seized  under  a  writ  of 
execution  against  his  goods  and  chattels  (x) ;  but  when  in 
possession  of  the  tenant  of  the  freehold,  they  are  exempt 
from  the  operation  of  any  such  process  (y)  ;  and  fixtures 
are  in  no  case  subject  to  a  distress  for  rent  (z). 

3.  Shares  in  public  undertakings  connected  ttith  land  — 
The  property  in  public  undertakings  of  this  description 
(such  as  mines,  canals  and  railroads  to  which  the  public 
ai'e  subscribers)  is  in  the  nature  of  realty,  so  far  as  re- 
gards the  land  itself,  or  the  right  of  using  it ;  and  is  for 
some  purposes,  of  the  same  nature,  as  regards  the  fixtures 
connected  with  the  concern  (a).  But  where  the  property 
is  vested  by  charter  or  act  of  parliament,  in  a  body  corpo- 
rate, the  shares  of  the  individual  corporators  in  the  con- 
cern itself,  are  personal  and  not  real  estate ;  for  such 
shares  are  merely  the  rights  which  each  individual  pos- 
sesses as  a  partner,  to  a  share  in  the  surplus  profit  derived 
from  the  employment  of  the  capital,  which  is  always  a 
mixed  fund,  consisting  in  part  at  least  of  persona!  chattels, 
as  well  as  land  and  fixtures  ^b). 

II.  As  to  our  second  head,  of  things  personal  which 
partake  of  the  qualities  of  real  estate.  They  consist  of 
the  following  subjects  : — 

1.  Certain  kinds  of  chattels  ranked  as  parcel  of  the 
freehold  by  the  general  law  of  the  realm  as  [[necessary  to 

(x)  Poole's  case,  Salk.  368.  609;  R.  i.  Lord  Granville,  9  Baro. 

(y)  Gilb.  Execution,    19  ;    Winn  &  Cres.  188  ;  Minsball  i.   Lloyd.  2 

f.  Ingilby,  5  Barn,  &  Aid.  625.  Mee.  &  W.  450. 

(j)  Co.Litt.47  b;  Gorton  «.  Falk-  (fc)  Phillips  i.  Phillips,  1   Myl.  & 

ner,  4  T.  R.  565.  K.  649  ;  Bligh  v.  Brent,  2  Y.  &  Col. 

(a)  Comyn  t'.    Kynets,  Cro.  Jac.  268;  Bradley  r.  Holdsworth,  3  Mee. 

150;  Stoughton  v.  Leigh,  1  Taunt.  i  W.  422  ;  Humble  v.  Mitchell,  11 

402  ;  R.  V,  Palmer,  1  Barn.  &  Cres.  Ad.  &  El.  205. 
549;  R.  V.  Mayor  of  Bath,  14  East, 
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Qhe  well  being  of  the  inheritance  (c).^  Of  these  we  have 
already  noticed  one  species,  when  treating,  in  a  former 
chapter,  of  animals  fercB  natura,  which  when  confined 
upon  a  man's  estate  but  not  domesticated,  fall  upon  the 
death  of  the  terre-tenant,  under  the  same  law  of  succes- 
sion with  the  land  itself,  so  as  to  pass,  if  he  were  seised 
of  an  estate  of  inheritance,  to  his  heir  or  devisee  ;  if  pos- 
sessed for  a  term  of  years,  to  his  executor  or  adminis- 
trator (c?).  But  the  same  kind  of  animals,  when  tamed, 
become  goods  and  chattels,  and  belong  in  every  instance, 
on  the  death  of  the  owner,  to  his  personal  representa- 
tive (e).  [^Charters  likewise  and  deeds,  court  rolls  and 
other  evidences  of  the  land,  together  with  the  chests  in 
which  they  are  contained,  shall  pass,  together  with  the 
land,  to  the  heir,  and  shall  not  go  to  the  executor  (/)  ;^ 
though  where  such  deeds  are  deposited  by  the  owner  as 
a  security  for  money  lent,  they  are  chattels  in  the  hands 
of  the  lender,  and  his  special  property  in  them  will  pass 
on  his  decease  to  his  personal  representative  {g).  And  in 
addition  to  those  which  have  been  enumerated,  [pother 
personal  chattels  there  are,  which  also  descend  to  the  heir, 
as  antient  family  pictures  (A),  or  a  monument  or  tomb- 
stone (i)  in  a  church,  or  the  coat  armour  of  his  ancestor 
there  hung  up,  with  the  penons  and  other  ensigns  of 
honour  suited  to  his  degree.]]  We  say  chattels  personal^ 
because,  though  monuments  and  the  like  are  fixed  to  the 
realty,  they  are  fixtures  of  a  peculiar  kind,  and,  contrary 
to  the  common  rule,  combine  for  no  other  purpose  what- 
ever with  the   subject  real   to  which  they  are  attached, 

(c)  2  Bl.  Com.  427.  pass  in  the  nature  of  lieir-loonis  ;  but 

(d)  Co.   Litl.  8  a ;  Off.  Ex.  63  ;       heir-looras,  as  we  shall  presently  see, 
Toller's  Kxec.  192,  2nd  edit. ;  Liford's       depend  on  local  custoii). 

case,  11  Hep. 50.  (^)  Shop.  Touch.  469. 

(e)  Off.  Kx.  57.  (/OCorven's  case,   12  Rep.   105; 
(/  )  2  Bl.  Com.  428,  cites  Bro.  Ab.       Frances  v.  Ley,  Cro.  Jac.  366. 

til.  Chattels,  18  j    et  vide  Co.  Lilt.  (i)  Spooner  v.  Brewster,  3  15ing. 

6  a ;  Com.  Dig.  Biens,  B.,  Charters       136. 
A. ;  Blackstonc  adds  hero,  that  they 
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which  is  in  this  case  the  freehold  of  the  rector  or  vicar, 
to  whom  the  insignia  in  question  can  in  no  sense  accrue. 
And  accordingly  it  is  laid  down,  that  Qin  this  case,  albeit 
the  freehold  of  the  church  is  in  the  parson,  and  these  are 
annexed  to  that  freehold,  yet  cannot  the  parson  or  any 
other  take  them  away,  or  deface  them,  but  is  liable  to  an 
action  from  the  heir  (A).]] 

2.  Heir-looms,  which  are  such  personal  chattels  as  go 
by  the  special  custom  of  a  particular  place,  to  the  heir 
along  with  the  inheritance  (/).  QThe  termination  loom  is  of 
Saxon  original,  in  which  language  it  signifies  a  limb  or 
member  (w),  so  that  an  heir-loom  is  nothing  else  but  a 
limb  or  member  of  the  inheritance.]]  Under  this  denomi> 
nation,  carriages,  utensils,  and  other  household  imple- 
ments may  be  included  ;  but  the  custom  of  the  particular 
place  by  which  they  are  liable  to  be  so  ranked,  requires 
to  be  strictly  proved  («) :  the  general  rule  being,  that  no 
chattel  interest  whatsoever  shall  go  to  the  heir,  notwith- 
standing it  be  expressly  limited  to  a  man  and  his  heirs, 
but  shall  vest  in  the  executor  (o).  These  heir-looms, 
Qhough  mere  chattels,  yet  cannot  be  devised  away  from 
the  heir  by  will ;  but  such  devise  is  void,  even  by  a  tenant 
in  fee  simple.  For  though  the  owner  might  during  his 
life  have  sold  or  disposed  of  them,  as  he  might  of  the 
timber  of  the  estate,  since,  as  the  inheritance  was  his 
own,  he  might  mangle  or  dismember  it  as  he  pleased,  yet 
they  being  at  his  death  instantly  vested  in  the  heir]]  by 
the  custom,  Qthe  devise  (which  is  subsequent,  and  not  to 


{k)  2  Bi.  Com.  429,  cites  12  Rep.  185.  The  aotieut  jeweb  of  the  crown 

105  ;  Co.  Litt.  18  b.  are  also  said  to  be  beir-iooms  ;  2  BI. 

(/)  2  BI.  Com.  427;  Co.  Lilt.  18  b;  Cora.  428  ;  Co.  Lit.  18  ;  but  is  this 

Termes  de  la  Ley.     It  is  said  in  14  does  not  depend  on  local  custom  tbey 

Vin.  291,  that  they  are  such  things  as  would    seem    more  properly  to   rank 

have  continually  gone  by  special  cus-  under  the  first  subdiTision  of  the  pre- 

tom  with  the  capital  messuage.  sent  head. 

(m)  Spelm.  Gloss.  277.  (o)  Co.  Lilt.  388. 

(»)  2  Bl.  Com.  428  ;  Co.  Litt.  18, 
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[[take  effect  till  after  his  death)  shall  be  postponed  to  the 
custom  whereby  they  have  already  descended  (p).^ 

The  terra  of  heir-looms  is  often  applied,  in  practice,  to 
the  case  where  certain  chattels,  for  example,  pictures, 
plate  OT  furniture,  are  directed  by  will  or  settlement  to 
follow  the  limitations  thereby  made,  of  some  family  man- 
sion or  estate.  But  the  word  is  not  here  employed  in  its 
strict  and  proper  sense,  nor  is  the  disposition  itself  beyond 
a  certain  point  effectual ;  for  the  articles  will  in  such  case 
belong  absolutely  to  the  first  person  who,  under  the  limi- 
tations, would  take  a  vested  estate  of  inheritance  in  them, 
supposing  them  to  be  real  estate  •  and  if  he  dies  intestate, 
will  pass  to  his  personal  representative,  and  not  to  his 
heir  (q). 

(p)  Co.  Litt.  185  b.     The  law,  as  Vin.  Lect.  vol.  ii.  p.  380. 

here  laid   down  on  the  authority  of  (</)  Gower  v.  Grosvenor,   Barnard. 

Lord  Coke  and  Blackstone,    is  sup-  Ch.  Rep.  54;  Co.  Litt.  by  Harg.  18  b, 

ported  by   many    other    authorities,  n.  (7). 
though  it  has  been  questioned  inWood. 
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BOOK  III. 
OF  RIGHTS  IN  PRIVATE   RELATIONS. 


CHAPTER  I. 

or    MASTER    AND    SERVANT. 


Having  thus  commented  on  the  rights  of  persons  indivr- 
dually  considered,  the  method  marked  out  now  leads  us 
to  consider  the  rights  of  persons  in  their  private  relations. 
[[The  three  great  relations  in  private  life  are : — First, 
That  of  mastei'  and  servant ;  which  is  founded  inf  conve- 
nience, whereby  a  man  is  directed  to  call  in  the  assistance 
of  others,  where  his  own  skill  and  labour  will  not  be  suffi- 
cient to  answer  the  cares  incumbent  upon  him.  Secondly, 
That  of  husband  and  wife  ;  which  is  founded  in  nature,  but 
modified  by  civil  society;  the  one  directing  man  to  con- 
tinue and  multiply  his  species,  the  other  prescribing  the 
manner  in  which  that  natural  impulse  must  be  confined 
and  regulated.  Thirdly,  That  of  parent  and  child,  which 
is  consequential  to  that  marriage,  being  its  principal 
end  and  design.^  But  since  the  children  require,  during 
their  infancy,  to  be  protected  and  educated,  and  that  not 
only  in  the  lifetime  of  their  parents,  but  after  their  death> 
in  case  of  their  being'  snatched  away  before  their  duty  is 
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performed,  therefore  the  law  has  provided  a  fourth  rela- 
tion, which  is  that  of  guardian  and  ward.  Of  all  these  in 
their  order. 

[[In  discussing  the  relation  of  master  and  servant^  we 
shall  first  consider  the  several  sorts  of  servants,  and  how 
this  relation  is  created  and  destroyed  ;  secondly,  the  eflect 
of  this  relation  with  regard  to  the  parties  themselves ;  and 
lastly,  its  effect  with  regard  to  other  persons. 

I.  As  to  the  several  sorts  of  servants  : — ^  It  is  known 
to  every  reader,  that  slavery,  or  in  other  words,  that  civil 
relation  in  which  one  man  possesses  absolute  power  over 
the  life,  fortune  and  liberty  of  another,  does  not  and 
cannot  subsist  in  England.  [[And  indeed  it  is  repug- 
nant to  reason,  and  the  principles  of  natural  law,  that 
such  a  state  should  subsist  anywhere.  The  three  origins 
of  the  right  of  slavery  assigned  by  Justinian  {a),  are 
all  of  them  built  upon  false  foundations  (6).  As  first, 
slavery  is  held  to  arise  "jure  gentium,"  from  a  state 
of  captivity  in  war,  whence  slaves  are  called  mancipia 
quasi  manu  capti.  The  conqueror,  say  the  civilians, 
had  a  right  to  the  life  of  his  captive ;  and  having 
spared  that,  has  a  right  to  deal  with  him  as  he  pleases. 
But  it  is  an  untrue  position,  when  taken  generally,  that 
by  the  law  of  nature  or  nations,  a  man  may  kill  his 
enemy ;  he  has  only  a  right  to  kill  him  in  particular 
cases ;  in  cases  of  absolute  necessity,  for  self-defence ; 
and  it  is  plain  this  absolute  necessity  did  not  subsist, 
since  the  victor  did  not  actually  kill  him,  but  made  him 
prisoner.  War  is  itself  justifiable  only  on  principles  of 
self-preservation  ;  and  therefore  it  gives  no  other  right 
over  prisoners  but  merely  to  disable  them  from  doing 
harm  to  us,  by  confining  their  persons  ;  much  less  can  it 
give  a  right  to  kill,  torture,  abuse,  plunder,  or  to  even  en- 

(a)Semuu(  fiunt,aut  tuttcuntur  ;       natcuiitnr  ex  anciUis  /loitris.     Inst.  1, 
fiunt  jure  gentium,  aut  jure  eiviU  :       3,  4. 

(h)  Montesq.  Sp.  L.  xv.  2. 
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Qslave,  an  enemy,  when  the  war  is  over.  Since,  therefore, 
the  right  of  making  slaves  by  captivity,  depends  on  a  sup- 
posed right  of  slaughter,  that  foundation  failing,  the  con- 
sequence drawn  from  it  must  fail  likewise.  But,  secondly, 
it  is  said  that  slavery  may  begin  **jure  civili,"  when  one 
man  sells  himself  to  another.  This,  if  only  meant  of  con- 
tracts to  serve  or  work  for  another,  is  very  just;  but 
when  applied  to  strict  slavery,  in  the  sense  of  which  we 
speak,  is  also  impossible.  Every  sale  implies  a  price,  a 
quid  pro  quo,  an  equivalent  given  to  the  seller,  in  lieu  of 
what  he  transfers  to  the  buyer  ;  but  what  equivalent  can 
be  given  for  life  and  liberty,  both  of  which,  in  absolute 
slavery,  are  held  to  be  in  the  master's  disposal  .'  His  pro- 
perty also,  the  very  price  he  seems  to  receive,  devolves 
ipso  facto  to  his  master,  the  instant  he  becomes  his  slave. 
In  this  case,  therefore,  the  buyer  gives  nothing,  and  the 
seller  receives  nothing  ;  of  what  validity,  then,  can  a  sale 
be,  which  destroys  the  very  principles  u|K)n  which  all 
sales  are  founded  .'  Lastly,  we  are  told,  that  besides  these 
two  ways  by  which  slaves  **/!««<,"  or  are  acquired, 
they  may  also  be  hereditary  :  "  servi  nascuntur  ;'*  the  chil- 
dren of  acquired  slaves  are  Jure  natura,  by  a  negative 
kind  of  birthright,  slaves  also.  But  this,  being  built  on 
the  two  former  rights,  must  fall  together  with  them.  If 
neither  captivity,  nor  the  sale  of  one's  self,  can  by  the  law 
of  nature  and  reason  reduce  the  parent  to  slavery,  much 
less  can  they  reduce  the  offspring. 

Upon  these  principles  the  law  of  England  abhors,  and 
will  not  endure  the  existence  of  slavery  within  this  na- 
tion ;  so  that  when  an  attempt  was  made  to  introduce  it, 
by  statute  1  Edw.  VI.  c.  3,  which  ordained,  that  all  idle 
vagabonds  should  be  made  slaves,  and  fed  upon  bread 
and  water,  or  small  drink,  and  refuse  meat ;  should  wear 
a  ring  of  iron  round  their  necks,  arms,  or  legs;  and 
should  be  compelled  by  beating,  chaining,  or  other- 
wise, to  perform  the  work  assigned  them,  were  it  never 
so  vile;   the  spirit  of  the   nation  could   not  brook   this 
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[[condition,  even  in  the  most  abandoned  rogues;  and 
therefore  this  statute  was  repealed  in  two  years  after- 
wards (c).'2  And  in  modern  times  it  has  been  laid  down  (d), 
that  [[a  negro  or  other  slave,  the  instant  he  lands  in 
England,  becomes  a  freeman ;  that  is,  the  law  will  pro- 
tect him  in  the  enjoyment  of  his  person,  and  his  pro- 
perty.]] To  which  we  may  add,  that  though  in  the  colo- 
nies (which  are  governed  in  some  degree  by  their  own 
legal  institutions,  and  not  exclusively  by  the  laws  of 
England),  a  most  galling  bondage  was  long  allowed  to 
prevail,  it  is  now  for  ever  abolished  by  an  act  of  the 
British  parliament  (e).  But  while  the  EngHsli  law  thus 
absolutely  rejects  the  iniquitous  relation  of  slavery,  it 
sanctions  and  upholds  the  mere  obligation  of  service,  the 
engagement,  that  is,  of  any  man  who  is  sui  juris,  and  free 
to  contract,  to  enter  for  pay  or  other  valuable  considera- 
tion, into  the  service  of  another,  and  devote  to  him  his 
personal  labour.  For  no  power  is  here  given  over  life  or 
fortune,  nor  is  liberty  so  far  compromised  as  to  make  life 
degrading  or  intolerable.  The  transaction  is  only  a  fair 
exchange  of  one  advantage  for  another,  and  though  it 
places  man  in  a  kind  of  subjection  to  his  fellow  creature, 
this  is  but  the  result  of  that  natural  inequality  of  gifts 
and  capacities  which  it  has  pleased  Providence  to  establish 
as  part  of  the  necessary  constitution  of  the  universe. 

[[I.  The  first  sort  of  servants,  therefore,  acknowledged 
by  the  laws  of  England  are  menial  servants ;  so  called 
from  being  intra  mcenia,  or  domestics  (/).  The  contract  be- 
tween them  and  their  masters  arises  upon  the  hiring.]]  In 
this  country  it  is  usual  to  engage  domestic  servants  at  a 
fixed  amount  of  wages  per  annum.  But  there  is  generally 
no  express  stipulation  as  to  the  time  that  the  service  is  to 
last ;  and  when  the  terms  are  not  otherwise  defined, 
the  contract  is  thus  understood,  that  either  party  may  de- 

(c)  Slat.  3  &  4  Kdw.  6,  c.  16.  (e)  Vide  sup.  vol.  i.  p.  102. 

(d)  Salk.  666;   Somerselt's    case,  (/;  Vide  NowUn  «.  AbleU,2  C. 
1 1  St.  Tr.  340 ;  Lofft,  1.                          M.  &  R.  64. 
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terflfifne  the  service  at  pleasure,  upon  a  oiopllj'^  waruiug, 
or  i^pou  payuient  of  a  moijtli's  wages  (^).  A  c^erk  or 
p^fi^oa  wiiQ  serves  ^  an  office  of  business,  tl^ougb  afn^ 
ployed  in  some  sense  intra  mania,  is  ncvertlieksg  no 
^ne;>jal  witliin  the  sense  of  our  present  remark^.  If  hired 
wjl^hout  mention  of  time,  he  is  eugag^  by  tb^  year  (jit 
least  if  the  wages  be  payable  by  tlie  year  or  quarter),  »ud 
c^nnpt  be  turned  off  ut  a  month's  notice,  like  a  common 
domestic  (//). 

?,  A  second  species  of  sei^ants  are  lubourfirs,  tbat  ift, 
^V^n^  in  husbandry  or  manufv*-"  ,  not  hving  intra 
vwnia.  These  are  sometimes  c.  .  ,  by  the  day  or 
week,  but  are  understood  to  be  hired  for  %  yd^r,  ivhtfe  DO 
p^irticul^r  time  is  limited,  and  the  wages  are  so  much  per 
uuimm.  And  with  respect  to  these,  regulation  is  niade  by 
various  acts  of  parliament,  which  vest  in  the  justice«of  the 
peace  the  power  of  compelling  persons  not  t)j|yiug  iU)y 
visible  livelihood  to  go  uut  to  service  hi  husbandry,  pr  m 
certain  specihc  trader,  for  the  promotion  of  hone^^  14. 
dustry  ;  and  also  empower  the  justices  to  deti^rmine  differ?r 
ences  arising  between  such  labourers  and  tlucir  masters  (>). 

3.  [[Another  species  of  serv^ts  are  called  apprentkei 
(from  appreudre,  to  learn),  and  are  usually  bound  for  ft 
term  of  years,  by  deed  indented,  or  indentures,  to  serve 
their  masters,  and  be  maintained  and  instructed  by  them* 
This  is  usually  done  to  persons  of  trade,  in  order  to  learn 
their  art  and  mystery ;]]  and  by  a  provision  of  the  0  EU». 
c.  4,  which  remained  in  force  until  a  recent  period,  it  w«Jl 
in  general  required  that  every  person  ej^ercising  ft  trftde  in 
England  should  have  previously  served  as  apprentice  to  it 

(g)  Robinson  v.  Hindraao,  3  Esp.  (i)  5  Eliz.  c.  4;  6  Geo.  3,  c.  25  ; 

235  ;  Archara  v.  Horner,  3  Car.  &  P.  4  Geo.  4,  c.  34 ;  20  Geo.  2,  c.  19  ;  5 

349  ;  Beeston  v.  CoUyer,  4  biog.  309;  Geo.  4,  c.  95,  96 ;  58  Geo.  3,  c.  51  ; 

F^wcettp.  Cash,5  Barn.6c  Atlol.904;  1  Geo.  4,  c.  93  ;  R.  r.  Hulcott,  6  T. 

Nowlspd  I'.  Ablelt,  2  C,  M.  &c  R.  54.  R.  583  ;  Lowther  v.  I^rd  Radnor,  8 

(fc)  Beeston  v.  Collyer,  ubi  sup.;  East,  113;  Lancaster  v.  Greaves,  9 

Smith  V.  Hayward,  7  Ad.  &  Ell.  544  ;  Barn.  &  Cres.  628 ;  Wiles  v.  Coop«r, 

Williams  v.  Byrne,  2  Nev.  6c  Per.  139.  3  Adol.  &  El.  524. 
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for  seven  years  (k)-,  but  by  54  Geo.  III.  c.  96,  that  provi- 
sion was  abolished,  with  a  saving  of  the  customs  and  bye- 
laws  of  London  and  other  corporations ;  and  by  the  Muni- 
cipal Act,  5  &  6  Will.  IV.  c.  76,  s.  14,  all  such  restrictions 
established  by  custom  or  bye-law  in  any  of  the  boroughs 
to  which  that  statute  extends,  are  also  done  away.  Ap- 
prentices in  general  are  bound  out  by  their  friends,  though 
with  their  own  consent,  testified  by  their  executing  the  in- 
dentures ;  without  ^hich  the  transaction  is  not  binding  (Z). 
But  there  is  a  class  who  are  bound  out  by  the  overseers  of 
parishes,  and  are  called  parish  apprentices,  whose  binding 
takes  place  under  different  circumstances.  For  the  Qchil- 
den  of  poor  persons  may  be  apprenticed  out  by  the  over- 
seers, with  consent  of  two  justices,  till  twenty-one  years 
of  age,  to  such  persons  as  are  thought  fitting ;  who  are 
also  compellable  to  take  them  ;  and  it  is  held  that  gentle- 
men of  fortune,  and  clergymen,  are  equally  liable  with 
others  to  such  compulsion  (m)  ;^  for  which  purpose  our 
statutes  have  made  the  indentures  obligatory,  even  though 
such  parish  apprentice  do  not  execute  the  indenture  (n). 
A  variety  of  statutes  regulate  the  manner  in  which  parish 
apprentices  are  to  be  bound,  assigned,  registered,  and  main- 
tained (o)  (a  subject  which  is  besides  now  placed  under 
the  paramount  custody  of  the  Poor  Law  Commissioners, 
who  have  power  to  introduce  new  rules,  from  time  to  time, 
as  they  may  think  fit  (/>));  and  provisions  are  made  by 
which  the  justices  of  the  peace  are  empowered  to  settle 
disputes  between  such  apprentices  and  their  masters,  and 
to  discharge  the  former  from  their  indentures  upon  reason- 
able cause  shown.  Similar  powers  belong  also  to  the  jus- 
tices, in  the  case  of  all  other  apprentices  (g). 

(k)  11  Rep.  84  ;  1  Bl.  Com.  427.  3,  c.  47  ;  56  Geo.3,c.  139. 

(0  R.v.  Arnesby,  3  Barn.  &  Aid,  (;))  4&  5  Will.  4,c.76,S8. 15,  61. 

584.  ((/)  Vide  5  KHz.  c.  4,8.35;  54 Geo. 

(m)  Salk.  67,  491.  3,  c.  96  ;  20  Geo.  2,  c.  19;  6  Geo. 3, 

(»j)  Stat.  5i:iiz.c.4;  43i:iiz.c.2;  c.  25  ;  32  Geo.  3,  c.  57  ;  33  Geo.  3,  c. 

Cro.  Car.  179;U.i;.  Arneibv.ubisup.  55;  56  Geo.  3,  c.  139;  4  Geo.  4,  c. 

(o)  See  particularly  43  Eliz.  c.  2,  29,  8.  34 ;  5  &  6  Vict.  c.  7  ;   11.  v.  Col- 

•.5;  8  &  9  Will.  3,  c.  30  ;  18  Geo.  lingbourno,  Ld.  Roym.  1410. 
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4.  It  is  moreover  to  be  observed,  that  besides  servantg 
ill  the  ordinary  sense  of  the  term,  factors,  brokers,  and 
other  persons  emj)loyed  for  special  or  temporary  purposes, 
are  technically  described  as  sei'vants,  so  far  as  the  parti- 
cular employment  is  concerned ;  though  many  of  these 
more  commonly  pass  by  the  general  denomination  of 
agents.  The  discussion  of  the  law  relative  to  servants  of 
this  description  does  not,  however,  belong  to  the  present 
occasion,  it  has  already  found  its  place  in  that  part  of 
the  work  which  treats  of  the  law  of  principal  and  agent. 
But  many  of  the  principles  which  aj)ply  to  ordinary  ser- 
vants, apply  also  to  those  particular  and  ftiuMtirarv  ayenta, 
and  vice  versa. 

We  are  now  led  therefore  to  the  consideration, 

[[II.   Of  the  manner  in  which  the  relation  of  service 

affects  either  the  master  or  the  servant.]] 

And  here,  in  the  first  place,  we  may  remark,  that  Qa 
master  may  by  law  correct  his  aj)prentice  for  negligence, 
or  other  misbehaviour,  so  it  be  done  with  moderation  (r) ; 
though  if  the  master  or  master's  wife  beat  any  other  ser- 
vant of  full  age,  it  is  good  cause  of  departure  («).]]  And  if 
a  servant  of  any  description  embezzle  his  master's  goods, 
it  is  a  felony,  punishable  with  transportation  for  fourteen 
years (0-  But  a  servant  is  not  liable  for  the  goods  of  his 
master,  taken  out  of  his  possession  by  robbery,  where  his 
own  conduct  has  been  free  from  blame  (m). 

If  a  domestic  servant  happen  to  become  disabled,  by 
sickness  or  other  accident,  for  the  performance  of  his 
duties,  this  does  not  justify  the  master  in  discharging  him 
without  such  warning  or  wages  as  he  might  otherwise 
claim  {x) ;    though,  on  the  other  hand,  a  master   is  not 

(r)  Gylbert  v.  Fletcher,  Cro.  Car.  (t)  7  &  8  Geo.  4,c.  29,  «s.  46,  47. 

179;  Winstone  t.  Linn,    1  Barn.  ^-  49. 

Cres.  469.  (u)  4  Rep.  84  a  ;  Nickson  t.  Bro- 

(i)   Winstone  v.  Linn,  ubi   sup.;  Iian,  10  Mod.  109. 

Taylor,  Elem.  Civ.  Law,  413.  (i)  Dalt.  Just.  c.  58,  p.  141,  edit. 

1742. 
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bound  to  provide  him  with  medicine  or  medical  attend- 
ance; a  servant  unable  to  support  himself  having,  like 
other  paupers,  a  right  to  relief  from  the  public  under  the 
poor-laws (y).  But  if  a  domestic  servant  be  guilty  of 
moral  misconduct,  or  of  wilful  disobedience,  or  habitual 
neglect  of  his  master's  lawful  commands,  the  master  is  in 
such  case  entitled  to  dismiss  him  without  warning,  and  he 
can  claim  no  wages  that  had  not  actually  fallen  due  before 
the  dismissal  (z). 

If,  in  order  to  procure  a  person  to  be  hired  as  a  servant, 
any  of  those  frauds  are  resorted  to,  which  are  commonly 
known  under  the  description  of  obtaining  or  giving  a  false 
character,  a  penalty  is  incurred  under  the  32  Geo.  III.  c.  66, 
by  all  persons  concerned  in  such  practices,  the  nature  of 
which  that  statute  more  particularly  defines.  And  when 
a  servant  quits  his  place,  the  master  is  not  obliged,  in 
point  of  law^,  to  give  him  a  character  (a);  but  if  from  ma- 
licious motives  he  gives  a  false  character,  imputing  a  fault 
which  does  not  really  exist,  he  is  liable  to  an  action  at  the 
suit  of  the  party  so  injured.  Malice,  however,  is  an  essen- 
tial ingredient  in  this  cause  of  action.  For  upon  a  repre- 
sentation bona  fide  made,  though  false  in  fact,  and  injurious 
to  the  character  of  the  servant,  no  action  lies(i). 

[[III.  Let  us,  lastly,  see  how  strangers  may  be  affected 
by  this  relation  of  master  and  servant :  or  how  a  master 
may  behave  towards  others  on  behalf  of  his  servant  j  and 
what  a  servant  may  do  on  behalf  of  his  master. 

And,  first,  the  master  may  maintain,  that  is,  abet  and 
assist  his  servant  in  any  action  at  law  against  a  stranger : 
whereas,  in  general,  it  is  an  oft'ence  against  public  justice 

(y)  Wennall  v.  Adney,  3  Bos.  Sc  Baillie  v.  Kell,  4  Ding.  N.C.  638. 

Pul.  247  ;  R,  i-.  Smith,  8  Car.  &  P.  («)  Carrol  v.  Bird,  3  Esp.  201. 

163.  (b)  Rogers t).  Clifton,  3  Bos. &  Pul. 

(t)  Callo  V.  Brouncker,  4  Car.  &  587;    Pattison  v.  Jones,  fi  Barn.  & 

P.  618  ;  Turner  v.  Robinson,  5  Barn.  Cres.  578;  Cliiltl  v.  Affleck,  9  Barn. 

Ac  Adol.  789  ;  Ridgway  v.  Ilungcrford  &  Cres.  403  ;  Kelly  v.  Partington,  4 

Market  Company,  3  Ad.  &  El.  171 ;  Barn.  &  Adol.  700. 
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[[to  encourage  suits  and  animosities,  by  helping  to  bear  the 
expense  of  them,  and  is  called  in  law,  maintenance  (c).  A 
master  also  may  bring  an  action  against  any  man  for  beat- 
ing or  maiming  his  servant :  but  in  such  case  he  must 
assign,  as  a  special  reason  for  so  doing,  his  own  damage 
by  the  loss  of  his  service;  and  this  loss  must  be  proved 
upon  the  trial  (d).  A  master  likewise  may  justify  an  assault 
in  defence  of  his  servant,  and  a  servant  in  defence  of  his 
master(e) :  the  master,  because  he  has  an  interest  in  his 
servant,  not  to  be  deprived  of  his  service ;  the  servant, 
because  it  is  part  of  his  duty,  for  which  he  receives  his 
wages,  to  stand  by  and  defend  his  master  (/).  Also,  if 
any  person  do  cause  or  procure  my  servant  to  leave  me, 
or  do  hire  or  retain  my  servant,  being  in  my  service,  for 
which  the  servant  departeth  from  me  and  goeth  to  serve 
the  other,  I  may  have  an  action  for  damages  against  both 
the  new  master  and  the  servant,  or  either  of  them  :  but  if 
the  new  master  did  not  know  that  he  is  my  servant,  no 
action  lies  ;  unless  he  afterwards  refuse  to  restore  him  upon 
information  and  demand  (g).  The  reason  and  foundation 
upon  which  all  this  doctrine  is  built,  seem  to  be  the  pro- 
perty that  every  man  has  in  the  service  of  his  domestics]] 
or  retainers ;  [[acquired  by  the  contract  of  hiring,  and  pur- 
chased by  giving  them  wages. 

As  for  those  things  which  a  servant  may  do  on  behalf 
of  his  master,  this  general  principle  may  be  laid  down, 
that  the  master  is  answerable  in  all  cases  for  the  act  of 
his  servant,  if  done  by  his  command,  either  expressly 
given  or  implied  ;  nam  quifacitper  alium,  facit  per  se  {h).'2 

(e)  2  RolJ.  Ab.  115.  (/)  la  like  manner,  by  the  laws 

(d)  9  Rep.  113;  Ceck  v.  Wortbani,  of  Kiug  Alfred,  c.  38,  a  servant  was 

1  Selw.  N.  P.  999  ;  Ditcham  v.  Bond,  allowed  to  fight  for  his  master,  a  pa- 

2  Mau.  &  Sel.  436;  Hall  v.  HoUan-  rent  for  his  child  and  a  busbaud  or 
der,  4  Barn.  &  Cres.  660 ;  HodsoU  v.  father  for  the  chastity  of  his  wife  or 
Stallebrass,  11  Ad.  Sc  £1.  301.  daughter. 

(0  2Roll.  Ab.  546;  1  Hawk.  b.  i.  (g)  F.  N.  B.   167,   168;  Blake  r. 

c.  60,  ss.  23,  24;  Tickell  v.  Read,       Lanyon,  6  T.  R.221. 
Lofft,  215.  (fc)  4  Inst.  109. 

t2 
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In  this  respect  the  law  makes  no  distinction  between  ordi- 
nary servants  and  those  who  are  more  properly  and  usually 
termed  agents,  to  whom,  as  we  have  seen  in  a  former  place, 
the  same  principle  applies.  But  the  illustrations  of  it  which 
occur  in  the  case  of  an  ordinary  servant,  seem,  neverthe- 
less, to  deserve  a  separate  notice. 

According  to  this  principle,  then,  Qif  the  servant  commit 
a  trespass  by  the  command  or  encouragement  of  his  master, 
the  master  shall  be  guilty  of  it :  though  the  servant  is  not 
thereby  excused,  for  he  is   only  to  obey  his.  master  in 
matters  that  are  honest  and  lawful.]]     []So  likewise,   if 
the  drawer  at  a  tavern  sells  a  man  bad  wine,  whereby  his 
health    is   injured,   he   may   bring  an   action  against  the 
master  (z):    for   although    the   master  did    not  expressly 
order  the  servant  to  sell  it  to  that  person  in  particular,  yet 
his  permitting  him  to  draw  and  sell  it  at  all  is  impliedly 
a   general  command.]]      Upon  the  same   principle,   too, 
[[if  a  servant,  by  his  negligence,  does  any  damage  to  a 
stranger,  the  master  shall  answer  for  his  neglect :  if  a 
smith's   servant  lames  a  horse  while  he  is  shoeing  him, 
an   action   lies   against  the  master.     But  in  these  cases 
the  damage  must  be  done  while  he  is  actually  employed 
in   the    master's    service ;    otherwise    the   master   is   not 
liable  (A).     It  was  accordingly  held  at  the  common  law(/), 
that  if  a  servant    kept  his  master's   fire  negligently,  so 
that  his   neighbour's  house    was  burned    down  thereby, 
an    action   lay   against   the   master ;    because   this  negli- 
gence happened  in  his  service :  otherwise,  if  the  servant, 
going  along  the  street  with  a  torch,  by  negligence  sets 
fire  to  a  house;  for  there  he  is  not  in  his  master's  imme- 
diate service,  and  must  himself  answer  the  damage  per- 
sonally.    But  now  the  common  law  is,  in  the  former  case, 
altered  by  statute  14  Geo.  III.  c.  78,  which  ordains  that 
no  action  shall  be  maintained  against  any  in  whose  house 
or  chamber  any  fire  shall  accidentally  begin :  for  their 

(0  I  Roll.  Abr.  95.  &  El.  109. 

(k)  RnndlcHon  v.  Mminy,  H  Ail.  (0  Noy's  Mnx.c.  44. 
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Q:)vvn  loss  is  sufiicient  punishment  lor  their  own  or  their 
servant's  carelessness.  But  if  such  fire  happens  through 
negligence  of  any  servant,  whose  loss  is  commonly  very 
little,  such  servant  shall  forfeit  100/.  to  be  distributed 
among  the  sufferers ;  and,  in  default  of  payment,  shall  be 
committed  to  the  common  gaol  or  workhouse,  and  there 
kejjt  to  hard  labour  for  eighteen  months  (m).  A  master  is, 
lastly,  chargeable  if  any  of  his  family  layeth  or  casteth 
any  thing  out  of  his  house  into  the  street  or  common  high- 
way, to  the  damage  of  any  individual,  or  the  common 
nuisance  of  his  majesty's  liege  people  (n) :  for  the  master 
hath  the  superintendence  and  charge  of  all  his  household. 
And  this  also  agrees  with  the  civil  law  (o) ;  which  holds 
that  the  pater  familias,  in  this  and  similar  cases,  "  ob 
(ilterius  culpam  tenetur,  sive  servi,  sive  liberi"'^ 

On  the  other  hand,  however,  the  master  is  not  bound 
by  what  the  servant  does  without  his  authority,  express  or 
implied,  though  it  may  be  done  in  the  course  of,  or  in  re- 
lation to,  the  service  (p).  Thus  if  1  pay  money  to  a  gen- 
tleman's servant,  whose  usual  business  it  is  not  to  receive 
money  for  his  master,  and  he  embezzles  it,  I  must  pay  it 
over  again  (7).  So  Qif  I  usually  deal  with  a  tradesman 
by  myself,  or  constantly  pay  him  ready  money,  I  am  not 
answerable  for  what  my  servant  takes  upon  trust]]  if  he 
purloins  it,  so  that  it  comes  not  to  my  use,  Qfor  here  is 
no  implied  order  to  the  tradesman  to  trust  my  servant; 
but  if  I  usually  send  him  upon  trust,  or  sometimes  on 
trust,  and  sometimes  with  ready  money,  I  am  answerable 
for  all  he  takes  up ;  for  the  tradesman  cannot  possibly 
distinguish  when  he  comes  by  my  order,  and  when  upon 

(m)  Upon  a  similar  principle,  by  (m)  Noy's  Max.  c.  44. 

ihe  law  of  the  Twelve  Tables  at  Ronr.e,  (<»)  Ff.  9,  3,  1  ;  lost.  4.  5,  1. 

a  person  by  whose  negligence  any  fire  (p)  M'Manus  t>.  Crickett,  1  East, 

began,  was  bound  to  pay  double  to  186;  Croft  t>.  Alison,  4  Barn.  &  Aid. 

the  sufferers  ;   or  if  he  was  not  able  to  590  ;  Lyons  v.  Martin,  8  Ad.  &  £1. 

pay,  was  to  suffer  a  corporeal  punish-  512. 

raent.  (,)  1  Bl.  Com.  430. 
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[[his  own  authority  (?').]]  Upon  the  same  ground,  the 
master  is  not  liable  for  a  crime  or  wilful  injury,  such  as 
an  assault,  committed  by  the  servant  witliout  his  com- 
mand or  encouragement,  though  it  may  be  in  the  course 
of,  or  in  relation  to,  the  service  (s). 

While  the  master  is,  in  the  cases  above  mentioned,  liable 
for  the  acts  of  his  servant,  the  latter  is,  in  many  instances, 
not  liable  for  what  he  does  in  that  capacity.  For  with 
respect  to  his  purchases  from  tradesmen  for  his  master's 
use,  if  he  is  known  by  the  person  with  whom  he  deals  to 
be  acting  merely  as  a  servant,  and  if  his  authority  to  pur- 
chase is  sufficient,  he  cannot  himself  be  charged  for  the 
price  of  the  goods.  Nor  can  a  servant,  to  whom  his 
master  has  given  a  sum  of  money  for  the  purpose  of  pay- 
ing it  over  to  a  third  party,  be  sued  by  that  party  for  the 
money,  in  the  event  of  its  remaining  unpaid  (t).  And  in 
like  manner  a  servant  cannot  be  sued  by  a  third  person, 
dealing  with  the  master,  for  neghgence  committed  in  the 
service  of  the  master.  Thus  if  a  parcel  be  mislaid  by  a 
stage  coachman,  the  owner  of  the  coach  is  liable,  and  not 
himself  (m).  But  for  all  crimes  a  man  is  criminally  re- 
sponsible, and  for  all  wilful  or  other  injuries  of  a  private 
character  is  generally  liable  to  an  action  for  damages, 
whether  he  did  the  act  by  the  authority  of  a  master,  or 
not  (a;). 

(r)  Dr.  and   Stud.    d.  2,  c.  42  j  381  i  Coles  d.  Wright,  4  Taunt.  198  ; 

Noy's  Max.  c.  44  ;  Nickson  v.  Bro-  Greenway  v.  Hurd,  4  T.  R.  553. 

lian,  10  Mod.  Ill  ;  Hiscox  v.  Green-  (u)  Williams i'.  Cranstoun,2Stark. 

•wood,  4  Esp.  174  ;  Rusby  v.  Scarlett,  Rep.  82  ;  Cavenagli  i-.  Such,  1  Price, 

5  Esp.  76.  328  ;  et  vide  1  Kol.  Ab.  94,  96. 

(<)  M'Manus  v.  Crickett,  ubi  sup.  (j)  Stephens  d.  Elwall,  4  Mau.  & 

(0  Howell  V.  BaU,  2  Nev.  &  M.  Sel.  259  j  Wilson  v.  Pcto,  6  Moore, 

47. 
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CHAPTER  II. 

OF  HUSBAND  AND  WIPE. 


QThe  second  private  relation  of  persons  is  that  of  mar* 
riage  ;  which  includes  the  reciprocal  rights  and  duties  of 
husband  and  wife  ;  or,  as  most  of  our  elder  law  books  call 
them,  baron  and  feme.'^  And  here  it  may  be  proper  to 
premise,  that  the  doctrines  which  relate  to  the  matrimo- 
nial relation,  depend  not  exclusively  on  the  general  law  of 
the  realm,  but  partly  on  the  canon  law,  as  administered  io 
the  Ecclesiastical  Courts  ;  this  being  one  of  those  subjects 
over  which  the  temporal  and  spiritual  courts  exercise  a 
divided  dominion.  For  marriage  having  formerly  ranked 
in  the  established  religion  of  the  country  as  a  Christian 
sacrament,  it  naturally  fell,  during  that  period,  under  the 
cognizance  of  ecclesiastical  judges,  whose  province,  though 
since  encroached  upon,  has  never  been  wholly  lost.  To 
what  extent  they  still  retain  it,  will  in  some  measure 
appear  in  the  course  of  this  chapter,  but  more  distinctly 
when  we  arrive  at  another  part  of  the  work,  where  it  will 
be  our  business  to  inquire  of  the  constitution  of  the  several 
courts  of  justice. 

In  the  consideration  of  the  subject  now  before  us,  we 
shall,  in  the  first  place,  inquire  how  marriage  may  be 
contracted  or  made  :  secondly,  take  a  view  of  the  legal 
effects  and  consequences  of  marriage :  and  lastly,  treat  of 
the  manner  of  its  dissolution. 

I.  First,  then,  as  to  the  manner  in  which  this  relation 
is  formed,  it  may  be  observed  generally,  that  the  law  con- 
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siders  marriage  in  the  light  of  a  contract :  and  aj)plies  to 
it,  with  some  exceptions,  the  ordinary  principles  which 
attach  to  contracts  in  general ;  allowing  it  to  be  valid  only 
where  the  parties  are,  \jn  the  first  place,  willing  to  con- 
tract; secondly,  able  to  contract ;  and,  lastly,  did  actually 
contract  in  the  proper  forms  and  solemnities  required  by 
law. 

First,  They  must  be  willing  to  contract.  Consensus, 
nan  concuhitus,  facit  nuptias,  is  the  maxim  of  the  civilians 
in  this  case  (a) ;  and  it  is  adopted  by  the  common  law- 
yers (6). 

Secondly,  They  must  be  able  to  contract.  In  general 
all  persons  are  able  to  enter  into  marriage,  unless  they 
labour  under  some  particular  disabilities  or  incapacities. 
What  those  are,  it  will  be  here  our  business  to  inquire.]] 

Now  these  disabilities  are  of  two  sorts  ;  first,  such  as 
are  canonical ;  secondly,  such  as  are  municipal  or  civil. 
The  first  have  the  effect  of  avoiding  the  marriage  upon  a 
suit  instituted  for  that  purpose  in  the  spiritual  courts. 
But  until  sentence  of  nullity  be  so  obtained,  they  make 
the  marriage  voidable  only,  and  not  ipso  facto  void(c).  Of 
this  nature  are  pre-contract  with  another  party  (if  indeed 
that  be  still  an  objection),  and  an  inability  at  the  time  of 
the  marriage  to  procreate  children  (d).  Not  only  are  mar- 
riages, under  these  circumstances  of  disability,  esteemed 
valid,  until  there  be  actual  sentence  of  separation,  but 
they  are  permanently  valid,  unless  such  sentence  be  given 
during  the  life  of  the  parties.  [[For  after  the  death  of 
either  of  them,  the  courts  of  common  law  will  not  suffer 
the  spiritual  courts  to  declare  such  marriages  to  have  been 
void  (e).]3  These  canonical  disabihties  being  entirely  the 
province    of  the   ecclesiastical   law,    the    books   of   the 

(a)  Ff.  60,  17,  30.  5  Rep.  98  ;  iMoiris  v.  Webber,  Moor, 

(6)  Co.  Liu.  33  a.  225  ;  2  Leon.  169 ;  Dy.  179  a,  pi.  40. 

(c)  1  Bl.  Com.  434;  1  Rol.  Ab.  («)  Co.  Lilt.  33  a;  Hury's  case, 
357.  iibi  sup.;  Rol.  Ab.  357;    Harris  v. 

(d)  1  Rol.  Ab.  360 ;  Bury's  case,  Hicks,  Salk.  548. 
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common  law  are  nearly  silent  concerning  them  ;  yet  the 
subject  of  pre-contract  is  noticed  by  the  statute  32  Hen. 
VIII.  c.  38.  This  act  provides,  that  all  marriages  con- 
tracted and  solemnized  in  the  face  of  the  church,  and  con- 
summated, shall  be  indissoluble,  notwithstanding  any  pre- 
contract not  consummated.  It  is  true  that  this  branch  of 
the  statute  was  repealed  by  2  &  3  £dw.  VI.  c.  23  ;  but  as 
by  the  modern  act  of  4  Geo.  IV.  c.  76,  8.  27,  it  is  enacted 
(as  it  had  before  been  by  26  Geo.  11.  c.  33),  that  in  no 
case  shall  any  proceedings  be  had  in  any  ecclesiastical 
court  to  compel  a  celebration  of  marriage  by  reason  of 
any  contract,  it  would  seem  that  this  provision  of  Henry 
the  VIII. 's  statute  is  impliedly  revived  and  extended,  and 
the  impediment  of  pre-contract  wholly  abolished  (^). 

As  to  civil  disabilities,  it  may  be  laid  down  generally, 
and  subject  only  to  exception  in  the  case  of  disability  for 
want  of  age,  that  Qhey  make  the  contract  void  ab  initio, 
and  not  merely  voidable ;  not  that  they  dissolve  a  con- 
tract already  formed,  but  they  render  the  parties  inca- 
pable of  forming  any  contract  at  all ;  they  do  not  put 
asunder  those  who  are  joined  together,  but  they  previously 
hinder  the  junction.  And  if  any  persons,  under  these 
legal  incapacities,  come  together,  it  is  a  meretricious  and 
not  a  matrimonial  union. 

1.  The  first  of  these  legal  disabiUties  is  a  prior  marriage, 
and  having  another  husband  or  wife  living ;  in  which  case, 
besides  the  penalties]]  in  general  [[consequent  upon  it  as  a 
felony,  the  second  marriage  is  to  all  intents  and  purposes 
void  (/() ;  polygamy  being  condemned  both  by  the  law  of 
the  New  Testament  and  the  policy  of  all  prudent  states, 
especially  in  these  northern  cHmates.  And-  Justinian,  even 
in  the  climate  of  modern  Turkey,  is  express,  that  duas 
uxores  eodem  tempore  habere  non  licet  (i). 

(g)  1  Bl.  Com.  435;  vide  Bac.Ab.  Cro.  Eliz.  858;  1  Salk.   121  ;  R.  i-. 

Marriage,   E. ;    Co.   Lilt,  by  Harg.  Harboroe.  2  Ad.  &  El.  540. 

79  b,  n.  (4).  (i)  2  lost.  1.x.  6. 

(/i)  Bro.  Ab.  til.  Bastardy,  pi.  8  ; 
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[2.  The  next  disability  is  want  of  age.  This  is  sufficient 
to  avoid  all  other  contracts,  on  account  of  the  imbecility 
of  judgment  in  the  parties  contracting  ;  a  fortiori,  there- 
fore, it  ought  to  avoid  this,  the  most  important  contract 
of  any.]]  The  age  for  consent  to  matrimony,  is  fourteen  in 
males,  and  twelve  in  females  (A).  If  the  male  be  under 
fourteen,  or  the  girl  under  twelve,  the  marriage,  though  not 
absolutely  void  {I)  (supposing  it  celebrated  with  due  so- 
lemnities) (m),  is  inchoate  only  and  imperfect ;  and  either 
of  them,  upon  coming  to  the  age  of  consent  aforesaid,  may 
disagree  and  declare  the  marriage  void,  without  any  di- 
vorce or  sentence  in  the  spiritual  court  (n) ;  in  addition  to 
which  it  is  to  be  observed,  that  Qf  the  husband  be  of  years 
of  discretion,  and  the  wife  under  twelve,  when  she  comes 
to  years  of  discretion,  he  may  disagree  as  well  as  she  Q 
and  so  it  is  vice  versa,  when  the  wife  is  of  years  of  dis- 
cretion, and  the  husband  under  (a) ;  [[but  if  at  the  age  of 
consent  they  agree  to  continue  together,  they  need  not  be 
married  again.]]  The  doctrine  of  disability  in  respect  of 
age  is  founded,  we  may  observe,  on  the  civil  law  (  p).  QThe 
canon  law  pays  greater  regard  to  the  constitution  than  the 
age  of  the  parties ;  holding,  that  if  they  are  hahiles  ad 
matrimonium,  it  is  a  good  marriage,  whatever  their  age 
may  be  (y).]] 

What  is  above  stated  on  the  subject  of  the  age  for  ma- 
trimony, is  to  be  understood  of  the  actual  marriage  con- 
tract, by  which  the  parties  become  man  and  wife ;  for  a 
promise  to  marry  in  futuro  (which  is  no  marriage  by  our 

Qc)  Co.  Litt.  79  a ;  1  Hale,  P.  C.  Vide  Co.  Litt.  33  a. 

17.  (to)  Vide  Co.  Litt.  by  Harg.  79  b, 

(/)  It  is  said  in  Burn's  Ecc.  L.  tit.  n.(l).     As  to  these  solemnities,  vide 

Marriage,  I.,  that  if  either  party  be  post,  p.  285. 

under  seven,  it  is  a  nullity  ;  and  that  (m)  Co.  Litt.  79  a,  79  b  ;  Bac.  Ab. 

the  civil  and  tiic  canon  law  in  this  Infancy,  A. 

respect  agree  ;  et  vide  Reeves's  Hist.  (o)  Ibid. ;  1  Bl.  Com.  436. 

Kng.  Law,  vol.  iv.p.  53.     It  does  not  (p)  Leon.  Constit.  109. 

appear,  however,  Uiat  the  common  law  (<;)  Decretal.  1.  4,  til.  "i,  qu.  3. 
makes  any  distinction  of  this   kind. 
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law,  but  which,  Uke  other  contracts,  may  give  a  right  of 
action  for  damages  in  case  of  its  violation)  is  not  valid, 
unless  the  party  making  the  pronuse  be  of  the  full  age 
which  the  law  provides  for  other  cases  (r)  of  contraoi,  n». 
twenty-one.  And  where  there  arc  mutual  proousas  to 
marry  between  two  persons,  one  of  the  age  of  twenty-one, 
and  the  other  under  that  age,  the  first  is  bound  by  the 
contract,  so  as  to  be  liable  to  an  action  if  it  be  broken ; 
but  on  the  side  of  the  minor,  it  is  voidable  («). 

3.  A  third  incapacity  is  [[want  of  reesoa :  vifthovt  a 
competent  share  of  which,  as  no  other,  so  neither  can  the 
matrimonial  contract  be  valid  (O-  It  was  formerly  ad- 
judged, tliat  tlie  issue  of  an  idiot  was  legitioMte,  and  com- 
sequcntly,  tliat  his  marriage  was  valid  >««  atmif^  delw* 
mination,  since  consent  is  absolutely  nqmutB  to  ■Mlli- 
mony,  and  neither  idiots  nor  lunatics  are  capable  of  co»> 
senting  to  any  tiling.  And  therelMre  the  ctTil  kw  judged 
much  more  sensibly,  when  it  made  eoeh  d«|mv«iioa  of 
reason  a  previous  impediment,  though  not  a  cause  of 
divorce,  if  it  happened  after  marriage  («).  And  n^oderm 
resolutions  have  adhered  to  the  reason  of  the  civil  law,  by 
determining  (x)  that  the  marriage  of  a  lunatic,  not  being 
in  a  lucid  interval,  was  absolutely  void.  But  as  it  might 
be  difficult  to  prove  the  exact  state  of  the  party's  mind  at 
the  actual  celebration  of  tlie  nuptials,  upon  this  account 
(concurring  with  some  private  family  reasons)  ( y)  the  statute 
15Geo.II.  C.30]]  (confirmed  and  extended  to  Ireland  by  51 
Geo.  3,  c.  37),  [[has  provided  that  tlie  marriage  of  lunatics 
and  persons  under  phrenzies  (if  found  lunatics  under  a 
commission,  or  committed  to  the  care  of  trustees  by  any 
act  of  parliament),  before  they  are  declared  of  sound  mind 

(r)  Co.  Liu.  by  Harg.  79  b,  n.  (2).  (u)  Ff.  23.  tit.  1.  1.  3.  ao4  tit.  % 

(0  Warwick  i.  Bruce,  2  Mau.  &  1.  16. 

Sel.  205;    6   Taunt.   118;    Holt  v.  (x)  MMriMn'i  cue,  oonm  Dekf. 

Ward,  Sir.  937.  (  y)  S«e  Piivale  Acta,  2S  Gta.  3. 

(t)  I  Rol.  Ab.  857.  c.  6. 
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[[by  the  lord  chancellor  or  the  majority  of"  such  trustees, 
shall  be  totally  void.^ 

[[4.  A  fourth  incapacity  is  in  respect  of  proximity  of  re- 
lationship ;  that  is,  being  within  the  prohibited  degrees  of 
consanguinity  or  affinity.  [[By  stat.  32  Hen.  VIII.  c.  38  {z), 
it  is  declared  that  all  persons  may  lawfully  marry,  but 
such  as  are  prohibited  by  God's  law,  and  that  all  mar- 
riages contracted  by  lawful  persons  in  the  face  of  the 
Church,  and  consummate  with  bodily  knowledge  and  fruit 
of  children,  shall  be  indissoluble.  And  (because  in  the 
times  of  popery,  a  great  variety  of  degrees  of  kindred 
were  made  impediments  to  marriage,  which  impediments 
however  might  be  bought  off  for  money)  it  is  declared  by 
the  same  statute  that  nothing  (God's  law  except  (a) )  shall 
impeach  any  marriage  without  the  Levitical  degrees  {b).'2 
By  the  effect  of  this  statute,  the  only  marriages  which  are 
now  illegal  in  respect  of  proximity  of  degree,  are  the  fol- 
lowing,—those  between  persons  in  the  ascending  and  de- 
scending line  in  infinitum  (c),  and  those  between  collaterals 
to  the  third  degree  inclusive  (c?),  according  to  the  mode  of 
computation  in  the  civil  law,  which  reckons  the  sum  of  the 

(s)  As  to  the   history  of  this  act,  Blackstone,  vol.  i.  p.  435. 
vide  Reeves's  Hist.  Eng.  L.  vol.  iv.  (c)  Vaughan, 232;  Gibs. Cod.  413  ; 

p.  220.  Burn,  tit.  Marriage,   I.;  Extrav.  de 

(a)  Asto  these  words,  vide  Vaughan,  Cousanguin.  &c.  Can.  8  ;   Urot.de  J. 

220,  305  ;  2  Inst.  687.     They  relate  B.  et  P.  1.  2,  c.  5,  sect.  12. 
lo  the  law  of  nature,  which  condemns  (rf)  Vaughan,  218.     The  prohibi- 

commixtures  in  the  direct  line  of  de-  tions  in  Leviticus  all  apply  to  persons 

scent  in  infinitum,  thougii  they  are  not  who,  according  to  the  civil  coinputa- 

noticed   among   the  express  ptohibi-  tion,  would  be  within  the  third  degree, 

tions  iu  Levit.  c.  xviii.  inclusive,  either  in  point  of  consan- 

(6)  In  this  statute  the  prohibited  guinity  or  affinity  ;  and  the  prohibi- 

degrees  are  not  enumerated ;  but  there  tions  in  the  early  Christian  Ciuirch 

is  some  specification  of  them  in  the  were  exactly  co-extensive.    But  Pope 

25  Hen.  8,  c.  22,  and  28  Hen.    8,  Alexander  IT.  introduced  the  canonical 

c.  7.     It  is  doubtful    wliethcr   these  computation  of  degrees,  which  brought 

two  last  statutes  are  in  force  ;  Burn,  first   cousins   and   others   within    the 

Ecc.  Law,  til.  Marriage,  I.     lint  so  third  degree,  though  they  were  not  so 

fur,  they  seem  only  to  be  declaratory  by  the  former  rule ;  Bac.  Ab.  Mar- 

of   the    Levitical    law;    Christian's  riage, A. 
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degrees  from  the  propositus  up  to  the  common  stock,  and 
so  down  to  the  other  relative  {e).  The  prohibition,  however, 
as  to  collaterals  is  held  to  extend  not  only  to  consanguine i, 
or  those  related  by  blood,  but  to  affines,  or  those  related  by 
marriage.  Thus  a  man  can  marry  neither  his  sister  nor 
his  wife's  sister  (/),  for  both  are  related  to  him  in  the 
second  degree ;  nor  his  sister's  daughter,  nor  wife's  sister's 
daughter (^),  for  both  are  in  the  third  degree;  but  he  may 
marry  his  first  cousin,  for  she  is  in  the  fourth  degree. 
Though  the  comanguinei  of  the  wife  are  always  related  by 
affinity  to  the  husband,  and  the  consanguinei  of  the  husband 
to  the  wife,  it  is  to  be  remarked,  on  the  other  hand,  that 
the  consanguinei  of  the  husband  are  not  at  all  necessarily 
related  to  the  consanguinei  of  the  wife.  Hence  two  brothers 
may  marry  two  sisters,  or  father  and  son  a  mother  and 
daughter  (/t).  Nor  is  the  husband  related  to  the  affines  of 
the  wife,  nor  vice  versa.  Therefore  a  man  may  marry  his 
wife's  brother's  wife(t).  It  is  farther  to  be  observed,  that 
the  prohibition  as  to  collaterals  extends  to  those  related  by 
the  half-blood,  as  well  as  to  the  whole  blood;  and  that  it 
also  applies,  though  one  of  the  parties  be  a  bastard  ;  for 
notwithstanding  this  circumstance,  which  makes  him  nul- 
lius  filius  as  to  many  civil  consequences,  the  law  recognizes 
his  relationship  to  his  natural  parent,  for  moral  purposes(<t). 
The  incapacity  in  respect  of  proximity  of  relationship  was 
till  very  lately  a  canonical  only,  and  not  a  civil  disability  (/). 
But  by  statute  5  &  ti  Will.  IV.  c.  54,  all  marriages  there- 
after celebrated  between  persons  within  the  prohibited  de- 
grees of  consanguinity  or  affinity,  shall  be  absolutely  void 
to  all  purposes  whatever — which  seems  to  bring  the  objec- 
tion within  the  co"uizance  of  the  courts  of  common  law. 


(e)  Vide  sup.  p.  240.  (i)  Ibid. 

(/)  Vaughan,  302.  (fc)  Btc.  Ab.  Marriage,  A. 

(g)  SirT.  Raym.464;SirTJones,  (/)  Sir  T.  Raym.  464;  R.v.  In- 

191.  habitants  of  Wye.  7  Ad.  &  El.  771. 
(h)  1  Bl.  Cora.  435,  n.  by  Chr 
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[[Lastly,  the  parties  must  not  only  be  willing  and  able 
to  contract,  but  actually  must  contract  themselves  in  due 
form  of  law,  to  make  it  a  good  civil  marriage.]]  In  what 
manner  this  contract  is  to  be  solemnized  is  a  matter  which 
formerly  depended  altogether  upon  the  rules  of  the  eccle- 
siastical law  (m).  And  by  that  law  it  is  required  that  there 
should  not  only  be  a  mutual  contract  of  espousal,  but  that 
it  should  be  solemnized  by  a  priest,  without  which  it  is 
considered  as  no  complete  legal  marriage  (w).  But  this 
requisite  \js  merely  Juris  positivi  not  juris  naturalis  aut 
divini;  it  being  said  that  Pope  Innocent  the  Third  was 
the  first  who  ordained  the  celebration  of  marriage  in  the 
church  (o) ;  before  which  it  was  totally  a  civil  contract.]] 

Subject  to  the  regulations  made  by  statute,  the  manner 
of  contracting  this  relation  still  depends  upon  the  law 
ecclesiastical  (p).  But  independently  of  that  law,  various 
formalities  are  now  imposed  by  the  supreme  authority  of 
the  legislature  itself,  viz.  by  the  Marriage  Acts,  4  Geo.  IV. 
c.  76,  and  6  &  7  Will.  IV.  c.  85  (q),  of  which  we  shall 
here  treat  in  their  order  of  date,  and  (on  account  of  the 
importance  of  the  subject)  with  some  degree  of  minute- 
ness. First,  the  statute  of  4  Geo.  IV.  directs  (generally) 
that  all  the  rules  prescribed  by  the  rubric  prefixed  to  the 
office  of  matrimony  in  the  Book  of  Common  Prayer,  shall 
be  duly  observed ;  and  it  also  prescribes  (in  conformity 
with  the  canons  of  the  Church)  the  previous  publication 
of  banns  (r),  or,  in  lieu  thereof,  a  licence  («)  from  the  eccle- 

(m)  See  Reeves's  Hist.  Eng.L.  vol.  (r)  As  to  banns,  vide  Lyndw.  273, 
iv.  pp.  52—65,  where  much  informa-  274.  As  to  the  publication  of  banns 
tion  will  be  found  as  to  the  canonical  in  a  wrong  name,  vide  R.  v.  Billing- 
jurisprudence  on  this  subject,  hurst,  3  Mau.  &  Sel.  250  ;  R.  v.  St. 

(n)  Ilaydon  v.  Gould,  1  Salk.ll9j  Faith's,  Newton,  3  Dow.  &  Ry.  348; 

3  Burr.  Sett.  Ca.  232 ;  R.  v.  Luffing-  R.  v.  Tibshelf,  1  Barn.  &  Adol.  190  ; 

ton,  1  Wills.  74.  R.  v.  Wroxton,  4  Barn.  &  Adol.  641. 

(o)  Moor,  170.  (i)  As  to  licences,  vide  Can.  101. 

(p)  Vide  Middleton  v.  Croft,  Str.  As  to  the  grant  of  licence  in  a  wrong 

1056.  name,    R.  v,   Burton-upon-Trent,  3 

(q)  The  former  ads  were 26  Geo.  2,  Mau.  &  Scl.  537. 
C.33  i  3  Geo.  4,  c.  75 ;  4  Geo.  4,  c.  17. 
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siastical  authority  to  marry  without  banns,  that  is,  a  special 
licence  from  the  Archbishop  of  Canterbury,  or  a  common 
licence  from  the  ordinary  of  the  place  or  his  surrogate ; 
and  no  licence  is  to  be  granted  to  marry  in  any  church  or 
chapel,  unless  one  of  the  parties  have  had  their  usual  place 
of  abode  in  the  parish  to  which  it  belongs,  for  fifteen  days 
immediately  preceding ;  and  all  ministers  are  forbidden  to 
proceed  to  solemnize  marriage  more  than  three  months 
after  the  complete  publication  ot  the  banns,  or  grant  of  the 
licence.     It  also  requires  that  the  marriage  (whether  by 
banns  or  licence)  should  be  in  a  church  or  public  chapel 
wherein  banns  may  be  lawfully  publiihed  (I),  and  take 
place  between  eight  and  twelve  in  the  forenoon  (except  in 
the  case  of  special  licence),  and  be  solemnized  by  a  person 
in  holy  orders.     And  as  it  is  the  policy  of  our  law  to  pre- 
vent the  marriage  of  persons  under  the  age  of  twenty-one, 
without  the  consent  of  parents  or  guardians,  it  is  provided, 
that  in  the  case  of  the  publication  of  banns  of  a  person 
under  twenty-one,  not  being  a  widower  or  widow  (who  are 
deemed  emancipated),  if  the  parent  or  guardian  openly 
signifies  his  dissent  at  the  time  they  are  published,  such 
publication  shall  be  void  ;  and  that  no  licence  to  marry 
without  banns  shall  be  granted,  unless  oath  shall  be  first 
made  by  one  of  the  parties  that  he  or  she  believes  that 
there  is  no  impediment  of  kindred  or  alliance,  or  of  any 
other  lawful  cause,  and  that  one  of  the  said  parties  hath, 
for  the  space  of  fifteen  days  immediately  preceding  such 
licence,  had  his  or  her  usual  place  of  abode  within  the 
parish  or  chapelry  within  which  such  marriage  is  to  be 
solemnized ;  and  where  one  of  the  parties,  not  being  a 
widower  or  widow,  shall  be  under  the  age  of  twenty-one 
years,  that  the  consent  of  the  person  or  persons  whose 
consent  is  required  has  been  obtained,  or  that  there  is  no 
person  having  authority  to  give  such  consent  (m).    The 
consent  required  by  the  act  is  that  of  the  father,  or  if  the 

(t)  Vide  6  Geo.  4,  c.  92.  licence,  as  to  which  see  4  Geo.  4,  c. 

(u)  A  caveat  may  be  also  entered       76,  s.  11. 
by  any  person  against  the  grant  of  a 
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father  be  dead,  then  of  a  guardian  lawfully  appointed  ;  if 
there  be  no  guardian,  then  of  the  mother,  being  unmarried  j 
if  there  be  no  mother  unmarried,  then  of  any  guardian 
appointed  by  the  Court  of  Chancery.  Provision  is  also 
made  by  the  act  for  the  case  where  the  person  whose  con- 
sent is  required  is  non  compos,  or  where  such  person,  being 
the  guardian  or  the  mother,  is  in  parts  beyond  the  seas, 
or  unreasonably,  or  from  undue  motives,  withholds  consent 
to  a  proper  marriage.  The  act  in  such  cases  gives  relief 
by  petition  to  the  Lord  Chancellor. 

In  many  instances  the  neglect  of  the  prescribed  statutory 
formalities  (though  penal)  does  not  invalidate  the  mar- 
riage {x).  But  it  is  declared  by  the  act,  that  it  shall  be 
null  and  void  to  all  purposes,  in  the  following  cases,  viz. 
if  any  persons  shall  knowingly  and  wilfully  intermarry  in 
any  other  place  than  a  church  or  such  public  chapel 
wherein  banns  may  be  lawfully  published  {y),  (unless  by 
special  licence),  or  shall  knowingly  and  wilfully  inter- 
marry without  due  publication  of  banns,  or  licence  from  a 
person  having  authority  to  grant  the  same,  first  obtained  ; 
or  shall  knowingly  and  wilfully  consent  to  or  acquiesce  in 
the  solemnization  of  such  marriage  by  any  person  not 
being  in  holy  orders  {z).  It  is  also  made  a  felonious 
offence  knowingly  and  wilfully  to  solemnize  matrimony  in 
any  other  place  than  a  church  or  public  chapel  wherein 
banns  may  be  lawfully  published,  or  at  any  other  time 
than  between  eight  and  twelve  in  the  forenoon,  unless 
by  special  licence,  or  to  solemnize  marriages  without  due 
publication  of  banns,  unless  by  licence,  or  to  solemnize 
it  according  to  the  church  of  England,  under  a  false 
pretence  of  being  in  holy  orders.     And  it  is  farther  pro- 


(OR.v.BramIey,6T.R.331,n.;  chapels,  6  &  7  Will.  4,  c.  85,8.26. 

H.«.  Birmingham,  8  Bar.  &  Cres.  29.  (:)  To    invalitlate   a    marriage    as 

(y)  Alto  the  case  of  churches  under  celebrated  without  due  publication  of 

repair,  see  4  Geo.  4,  c.  76,  s.  13  ;  II  banns,  both  parties  must  bo  aware  of 

Geo.  4,  c.  18;  5Geo.  4,  c.  32;  ns  to  tlio  fact  that  renders  the  publication 

churches.  11  Uco.  4,  c.  18;  licensed  insullicient.     U,  v.  Wroxton,  4  Jl.  & 

new  churches,  6  (ico.  4,  c.  92  ;  district  Adol.  640. 
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vided,  that  when  a  valid  marriage  by  licence  or  banns  is 
solemnized  between  persons  either  of  whom  is  under  age, 
by  means  of  the  false  oath  or  fraudulent  procurement  of 
one  of  the  parties,  the  party  so  offending-  shall  be  liable 
to  forfeit  all  property  which  would  otherwise  accrue  from 
the  marriage. 

This  act,  it  will  be  observed,  adheres  to  the  principle  of 
the  common  law,  that  marriages  taking  place  in  England 
must  be  solemnized  between  all  persons  (whatever  their 
religious  belief)  by  a  minister  of  the  established  church, 
and  according  to  its  rites  and  ceremonies;  the  only  excep- 
tions it  allows  being  in  favour  of  Jews  and  Quakers,  whose 
usages  it  leaves  wholly  undisturbed  (a).  The  principle, 
however,  was  felt  to  operate  harshly  with  respect  to  that 
large  class  of  persons  in  this  country,  who,  without  belong- 
ing to  either  of  the  sects  above  referred  to,  dissent  from 
the  discipline  and  doctrines  of  the  church  of  England; 
and  the  act  of  6  &  7  Will.  IV.  c.  85  (amended  by  7  Will.  IV. 
&  1  Vict.  c.  22,  and  3  &  4  Vict.  c.  72),  has  introduced  new 
regulations,  having  principally  in  view  the  relief  of  per- 
sons of  this  description, — though  extending  also  to  those 
who  design  to  marry  according  to  the  ceremonial  of  the 
established  church,  if  they  chuse  to  proceed  under  this 
act,  in  preference  to  the  former  statute. 

The  new  regulations  provide  that  the  oflficer  called  the 
superintendent  registrar,  appointed  for  every  poor  law 
union,  parish  or  place,  under  the  act  6  &  7  Will.  IV.  c.  86, 
passed  "for  registering  births,  deaths,  and  marriages  in 
"  England,"  shall  be  the  superintendent  registrar  of  mar- 
riages therein ;  and  they  establish  (in  effect)  two  new 
modes  of  proceeding  to  celebrate  marriage,  in  addition  to 
those  sanctioned  by  the  former  marriage  act ;  that  is,  they 
allow  besides  the  marriage  by  special  licence,  by  the  sur- 
rogate's licence,  and  by  banns  (which  were  the  old  modes), 
a  marriage  by  the  superintendent  registrar's  certificate, 
without  licence,  or  by  his  certificate,  loit/i  licence. 

(a)  Sect.  31 ;  as  to  Jewish   mar-      Smith,  I  Man.  &  Gran.  232,  and  the 
riages  and    divorces,   vide    Moss  v.      authorities  there  citeil. 
VOL.  II.  .U 
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A  party  intending  to  be  married  by  either  of  the  two 
latter  methods,  is  by  the  act  6  &  7  Will,  IV.  c.  85,  to  deliver 
to  the  superintendent  registrar  of  the  district  within  which 
both  parties  have  dwelt  for  not  less  than  seven  days  (or 
if  they  have  dwelt  in  different  districts  for  that  time, 
then  to  the  superintendent  registrar  of  each),  a  notice  of 
intending  to  marry  (expressed  in  such  form  as  the  act 
prescribes  (b)) ;  and  all  such  notices  are  to  be  entered  into 
a  book  called  *'  the  Marriage  Notice  Book,"  which  is  to 
be  open  at  all  reasonable  times,  without  fee,  to  all  persons 
desirous  of  inspection  (c).  This  notice  is  to  particularize, 
among  other  things,  the  church  or  other  building  in  which 
the  marriage  is  to  be  solemnized ;  and,  except  in  certain 
cases,  the  church  or  building  must  be  in  the  same  district 
in  which  the  required  residence  of  one  of  the  parties  for 
seven  days  has  been  (d). 

The  notice  is  also  to  be  read  by  the  clerk  to  the  guar- 
dians for  executing  the  poor  laws  in  the  district,  three 
several  times  in  three  successive  weeks,  at  their  weekly 
meeting — a  provision  devised  in  analogy  to  the  proceeding 
by  banns ;  and  therefore  if  a  licence  for  tnarriage  is  ob- 
tained before  the  first  of  those  readings,  they  need  not  be 
commenced  ;  and  if  it  is  obtained  in  the  course  of  them, 
they  need  not  be  continued  (e). 

Whether  the  marriage  is  to  be  with  or  without  licence, 
the  party  who  gave  the  notice  must  in  the  next  place  ob- 
tain a  certificate  thereof  from  the  superintendent  registrar; 
the  only  difference  being,  that  in  the  former  case  it  may 
be  obtained  after  seven  days  from  the  entry  of  tlie  notice ; 
in  the  latter,  it  cannot  be  obtained  until  after  twenty-one 
days.  But  the  act  provides,  that  any  person  authorized  in 
that  behalf  may  forbid  the  issue  of  a  certificate,  by  writing 
"forbidden"  opposite  the  entry  of  the  notice  in  the  Mar- 
riage Notice  Book,  and  subscribing  thereto  his  or  her  name 

(6)  6  4c  7  Will.  4,  c.  85,  s.  4.  (e)  6  &  7  Will.  4,  c.  85,  s.  6  ;  7 

(c)  Ibid.  t.  5.  Will.  4  &  I  Vict.  c.  22,  s.  24. 

(d)  Ibid.  I,  4;  3&  4  Vict.  c.  72, 
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and  place  of  abode,  and  the  character  in  which  he  or  she 
is  authorized  so  to  do ;  and  in  case  the  issue  of  the  certifi- 
cate is  so  forbidden,  the  notice  and  all  proceedings  there- 
upon shall  be  utterly  void  (/).  The  act  farther  provides, 
that  the  like  consent  shall  be  required  to  any  marriage  in 
England,  solemnized  by  licence,  as  would  have  been  re- 
quired by  law,  in  a  case  of  marriage  solemnized  by  licence 
immediately  before  the  passing  of  the  act ;  and  every  per- 
son, whose  consent  to  a  marriage  by  licence  is  required  by 
law,  is  thereby  authorized  to  forbid  the  issue  of  the  super- 
intendent registrar's  certificate,  whether  the  marriage  is 
intended  to  be  with  licence  or  without  (^). 

Supposing  that  the  issue  of  the  certificate  has  not  been 
forbidden,  such  issue  may  then,  within  the  periods  above 
specified,  take  place  ;  and  the  certificate  is  to  be  in  the 
form  directed  by  the  act,  expressing,  among  other  things, 
that  notice  has  been  given  of  the  intended  marriage  in 
such  a  church  or  building,  and  that  the  issue  of  the  certi- 
ficate has  not  been  forbidden  ;  and  it  is  also  to  bear  proper 
marks  of  distinction,  to  show  whether  it  is  issued  for  mar- 
riage with  licence,  or  without  (A). 

The  subsequent  course  of  proceeding  will  vary  accord- 
ing to  the  intention  of  the  parties,  as  designing  to  marry 
either  without  or  with  a  licence. 

1.  If  the  marriage  is  to  be  without  a  licence,  it  may 
take  place  upon  the  issuing  of  the  certificate;  and  may 
be  solemnized  (without  any  publication  of  banns  (i) ),  ac- 
cording to  the  rites  of  the  Church  of  England,  or  accord- 
ing to  the  rites  of  the  Quakers,  or  of  the  Jews,  supposing 
both  parties  to  be  of  these  persuasions  (/t),  and  to  have 
given  such  notice,  and  obtained  such  certificate,  as  above 
described ;  for  otherwise  the  act  renders  a  marriage  ac- 

(/)  6  &  7  Will.  4.  c.  85,  s.  9.  (i)  Ibid.  s.  1 ;  7  Will.  4  &  I  Vicf. 

(g)  Ibid.  s.  10.     A  caveat  may  be  c.  22,  s.  36. 

also  entered  by  any  person  against  the  (k)  6  &  7  Will.  4,  c.  85,  s.  2 ;  3  &  4 

grant  of  a  certificate  or  licence,  s.  13.  Vict.  c.  72,  s.  5. 

(/.)  6  &  7  Will.  4,  c.  85,  ss.  7,  8. 

u2 


292  BOOK  III. — RIGHTS  IN  PRIVATE  RELATIONS. 

cording  to  the  peculiar  usages  of  these  sects  no  longer 
allowable.  But  supposing  the  parties  desiring  to  be  mar- 
ried to  object  to  the  ceremonial  of  the  established  church, 
and  yet  to  be  neither  Jews  nor  Quakers,  certain  new 
methods  of  celebration  are  provided  by  the  act,  for  per- 
sons so  circumstanced.  By  the  first  of  these  the  marriage 
is  allowed  to  be  solemnized  in  any  building  that  has  been 
specified  in  the  notice  for  marriage,  and  certified  according 
to  law  as  a  place  of  religious  worship,  and  registered  as 
a  place  for  the  solemnization  of  marriage  (/) ;  and  it  may 
take  place  according  to  such  form  and  ceremony  as  the 
parties  may  think  fit  to  adopt.  But  it  is  provided,  that 
every  such  marriage  shall  be  solemnized  before  some 
registrar  of  the  district  (a  kind  of  oflicer  created  by  this 
statute),  and  two  or  more  credible  witnesses;  and  also 
that  it  be  solemnized  with  open  doors,  between  the 
hours  of  eight  and  twelve  in  the  forenoon ;  and  that  in 
some  part  of  the  ceremony,  and  in  the  presence  of  the 
registrar  and  witnesses,  each  of  the  parties  shall  de- 
clare— "  I  do  solemnly  declare  that  I  know  not  of  any 
lawful  impediment  why  I,  A.  B.,  may  not  be  joined  in 
matrimony  to  C.  D. ; "  and  each  of  the  parties  shall  say 
to  the  other,  "  I  call  upon  these  persons  here  present  to 
witness  that  I,  A.  B.,  do  take  thee,  C.  D.,  to  be  my  wedded 
wife  (or  husband  (m)." )  The  other  form  of  marriage  cere- 
mony provided  by  the  act  is,  for  those  who  object  to 
marry  under  its  regulations,  in  a  registered  building. 
These  are  permitted  to  enter  into  the  contract,  at  the 
office,  and  in  the  presence,  of  the  superintendent  registrar, 
and  some  registrar  of  the  district,  and  in  the  presence 
of  two  witnesses,  with  open  doors,  and  between  the  hours 
aforesaid,  and  making  the  same  declaration  and  using 
the  same  form  of  words  as  in  the  case  of  marriage  in 
a  registered  i)uilding  (n).  If  the  marriage  takes  place  in 
a  church,  the  superintendent's  certificate,  or  in  case  the 

(0  fi&c  7  Will.  4, 0.85,  ss.  18,20;  (m)  6&  7  Will.  4,0.85,8.  20. 

7  Will.  4  &  I  Vict.  c.  22,  s.  35.  (m)  Ibid.  s.  21. 
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parties  should  have  given  notice  to  the  superintendent  of 
difierent  districts,  the  certiticate  of  each  superintendent  is 
to  be  dehvered  to  the  officiating  minister;  if  it  takes  place 
among  the  Quakers,  to  their  registering  officer ;  if  among 
Jews,  to  the  officer  of  a  synagogue  ;  and  in  all  other  cases 
to  the  registrar  present  at  the  marriage  (o). 

2.  Where,  on  the  other  hand,  the  marriage  is  intended 
to  take  place  with  licence,  the  course,  after  issue  of  the  cer- 
tificate, is  for  the  party  to  obtain  a  licence  from  the  super- 
intendent registrar,  for  marriage  in  the  specified  church  or 
building.  And  for  this  purpose  the  party  must  make  oath 
or  solemn  affirmation  that  he  or  she  believes  that  there 
is  not  any  impediment  of  kindred  or  alliance,  or  other 
lawful  hindrance  to  the  said  marriage,  and  that  one  of  the 
said  parties  hath,  for  the  space  of  fifteen  days  immediately 
before  the  day  of  granting  the  licence,  had  his  or  her  usual 
place  of  abode  within  the  district  within  which  the  mar- 
riage is  to  be  solemnized,  and  (where  either  of  the  parties, 
not  being  a  widower  or  widow,  shall  be  under  the  age  of 
twenty-one)  that  the  consent  of  the  person  or  persons, 
whose  consent  is  required  by  law,  has  been  obtained 
thereto,  or  that  there  is  no  person  having  authority  to  give 
such  consent,  as  the  case  may  be(;>). 

The  marriage  may  take  place  on  the  issuing  of  the 
licence ;  and  may  be  solemnized  either  according  to  the 
usages  of  the  Jews  or  Quakers  (where  the  parties  are  of 
those  persuasions),  or  according  to  the  new  methods  of 
celebration  appointed  by  the  act :  and  the  licence  is  in 
each  case  to  be  delivered  to  the  same  officer,  as  the  certi- 
ficate, in  that  of  marriage  on  certificate,  without  licence ; 
and  the  course  of  proceeding  as  to  registmtion  is  the  same. 
But  the  superintendent  registrar  has  no  authority  by  the 
act  to  grant  any  licence  for  marriage  in  a  church  or  chapel 
of  the  Church  of  England  (</);  it  being  the  design  of  the 
legislature  that  in  respect  of  these,  the  archbishop  and 

(o)  6  6(  7  Will.  4,  c.  85,  s.  16.  (p)  Ibid.  s.  12.  (q)  Ibid.  $.  1 1. 
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surrogate,  or  other  officer  entitled  to  grant  licences,  should 
retain  their  former  exclusive  privileges. 

It  is  to  be  observed,  that  the  marriage  must  in  every 
case  (whether  the  solemnization  be  with  licence  or  without) 
take  place  within  the  space  of  three  calendar  months  from 
the  entry  of  the  notice.  For  after  that  period  the  notice 
and  all  proceedings  thereon  are  utterly  void  (r). 

The  act  also  provides,  that  if  any  persons  knowingly 
and  wilfully  intermarry  in  any  other  place  than  that  spe- 
cified in  the  notice  and  certificate,  or  without  due  notice 
to  the  superintendent  registrar,  or  without  certificate  duly 
issued,  or  without  licence  (where  licence  is  required),  or  in 
the  absence  of  the  registrar  or  superintendent  registrar 
(where  his  presence  is  required),  the  marriage  shall  be 
null  and  void  (5) ;  and  that  even  a  valid  marriage  by 
means  of  a  wilfully  false  notice,  certificate,  or  declaration, 
shall  expose  the  party  offending  to  the  same  consequences 
as  are  provided  under  the  former  Marriage  Act  with  re- 
gard to  marriages  procured  by  false  oath  or  fraudulent 
procurement  (0 :  and  farther,  that  every  person  who  shall 
knowingly  and  wilfully  solemnize  marriage  (except  by 
special  licence)  in  any  other  place  than  a  church  or 
chapel  in  which  marriages  may  be  solemnized  according 
to  the  rites  of  the  Church  of  England,  or  the  registered 
building  or  office  specified  in  the  notice  and  certificate 
(except  in  the  case  of  Quakers  and  Jews),  or  shall  solem- 
nize the  same  before  or  after  the  expiration  of  the  periods 
of  time  limited  by  the  act  from  the  issuing  of  the  notice, 
or  in  the  absence  of  the  registrar,  where  the  marriage 
takes  place  in  a  registered  building  or  office,  shall  be 
deemed  guilty  of  felony  («). 

An  important  provision  is  added  (x),  which  relates  only 
to  marriages  according  to  the  rites  of  the  Church  of  Eng- 

(r)  6&7V\'ill.  4,  c.  85,8.  16  j  7  (u)  Ibid.  8.39. 

Will.  4  &  1  Vict.  c.  22,  ».  3.  (i)  Ibid.  s.  26 ;  7  Will.  4  &  1  Vict. 

(1)  6&7  \Vill.4,  C.86,  •.42.  c. 22,  is.  33,  34. 
((>  Ibid.  t.  43. 
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land,  and  which  is  devised  with  a  view  to  relieve  the  in- 
habitants of  populous  districts,  remote  from  any  church 
or  chapel  in  which  marriage  may  be  lawfully  celebrated. 
The  bishop  of  any  diocese  is  empowered  to  authorize,  by 
licence  under  his  hand  and  seal,  the  celebration  of  mar« 
riages  in  any  chapel  of  the  following  descriptions  witbia 
his  diocese,  viz.  any  public  chapel,  with  or  without  a  cha- 
pelry  annexed;  or  any  chapel  duly  licensed  for  the  cele- 
bration of  Divine  Service  according  to  the  rites  of  the 
Church  of  England ;  or  any  chapel,  the  minister  whereof 
is  licensed  to  officiate  therein  according  to  the  rites  of 
the  Church  of  England.  Such  licence  may  be  granted 
with  consent  of  the  patron  and  incumbent  of  the  parish  or 
district  in  which  the  chapel  is  situate,  or  even  without 
such  consent,  after  two  calendar  months'  notice  in  writing 
delivered  to  them  by  the  registrar  of  the  diocese ;  and  it 
is  to  extend  to  all  persons  residing  in  a  given  district,  the 
limits  whereof  shall  be  specified  in  the  licence  itself;  but 
the  parties  are  in  every  case  to  have  the  option  of  being 
married  in  the  church  or  chapel  in  which  the  ceremony 
might  formerly  have  taken  place,  if  they  think,  proper. 

It  is  farther  to  be  observed,  with  respect  to  all  mar- 
riages, whether  taking  place  under  the  4  Geo.  IV.  c.  76,  or 
6  &  7  W.  IV.  c.  85,  that  they  are  required  by  law  to  be  re- 
gistered. For  where  the  marriage  takes  place  in  a  church, 
it  is  provided  that  the  clergyman  shall  immediately,  after 
the  office  of  matrimony  is  solemnized  by  him,  register  the 
same  in  duplicate  in  two  of  the  marriage  register  books, 
in  such  form  as  prescribed  by  that  act,  and  that  every 
rector,  vicar,  or  curate,  shall  deliver  quarterly,  in  April, 
July,  October,  and  January,  a  copy  certified  under  his 
hand,  on  durable  materials,  to  the  superintendent  registrar 
of  the  district,  of  all  entries  of  marriages  in  the  register 
book  for  the  quarter ;  and  one  copy  of  every  such  registry 
book,  when  filled,  shall  be  delivered  to  the  superintendent 
registrar  of  the  district,  and  the  other  copy  shall  remain 
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ill  his  own  keeping  witii  the  other  parish  registers  (.c). 
Where  the  marriage  takes  place  among  Jews  or  Quakers, 
or  befoie  the  registrar  for  marriages,  there  are  similar  pro- 
visions {y).  The  registrar,  however,  is  not  required  to  re- 
gister in  duplicate,  or  to  retain  any  duplicate  of  the  register 
book  in  his  own  keeping,  after  it  is  full. 

Lastly,  we  may  remark,  that  neither  of  these  acts  extend 
to  the  marriages  of  the  royal  family  ;  nor  to  any  marriage 
taking  place  out  of  England.  With  respect  therefore  to 
those  contracted  by  British  subjects  in  Scotland  or  Ire- 
land, or  in  any  foreign  country,  they  are  considered  as 
valid  by  our  law,  if  made  in  such  form  as  is  deemed  suffi- 
cient in  the  place  where  contracted  (2) :  and  the  case  ap- 
pears to  be  the  same  though  the  parties  eloped  to  that 
country  on  purpose  to  evade  the  laws  of  marriage  in 
this  (a).  It  is  also  provided,  by  4  Geo.  IV,  c.  91,  that  mar- 
riages solemnized  by  a  clergyman  in  the  chapel  or  house 
of  an  ambassador,  or  the  chapel  of  a  British  factory 
abroad,  or  by  a  chaplain  or  other  person  officiating  by  au- 
thority within  the  lines  of  a  British  army  abroad,  shall  be 
as  valid  as  if  solemnized  at  home. 

II.  Having  thus  shown  how  marriage  may  be  made,  we 
are  next  to  examine  its  legal  effects  and  consequences. 

For  some  purposes,  the  husband  and  wife  become,  by 
their  marriage,  one  person  in  law  (6).  Therefore  by  the 
common  law,  a  man  cannot  in  general  grant  any  thing  to 

(j)  This  is  provided   by  ihe  31st  (y)  6  k  7  Will.  4,  c.  8G,  s.  31  et 

and  following  sections  of  the  Regis-  seq.;  c.  85,  s.23. 

traiionAct,6&7  VVill.4,c.  86,which  (:)  R.  v.  Hramplon,  10  i:ast,282  ; 

the  Marriage  Act,  c.  85,  declares  to  Lautour  v.  Teesdalc,  2  Marsh.  243 ; 

be  one  and  the  same  act  with  itself.  Doe  v.  Vardill,  5  Barn.  &  Cres.  438  ; 

El  vide  7  Will.  4  &  I  Vict.  c.  22,  for  6  Ring.  N.  C.  385. 

farther   provisions  as  to  registration,  («)  Compton  v.  Bearcroft,  Bui.  N. 

and  3  &  4  Vict.  o.  92,  as  to  the  cus-  P.  113 ;  Co.  Litt.  by  Harg,  79  I),  u. 

tody,  and  admissibility  in  evidence,  of  (1)  ;  Ex  parte  Hall,  I  Ves.&c  B.  112; 

certain  non>parochial  registers  and  re-  Dalryinpio  v.  Dalrymplc,  2  Iliagg.  52. 

cords.  (h)  Co.  Lilt.  112  a. 
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liib  wife,  or  enter  into  covenant  with  her;  nor  can  any 
action  be  brought  between  husband  and  wife;  for  the 
grant,  covenant,  or  suit,  would  suppose  her  separate  exist- 
ence (c).  And  upon  the  same  principle,  \jt  is  generally 
true,  that  all  compacts  between  them  when  single,  are 
avoided  by  the  intermarriage  (</).]]  The  husband,  how- 
ever, may  grant  to  or  contract  with  a  third  person  as  trus- 
tee for  the  wife  (e) ;  and  if  he  conveys  land  to  a  third 
person  to  her  use,  that  will  be  an  eftectual  conveyance 
under  the  statute  of  uses(/).  A  woman  also  may  be 
attorney  or  agent  for  her  husband  (y) ;  Qfor  that  implies 
no  separation  from,  but  is  rather  a  representation  of  her 
loid.]]  And  a  husband  may  bequeath  any  thing  to  his 
wife  by  will ;  for  that  cannot  take  effect  till  the  union  is 
severed  by  his  death  (A).  So  where  the  wife  acts  in  the 
execution  of  a  mere  power  or  authority,  she  may  make  an 
estate  to  the  husband.  Thus  if  she  has  authority  under  a 
will  to  sell,  she  may  eftectually  sell  to  him  (i). 

Upon  the  same  principle  of  the  identity  of  person  be- 
tween husband  and  wife,  they  are  not  allowed  in  trials  of 
any  sort,  to  be  witnesses  for  or  against  each  other  (A). 
For  [[if  they  were  admitted  to  give  evidence  ybr  each  other, 
they  would  contradict  one  maxim  of  law,  nemo  in  propria 
causa  testis  esse  debet;  and  if  against  each  other,  they 
would  contradict  another  maxim,  nemo  tenetur  seipsum 
accusarer^  And  a  concurrent  reason  for  this  rule  is,  that 
Qt  is  impossible  their  testimony  should  be  indifferent.]] 
But  in  the  case  of  a  criminal  prosecution  against  the  hus- 
band, for  violence  against  the  person  of  the  wife,  the  rule 
is  dispensed  with ;  and  upon  the  ground  of  evident  neces- 
sity, she  is  a  competent  witness  to  prove  the  case  against 


(c)  Co.  Liu.  112a;  Beard  ».  Beaid,  Egan,  5  Bing.  N.  C.  196. 
3  Alk.  72.  (A)  Co.  Liu.  112  a. 

(d)  8  Rep.  136  a.  (i)  Ibid. 

(e)  Co.  Litt.  112  a.  (k)  Hawk.  b.  2,  c.  46,  s.  16;  1 
(/)  Ibid.;  I  Sand.  Us.  132.  Hale,  P. C. 301  ;  Wedgewood i. Hart- 
{g)  1  Bl.  Com.  442  ;  M'Georger.  ley,  10  Ad.  c^  El.  619. 
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hira(Z).  It  is  a  provision,  also,  of  the  bankrupt  law(n), 
that  the  commissioners  may  examine  the  bankrupt's  wife, 
touching  a  discovery  of  his  estate  and  effects. 

The  principle  of  identity  between  husband  and  wife 
does  not  extend  to  the  Queen,  whether  regnant  or  consort, 
who  is  considered  by  our  law  as  a  feme  sole,  or  single 
woman  (o). 

While  the  wife  is  thus  considered  for  some  purposes  as 
the  same  person  with  her  husband,  she  is  in  other  points 
of  view  a  distinct  but  subordinate  person  (p),  being  under 
his  cover,  protection,  and  influence,  and  [[therefore  called 
in  our  law-French,  a  feme  covert  {foemina  viro  cooperta).'2 
For  the  same  reason,  Qher  condition  during  her  marriage 
is  called  her  coverture  {q).'2  The  effect  of  the  coverture 
may  be  considered  in  respect,  1,  of  her  person;  2,  of  her 
property ;  3,  of  her  contracts  and  other  transactions. 

1.  As  to  her  person.  The  custody  of  this  belongs  of 
right  to  her  husband  (r),  and  by  some  antient  authorities 
it  was  considered  so  far  under  his  power,  that  he  might 
give  her  moderate  correction.  But  they  also  held,  that 
this  right  [[was  confined  within  reasonable  bounds,  and 
the  husband  was  prohibited  from  using  any  violence  to 
his  wife  aliier  quam  ad  virum,  ex  causa  regiminis  et  cas- 
tigationis  uxoris  suce,  licite  et  rationabiliter  pertinet  {t). 
The  civil  law  gave  the  husband  the  same  or  a  larger  au- 
thority over  his  wife,  allowing  him,  for  some  misdemeanors, 
fiagellis  et  fustibus  acriter  verberare  uxorem,  for  others 
only  modicum  castigationem  adhibere  (u).  But  with  us,  in 
the  politer  reign  of  Charles  II.,  this  power  of  correction 
began  to  be  doubted  {x) ;  and  a  wife  may  now  have  se- 

(/)     State    Trials,     vol.    i.     Lord  (q)  Ibid. 

Audlcy's  case;  R.  v,  Azire,  Str.  633;  (r)  In  re  Cochrane,  8  rowl.  636, 

1  Hale,  V.  C.  301  ;  Hawk,  b.2,  c.  46,  and  the  authorities  there  cited. 

1.  16;  1  bl.  Com.  443;   1  East,  P.  C.  (0  Aloore,  874  ;  F.  N.  U.  80. 

464.  (u)    Nov.   117,  c.    14,  and    Van 

(n)  6  Geo.  4,  c.  IG,  s.  37.  Leeuwen  in  loc. 

(o)  Finch,  L.  86.  (x)  1  Sid.  113 ;  Lord  Leigh's  case, 

(p)  1  131.  Com.  444.  3  Keb.  433. 
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[[curity  of  the  peace  against  her  husband  (i/),  or  in  return, 
a  husband  against  his  wife(z).  Yet  the  lower  rank  of 
people,  who  were  always  fond  of  the  old  common  law,  still 
claim  and  exert  their  antient  privilege ;  and  the  courts  of 
law  will  still  permit  a  husband  to  restrain  his  wife  of  her 
liberty,  in  case  of  any  gross  misbehaviour  (a).^ 

2.  As  to  property.     All  freeholds  of  which  the  wife  is 
seised  at  the  time  of  the  marriage,  or  afterwards,  are  by 
law  vested  in  the  husband  and  wife,  during  the  coverture, 
in  right  of  the  wife  (h).     During  their  joint  lives,  the  hus- 
band is  entitled  to  the  profits,  and  has  the  sole  control  and 
management;  but  cannot  convey  or  charge  tlie  lands  for 
any  longer  period  than  while  his  own  interest  continues. 
If  her  real  estate  be  an  estate  of  inheritance,  whether  fee 
simple  or  fee  tail,  and  he  had  actual  seisin  thereof,  and 
there  has  been  a  child  of  the  marriage  born  alive  and  ca- 
pable of  inheriting  the  property,  the  husband,  upon  the 
wife's  decease,  becomes  solely  seised  of  such  estate  for  his 
life,  and  is  said  in  that  case  to  be  tenant  by  the  curtesy  of 
England  {c).     But  subject  to  these  limited  rights  of  the 
husband,  the  freeholds  of  the  wife  are  not  affected  by  the 
marriage,  and  continue  to  belong  to  her  and  her  heirs. 
Originally,  however,  there  was  no  mode  by  which  the  real 
property  of  married  women  could,  even  with  the  husband's 
concurrence,  be  conveyed  by  them  during  their  coverture, 
for  the  rigour  of  the  antient  law  (jealous  of  the  husband's 
authority  and  power)  declared  the  wife  incapable,  in  any 
case,  of  binding  herself  or  her  heirs,  in  any  direct  mode  of 
alienation.     Indirect  modes  were,  however,  introduced  in 
a  very  distant  age ;  and  till  lately  the  ordinary  way  of 
alienating  the  property  of  a  married  woman,  was  by  the 
fictitious  proceeding  called  levying  a  fine,  in  the  course  of 
which  she  was  privately  examined,  whether  her  act  was 

(y)  Lord  Leigh's  case,  ubi  sujj. ;  rane,  8  Dowl.  630. 

2  Lev.  128.  (J))  1  VVms.  Stund.  263,  n.  4  ;  vide 

(x)  Sim's  case,  Str.  1207.  sup.  vol.  i.  p.  246. 

(a)  R.  t .  Lister,  Str.  478 ;  Child  (c)  Litt.  sec.  36. 
V,  Hardy  man,  ibid.  875;  In  re  Coch- 
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voluntary.  But  by  statute  3  &  4  Will.  IV.  c.  74,  this  tbrm 
of  conveyance  was  abolished  ;  and  by  its  provisions  (which 
we  have  elsewhere  examined  more  at  large),  a  married 
woman  is  now  at  liberty  to  make  disposition  of  her  real 
estate  by  simple  deed,  as  if  she  were  a  feme  sole.  To  make 
the  transaction  valid,  however,  it  is  essential,  as  we  may 
recollect  (except  under  special  circumstances),  that  the 
husband  should  concur  in  the  deed ;  and  that  it  also  be 
produced  and  acknowledged  by  her  before  one  of  the  fifteen 
judges,  a  master  in  chancery,  or  two  of  the  commissioners 
for  that  purpose  appointed  under  the  act;  and  moreover, 
that  she  be  examined  by  these  authorities  apart  from  her 
husband,  to  ascertain  whether  she  freely  consents  to  the 
deed  {d).  As  to  the  alienation  of  her  land  by  devise,  she 
is  (as  elsewhere  shown)  altogether  incompetent  (except 
under  special  circumstances)  to  make  a  will,  either  of  lands 
or  chattels  (e). 

The  husband  has  not  at  common  law  the  power  of 
granting  leases  of  his  wife's  land,  so  as  to  bind  her  or  her 
heirs  after  his  interest  in  the  property  has  determined ; 
and  the  case  is  the  same  though  she  be  made  party  (f). 
But  by  the  statute  32  Hen.  VIII.  c.  28,  the  husband  and 
wife  may  together  make  leases  of  her  lands  of  inheritance, 
so  as  to  have  such  binding  efi'ect.  In  order,  however,  that 
any  lease  should  be  valid  under  this  statute,  certain  requi- 
sites must  be  observed,  which  we  had  occasion  already  to 
notice  in  a  former  part  of  the  work  (g),  and  which  it  is  not 
necessary  again  to  particularize  in  this  place. 

As  to  terms  of  years  and  other  chattels  real,  of  which 
the  woman  is  possessed  at  the  time  of  the  marriage,  or 
which  accrue  to  her  during  coverture,  the  husband  be- 
comes by  the  marriage  possessed  of  them  in  her  right  {h). 
And  he  is  entitled  not  only  to  the  profits  and  the  manage- 

(d)  Sect.  77,  79,  «(».  in)  Vol.  i.  p.  642. 

(«)  Vide  Hup.  p.  "233.  (fc)  Co.  LiU.  46  b  ;  351  a  j  300  a  j 

(/)  Bac.  Ab.  Leasai, C. ;  2 SauDd.  Rast.  655  a ;  vide  VVallis  i<.  HarrisoD, 

by  VVmi.  180,  n.  9.  6  Mee.  &  W.  142. 
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nient  during  their  joint  lives,  but  he  also  may  dispose  of 
them  as  he  pleases,  by  any  act  during  the  coverture ;  and 
they  are  liable  to  be  taken  in  execution  for  his  debts ;  and 
if  he  survives  her,  they  are  absolutely  hi6(i).  But  he 
cannot  devise  them  by  will  (A).  And  if  he  makes  no  dis- 
position of  them  in  his  lifetime,  and  she  survives  him, 
they  remain  to  her  at  his  death,  by  virtue  of  her  original 
title,  and  shall  not  go  to  his  executors  (/).  It  is  also  to 
be  observed,  that  these  rights  of  the  husband  do  not  ex- 
tend to  property  held  by  the  wife  in  autre  droit  (as  in  the 
capacity  of  executrix),  but  only  to  property  of  which  she 
is  possessed  in  her  own  right  (m). 

With  respect  to  the  personal  chattels  of  the  wife,  be- 
longing to  her  at  the  time  of  the  marriage,  or  accruing 
to  her  during  coverture,  they  become  in  general  the  abso- 
lute property  of  the  husband  (n).  But  this  does  not  apply 
to  property  to  which  she  is  entitled  in  autre  droit  (o). 
And  with  respect  to  choses  in  action,  such  as  debts  due 
to  the  wife  on  bond  or  otherwise,  before  her  marriage, 
they  are  so  far  an  exception,  that  they  do  not  in  general 
become  the  husband's  until  he  recovers  them  by  law,  or 
reduces  them  into  possession  (p).  And  if  he  dies  before 
this  is  done,  they  remain  to  the  wife.  So  if  she  dies  be- 
fore he  has  recovered  or  reduced  them  into  possession, 
they  are  part  of  her  estate.  But  lie  is  entitled  to  obtain 
administration  of  her  eftects ;  and  in  capacity  of  her  ad- 
ministrator, he  becomes  the  owner  of  such  property  (q). 

This  right  of  the  husband  to  the  wife's  personal  pro- 
perty   is    subject,  indeed,  in  one  respect,   to    exception. 

(i)  Cora.  Dig.  Bar.  &  Feme,  E.  2;  W.  183. 

2  Bl.  Com.  434.  (o)  Co.  Litt.  351  b ;  vide  Off.  Ex. 

(fc)  Plowd.  418 ;  Com.  Dig.  Bar.  &  7. 

Feme,  E.  2  ;  2  Bl.  Com.  ubi  sup.  (p)  Co.  Litt.  ubi  sup. ;  2  B  I.  Com. 

(/)  Ibid.  434;  Caters  i'.  MadeJey.  6  Mee.  & 

(m)  Ibid.;  1  Rol.  Ab.  88.  W.  423. 

(n)  Co.  Litt.  351b;  2  Bl.   Com.  (9)  Co.  Litt.  by  Butler,  351  a,  note 

334;  Ayling  t-.  Whicher,   1  Nev.  &  (1);  2  Bl.  Cora.  435. 
Per.  416;  Came  v.  Price,  7  Mee.  & 
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For  there  is  a  part  of  her  personal  property,  viz.  her  bed, 
her  apparel,  and  her  personal  ornaments  suitable  to  her 
degree,  which,  under  the  name  of  paraphernalia,  (a  term 
borrowed  from  the  civil  law,  and  signifying  something  over 
and  above  her  dower  (r)),  the  law  secures  in  some  mea- 
sure to  herself.  These  are  not  so  absolutely  the  hus- 
band's, that  they  will  pass  to  his  representatives  in  the 
event  of  her  surviving  him ;  but  the  wife  is  entitled  in 
that  case,  to  retain  them  as  ag'ainst  his  representatives  (s). 
And  as  to  her  necessary  apparel,  it  is  protected  even 
against  the  claim  of  his  creditors,  in  the  event  of  his 
decease (0. 

Such  being  the  interest  acquired  by  the  husband  in  the 
wife's  property,  the  law  reasonably  makes  in  her  favour 
some  compensatory  provisions.  For,  first,  unless  some 
act  has  been  done  to  bar  her  right,  she  is  entitled,  in  the 
event  of  her  surviving  him,  to  dower;  that  is,  to  the  third 
part  of  all  the  lands  and  tenements  in  fee  simple  or  fee 
tail,  of  which  the  husband  was  seised  either  in  law  or  in 
fact,  at  any  time  during  the  coverture,  and  of  which  any 
issue  that  she  might  have  had  could  by  possibility  have 
been  heir,  to  hold  to  herself  for  the  term  of  her  natural 
life  iu).  And  besides  this  provision  after  his  death,  the 
husband  is  liable  during  his  Hfe  to  maintain  her,  that  is, 
provide  her  with  necessaries ;  and  if  he  fails  to  do  so,  she 
has  a  remedy  in  the  Ecclesiastical  Court,  and  also  power 
to  provide  herself,  at  his  expense,  in  the  manner  to  be 
presently  stated  (y). 

3.  As  to  her  contracts  and  other  transactions,  her  co- 
verture subjects  her  to  a  variety  of  disabilities.  She  is 
incapable  generally  of  contracting,  or  of  doing  any  other 
act  to  bind  herself  or  her  husband  {w),  (unless  by  his  au- 

(r)  Ff.23,  3,  9, 1.3.  (v)  Etherington    t).  Parrot,   Lord 

(i)  2  Bl.  Com.  436.  Raym.  1006;  Montague  v.  Benedict, 

(0  Ibid. ;  Noy,  Max.  c.  49.  3  IJiirn.  &  Cres.  G35. 

(ii)Litt.  1.36,  63;  vide  sup.  vol.  i.  (w^  Co.  LiU.  112  b. 
p.  249. 
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thority,  and  as  his  agent  (t)),  and  such  acts  done  by 
her  are  merely  void  (y).  She  is  also  incapable  of  bring- 
ing any  action  at  law  to  obtain  redress  for  an  injury 
sustained  in  her  person  or  property,  unless  the  action  be 
brought  with  her  husband's  concurrence,  and  in  his  name 
as  well  as  her  own  (z).  But  in  consideration  of  this  inca- 
pacity, the  law  on  the  other  hand  excepts  her  in  respect  of 
all  rights  and  causes  of  action  accruing  to  her  during  the 
coverture,  from  those  limitations  of  time  within  which 
other  persons  are  bound  to  assert  their  legal  claims ;  and 
allows  her  for  that  purpose  a  certain  period  after  the  co- 
verture is  determined.  Though  she  cannot  convey,  she 
may  however  in  general  accept  an  estate  until  the  hus- 
band dissents  (a).  And  she  may  in  all  cases  act  independ- 
ently of  her  husband  in  autre  droit,  as  where  she  is  exe- 
cutrix, or  exercises  any  mere  authority  or  power  with 
which  she  is  invested  on  behalf  of  a  third  person  (b). 
There  are  also  with  respect  to  the  disabilities  above  enu- 
merated several  exceptions  which  require  attention.  First, 
as  the  husband  is  bound  to  maintain  her,  her  contracts 
made  for  the  sole  purpose  of  supplying  herself  with  neces- 
saries suitable  to  her  station  in  life,  will  in  general  be 
binding  upon  him,  though  not  upon  herself.  For  if  they 
be  living  together,  his  consent  to  such  contracts  will 
ordinarily  be  presumed ;  though  the  presumption  is  ca- 
pable of  being  repelled  by  special  circumstances,  as  by 
notice  to  the  particular  tradesman  not  to  trust  her  (c). 
And  not  only  while  they  cohabit,  but  even  in  the  event 
of  a  separation  by  consent,  he  is  in  general  liable  on  her 
contracts  for  supplies  of  this  description,  if  no  provision 

(x)  M'George  v.  Egan.  5  Ring.  N.  (a)  Com.  Dig.  Bar.  fit  Feme,  P. 

C.  196;    Offley  v.  Clay,   2  Man.  &  (6)  Ibid. 

Gran.  172.  (c)  Manby  v.  Scott,  cited  6  Bing. 

(y)  1  Bl.  Com.  444 ;   Com.  Dig.  559 ;    Etlieringlon    i'.    Parrot,    Lord 

Bar.  &  Feme.  Raym.  1006 ;    Montague  v.  Benedict, 

(s)  Eubankeu.Owen,  5  Ad.  &  EI.  3  Barn.  &Cres.635;  Seaton   r.  Be- 

298 ;   Ayling  f .  Whicher,  6  Ad.  &  nedict.  5  Bing.  28. 
£1.  259. 
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be  otherwise  made  for  her;  for  the  tradesman  is  then 
considered  (even  though  he  has  notice  not  to  trust  her) 
as  standing  in  her  place,  and  as  enforcing  indirectly,  her 
right  to  be  maintained  (d).  But  on  the  other  hand,  the 
husband  incurs  no  such  liability  if  she  departs  from  him 
against  his  will,  and  without  sufficient  excuse  arising  from 
his  ill  treatment  (e),  or  is  dismissed  by  him  for  adultery,  or 
during  the  separation  commits  adultery  (/),  or  if  by  sen- 
tence of  the  Ecclesiastical  Couit,  or  by  private  arrange- 
ment, she  has  a  separate  allowance  secured  to  her,  and 
regularly  paid  (g).  A  wife  may  also  contract  as  a  feme 
sole,  so  as  to  bind  herself,  and  may  sue  or  be  sued,  or  do 
any  other  act  as  a,  feme  sole,  in  case  her  husband  be  trans- 
ported upon  an  attainder  for  felony  {h).  And  by  the  cus- 
tom of  London,  where  a  woman  carries  on  trade  within 
that  city  on  her  own  sole  account,  the  husband  having  no 
concern  with  it,  she  is  competent  to  bind  herself  by  simple 
contract,  in  any  matter  relating  to  such  trade  (i).  It  is 
also  to  be  recollected,  that  though  a  feme  covert  cannot  in 
general  sell  or  convey,  yet  she  may  convey  her  real  estate 
with  her  husband's  concurrence,  by  deed  duely  acknow- 
ledged before  the  proper  authorities,  pursuant  to  those 
provisions  of  the  3  &:  4  Will.  IV.  c.  74,  to  which  we  have 
had  occasion  already  to  advert. 

While  a  woman's  coverture  thus  subjects  her  to  various 
disabilities,  it  entitles  her  on  the  other  hand  to  certain 
protections  or  privileges.  For,  first,  she  cannot  be  sued 
in  a  civil  action,  without  making  her  husband  a  joint  de- 
fendant (k) ;  and  this  appUes  not  only  to  causes  of  action 

(d)  Bolton  ti.  Prentice,  Str.  1214;  (g)   Hunt    r.   De   Blaquiere,    ubi 

Etherington  y.  Parrot,  ubi  sup.;  Men-  sup.;    INIizen   u.  Pick,  3  Mce.  &  W. 

tague  V.  benedict,  ubi  sup. ;  Hunt  v.  481 ;  Grindell  v,  Godinond,  5  Ad.  & 

De  lUaquiere,  6  Bing.  650.  Kl.  755  ;  1  Barn.  &  Ad.  803. 

(«)  8tra.875;  Ilorwood  «.  Ileffcr,  (h)  Co.   Lilt.    133  a;    .Marshall  v. 

3  Tiunl.421 ;   Houiiston  r.  Smith,  3  Ilutton,  8  T.K.  645  ;  Marsh  v,  llut- 

Bing.  127.  chinson,   2  Bos.  &    J'ul.  226;    Kx 

(/)  Govier  v.  Hancock,  6  '1'.  R.  parte  Franks,  7  Bing.  762. 
603  ;  Symcs  r.  Goodfellow,  2  Bing.  (/)  Lavie  r.  Philips,  3  Burr.  1776  ; 

N.C.  632  ;  6  T.  B.  547.  Beard  v.  Webb,  2  B.  &  P.  93,  101. 

(k)  1  Bla.  Com.  4*3. 
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arising  against  her  after  the  marriage,  but  also  to  her 
debts  and  otlier  liabilities  contracted  before  that  period. 
For  he  is  considered  as  responsible  for  her  in  respect  of 
all  demands  of  a  civil  nature,  having  by  the  marriage 
adopted  her  and  her  circumstances  together  (in).  And 
even  where  she  is  sued  in  autre  droits  she  is  entitled  to  the 
same  shelter  of  being  joined  with  her  husband,  though  her 
acts  in  that  capacity  are  (as  already  noticed)  free  from  his 
controul  (n). 

There  are  also  cases  in  which  the  coverture  protects 
her  from  criminal  prosecution,  and  that  absolutely;  so 
that  she  cannot  even  be  indicted  jointly  with  her  husband. 
For  a  feme  covert  is  not  liable  to  be  prosecuted  at  all  for 
some  felonies  committed  by  her  in  the  presence  of  her 
husband  (o),  the  law  supposing  her  to  act  in  such  case 
under  his  coercion  (/>).  But  the  exemption  extends  not 
to  treason,  murder,  or  manslaughter  (y) ;  nor,  according 
to  the  prevalent  opinion,  to  any  case  of  mere  misde- 
meanor (r) ;  nor  to  any  crime  whatever  committed  by  her 
in  the  absence  of  her  husband  («),  or  even  in  his  pre- 
sence, if  the  evidence  shows  that  she  was  acting  volun- 
tarily, and  was  the  principal  instrument  (J).  And  where 
she  is  liable  as  a  criminal,  she  may  be  indicted  as  such  (in 
general)  without  making  her  husband  a  joint  defendant, 
contrary  to  the  rule  which  obtains  (as  already  stated)  in  a 
civil  action. 

Having  thus  examined  the  effects  which  result  at  com- 
mon law  from  the  conjugal  relation,  it  may  be  desirable  to 
advert  to  the  manner  in  which  they  are  modified  by  the 
principles  of  equity. 

Though  the  husband  and  wife  cannot  at  common  law 
contract  with  each  other,  or  grant  to  each  other  directly, 

(m)  1   lil.  Com.    443 ;   Tracey  v.  (p)   1  Bl.  Com.  444. 

M'ArhoD,  7  Dowl.  532.  (9)  1  Hale,  P.  C.  47. 

(n)  Mounson  v.  Bourn,  Cro.  Car.  (r)  4    Bl.  Com.   by   Rylaod,   29, 

619.  n.  (lU.) 

(o)  Hale,   P.  C.  45,  516;   Hawk.  («)  Russ.  &  Ry.  27. 

b.  1.  c.  1,  s.  9  ;  IB).  Com.  444.  (t)  1  Hale,  P.  C.  516. 
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yet  even  direct  gifts  between  husband  and  wife  are  often 
considered  as  effectual  in  the  Courts  of  Equity  (u) ;  and 
these  courts  will  also  take  cognizance  of  any  trust  created 
in  favour  of  the  wife,  whether  by  the  husband  or  a  stranger; 
and,  in  administering  that  jurisdiction,  will  take  views  of 
the  rights  of  a  feme  covert  materially  different  in  some 
respects  from  those  of  the  common  law.  For  though  by 
that  law  her  personal  property  in  general  vests  absolutely 
in  her  husband,  and  he  takes  a  joint  interest  also  in  her 
real  estate,  so  that  she  can  have  no  separate  property,  yet, 
in  contemplation  of  equity,  she  has  a  separate  and  inde- 
pendent estate  in  whatever  property  or  interest  is  secured 
to  her  through  the  medium  of  a  trustee,  provided  the  in- 
tention of  the  grantor  be  distinctly  declared,  that  she 
should  have  it  to  her  sole  and  separate  use  (x).  And  as  it 
is  a  rule  in  equity  that  a  trust  shall  never  fail  for  want  of 
a  trustee,  it  follows,  that  where  the  intention  to  give  her 
a  separate  benefit  is  clear,  she  will  be  held  in  equity  to 
take  a  separate  estate,  even  though  the  donor  should  have 
omitted  to  name  any  trustee,  and  the  estate  consequently 
vests  at  common  law  in  the  husband ;  for,  to  effectuate 
such  intended  trust,  the  court  will,  if  necessary,  consider 
the  husband  himself  as  her  trustee  (?/).  Where  the  wife 
indeed  becomes  entitled  during  the  coverture  to  any 
equitable  property  not  settled  to  her  separate  use,  the 
Courts  of  Equity  follow  the  principle  of  the  common 
law,  and  allow  the  husband  to  claim  it  as  his  own  ;  but 
even  in  that  case  they  will  not  assist  his  claim,  except 
upon  condition  of  his  making  an  adequate  provision  for 
her  out  of  the  fund,  unless  she  already  enjoys  a  compe- 
tent settlement,  or  freely  consents  to  its  being  paid  over 
to  him  without  condition  (z).  It  is  also  to  be  observed, 
that  in  respect  of  any  trust  property  settled  to  the  se- 
parate use  of  the  wife,  the  courts  of  equity  allow  her  to 

(it)  Lucas  ti.  Lucas,  1  Atk.  .271;  (y)  Bennetu.  Davis,2  P.Wms.lUe. 

Slanniog  t>.  Style,  3  V.  Wms.  334.  (s)  Foob.  Tr.  Lq.  96  ;  Co.  Litt.  by 

(x)  FoDb.  Tr.  £q.  94.  Butler,  351  a,  n. 
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sue  her  husband,  or  be  sued  by  him ;  though  it  is  a  rule, 
as  we  have  seen,  of  the  common  law,  founded  on  their 
identity  of  person,  that  they  are  incapable  of  standing 
towards  each  other  in  the  relation  of  plaintiff  and  defend- 
ant, in  the  courts  where  that  law  is  administered  (a).  And 
we  may  take  occasion  here  incidentally  to  notice,  that  the 
rule  of  the  Ecclesiastical  Courts,  in  matters  falling  within 
their  jurisdiction,  is  the  same  in  this  resj)ect  with  the  rule 
in  equity;  that  is,  they  permit  husband  and  wife  to  be 
opposed  to  each  other  as  parties  in  a  suit  {b). 

A  Court  of  Equity  will  also  allow  the  estate  of  a  married 
woman,  settled  on  her  to  her  separate  use,  to  be  conveyed, 
or  charged  by  her  at  her  pleasure,  though  by  the  rule  of 
the  common  law  she  is  generally  incapable,  as  we  have 
seen,  of  making  any  conveyance  or  disposition  of  her  pro- 
perty (c).  Gifts  of  income,  however,  to  the  separate  use 
of  a  married  woman,  are  often  accompanied  with  a  pro- 
viso against  her  making  any  assignment  of  her  interest, 
by  way  of  anticipation,  of  the  growing  p  -•  during 

the  coverture;  and  such  a  proviso  (noi\N  i'wg  the 

general  rule  of  law  invalidating  all  restrictions  on  aliena- 
tion) will  be  effectual  (J). 

Provision  being  often  made  for  married  women  by  wi]^ 
of  marriage  settlement^  or  by  way  of  separate  maintenancef 
it  will  be  desirable,  before  we  conclude  the  present  head, 
to  take  some  notice  of  both  these  subjects.     And — 

1.  With  respect  to  marriage  settlements. 

Where  the  parties  contemplating  a  marriage  are  pos- 
sessed of  considerable  property,  it  is  common  for  the  in- 
tended husband,  before  the  marriage,  to  make  a  settle- 
ment out  of  his  estate,  for  the  benefit  of  the  wife.  This 
provision  for  her  is  very  usually  made  by  securing  to  her, 
through  the  medium  of  trustees,  a  rent-charge  on  his 
landed  estate  during  their  joint  lives  (to  be  paid  into  her 

(a)  Fonb.  Tr.  Eq.  94.  (d)  Woodmeston  v.  Walker.2  Russ. 

(<»)  Ibid.  &  M.   197  ;  Brown  v.  Pocock,  ibid, 

(c)  Bac.  Ab.  Bar.  &  F.  507.  210. 
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proper  hands  and  to  her  separate  use)  for  pin  money  (as  it 
is  called),  and  also  securing  to  her  a  farther  rent-charge 
for  her  life,  in  the  event  of  her  surviving  her  husband  ; 
which  last  allowance  is  usually  called  hex  jointure  (e),  and 
is  accepted  in  lieu  of  her  dower.  In  return  for  this,  if  the 
lady  possesses  a  money  portion,  it  is  usually  relinquished 
by  her  to  the  husband  (/);  but  if  the  amount  be  large,  he 
often  secures  the  return  of  a  part  of  it  upon  certain  con- 
tingencies to  her  family.  If  there  is  hereditary  rank  or 
title  to  be  supported,  or  it  is  in  contemplation  to  found  a 
family,  the  deed  also  usually  contains  provisions  for  en- 
tailing the  bulk  of  the  landed  estate  on  the  issue  of  the 
marriage ;  which  is  done  by  settling  it  upon  the  father  for 
life,  and  after  his  death,  on  the  first  and  other  sons  suc- 
cessively in  tail,  and  then  on  the  daughters  in  tail,  with 
the  intervention  of  trustees,  to  preserve  the  contingent  re- 
mainders, and  prevent  their  being  defeated  by  any  aliena- 
tion of  the  father.  This  mode  of  limitation  (as  we  have 
had  occasion  before  to  remark  {g)  )  is  denominated  a  strict 
settlement;  its  effect  being  to  tie  up  the  estate  and  pre- 
vent the  possibility  of  cutting  off  the  entail  until  the  first 
son  shall  attain  the  age  of  twenty-one  ;  and  it  constitutes 
'the  only  mode  (except  an  executory  devise)  by  which  a 
certain  and  indefeasible  provision  can  be  secured  to  an 
imborn  child  (A). 

A  marriage  settlement  may  be  either  in  contemplation 
of  marriage,  or  after  marriage  has  taken  place.  The 
former  kind  (or  ante-nuptial  settlements),  being  made  on 
what  the  law  deems  valuable  consideration,  viz.  future 
marriage,  cannot  be  impeached  (except  under  circum- 
stances of  fraud)  even  by  persons  to  whom  the  husband 
is  indebted  at  the  time  j  but  are  binding  against  all  the 
world  (i).     A  post-nuptial  settlement,  on  the  other  hand, 

(e)  As  to  joiDture,  vide  sup.  vol.  i.  (A)  Christian's  Blackstone,  vol.  ii. 

p.  255.  p.  172.  (n.) 

(y  )  Hayes,  Conv.  249,  n.  (t;    Cadogan    v.  KenDett,   Cowp. 

(g)  Sup.  vol.  i.  pp.  306,  307.  432. 
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is  in  general  considered  as  voluntary  (k),  that  is  made  on 
no  valuable  consideration  ;  and,  if  it  relate  to  lands  or  te- 
nements, is  consequently,  by  the  effect  of  the  statute  27 
E!iz.  c.  4,  void  as  against  subsequent  purchasers  for  valu- 
able consideration,  whether  they  purchase  with  notice  of 
the  settlement  or  not(/),  the  husband  being  allowed  to 
defeat  in  this  way  his  own  previous  gift.  A  post-nuptial 
settlement,  whether  relating  to  real  or  personal  property, 
is  moreover,  by  the  effect  of  the  statute  13  Eliz.  c.  5,  void 
as  against  all  creditors  to  whom  the  husband  was  indebted 
at  the  time  of  the  settlement,  without  possessing  adequate 
means  of  payment ;  and  also  as  against  subsequent  cre- 
ditors, if  he  made  it  with  the  fraudulent  view  of  defeating 
their  future  claims  (w).  But  as  against  all  others,  a  settle- 
ment after  marriage,  though  voluntary  in  its  nature,  is 
effectual;  and  there  are  instances  in  which  it  is  deemed 
not  voluntary,  and  therefore  valid  as  against  all  the  world  ; 
as  in  the  case  where  it  is  executed  in  pursuance  of  a  written 
contract  to  that  ett'ect  entered  into  before  marriage  (n),  or 
as  the  condition  of  the  husband's  obtaining  possession  of 
property  to  which  the  wife  was  equitably  entitled  (o),  or  in 
consideration  of  an  additional  portion  paid  to  him  by  her 
friends  after  the  marriage  (p). 

2.  With  respect  to  separate  maintenance. 

Although  the  law  looks  with  great  disfavour  on  any 
agreement  the  object  of  which  is  to  relieve  from  the  duties 
and  obligations  arising  from  the  conjugal  relation,  yet 
where  the  husband  and  wife  have  actually  come  to  a  reso- 
lution to  live  separately,  the  courts,  both  of  la  wand  equity, 
have  in  many  cases  recognized  the  validity  of  agreements 


(k)  Beaumont   v.  Thorpe,  1   Ves.  Add.  363;  Walker  v.  Burrows,  1  Atk. 

sen.  27.  93  ;  Stileman  v.  Ashdown,  2  Atk.  481. 

(0  Jchnson  v.  Legard,  6  Mau.  &  («)  Doe  i.  Rolfe,8  Ad.&  £1.650; 

Sel.  60.  Doe  v.  Rowe,  4  Bing.  N.  C.  737. 

(m)  Kidney  v.  Coussmaker,  12  Ves.  (o)  Wheeler  v.  Caryl,  Amb.  121. 

156;  Holloway  v.  Millard,  1  Madd.  (p)  Russell  v.  Hammond,   1  Atk. 

421;  Shears   i..  Rogers,   3   Barn.  &  13;  Wheeler  v.  Caryl,  Amb.  121. 
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made  for  the  purpose  of  carrying  this  resolution  into  ef- 
fect {q). 

This  is  usually  done  by  the  husband  covenanting  with 
trustees  appointed  on  behalf  of  the  wife,  that  he  will  pro- 
vide certain  sums  for  her  separate  maintenance,  the  trus- 
tees covenanting  in  return  to  indemnify  the  husband 
against  the  debts  of  the  wife,  and  that  she  shall  release 
all  claims  of  jointure  and  dower.  The  deed  also  contains 
in  general  a  clause  in  which  each  party  covenants  not  to 
molest  or  interfere  with  the  other,  and  not  sue  for  the 
restitution  of  conjugal  rights.  Under  such  an  agreement, 
the  wife  is  entitled  to  receive  her  separate  allowance,  so 
long  as  the  separation  continues,  and  while  she  observes 
the  covenant,  on  her  part,  in  the  deed  contained  ;  and  she 
does  not  forfeit  that  claim  even  by  the  commission  of 
adultery  (r). 

It  is  to  be  observed,  however,  that  though  the  law  al- 
lows provision  to  be  made  for  a  separation  already  deter- 
mined on,  yet  it  will  not  sanction  any  agreement,  the 
effect  of  which  is  to  provide  for  the  contingency  of  a  future 
separation  at  the  pleasure  of  the  parties,  because  this  has 
a  tendency  to  promote  that  event,  contrary  to  the  manifest 
policy  of  the  law  (s).  It  is  also  to  be  understood  that  a 
married  woman,  though  thus  separated  from  her  husband, 
is  not  thereby  divested,  in  any  other  respect,  of  the  con- 
dition of  coverture  {t). 

III.  We  are  next  to  consider  the  manner  in  which  mar- 
riage may  be  dissolved.  This  may  be  either  by  death  or 
divorce.  [^There  are  two  kinds  of  divorce,  the  one  total, 
the  other  partial ;  the  one  a  vinculo  matrimonii,  the  other 


(9)  Westmealh  D.  Westmcath,  Jac 
Rep.  126  ;  1  Dow  &  Clark,  519 ; 
Jee  «.  Thurlow,  2  Barn.&  Cres.  647 
Wilsoo  V.  Mushett,  3  Barn.  &c  Adol 
752;  Jones «.  Wailc,  1  Uing.  N.  C 
656.  545 

(r)  Jee  V.  Thurlow,  ubisup.;  Bay- 


non  V.  Batley,  8  Bing.  256. 

(s)  Duraiit  v.  Tilley,  7  Trice,  577  ; 
Hindley  v.  Marquis  of  Westmealh, 
6  Barn.6c  Cres.  300. 

(t)  Marshall  v.   Rutfon,  8  T.  R. 
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[[merely  H  mensd  et  thoro.  The  total  divorce,  a  vinculo 
matrimonii,  is  obtained  by  sentence  of  the  ecclesiastical 
court;  and  the  proceedings  for  that  purpose  must  be 
founded  on  some  of  the  canonical  causes  of  impediment 
before  mentioned,  and  those  existing  before  the  marriage, 
not  supervenient  or  arising  afterwards,  as  may  be  the  case 
in  corporal  imbecility.  For  in  cases  of  total  divorce  the 
marriage  is  declared  null,  as  having  been  absolutely  un- 
lawful ab  initio,  and  the  parties  are  therefore  separated 
pro  salute  aniinarum.'^  The  issue  of  such  marriage  as  is 
thus  entirely  dissolved  are  bastards  (u) ;  and  the  parties 
may  contract  another  marriage  (x). 

[[Divorce  a  mensd  et  thoro,  is  when  the  marriage  is  just 
and  lawful  ab  initio,  but  for  some  supervenient  cause  it 
becomes  improper  or  impossible  for  the  parties  to  live 
together,  as  in  the  case  of  intolerable  cruelty  in  the  hus- 
band, or  adultery  in  either  of  the  parties  (y).^  In  such 
cases  divorce  from  bed  and  board  will  be  granted  by  the 
ecclesiastical  court ;  but  this  is  a  sentence  effecting  the 
separation  of  the  parties  only,  and  not  annulling  the  mar- 
riage itself ;  and  therefore  essentially  different  from  a  di- 
vorce a  vinculo.  The  species  of  divorce  last  mentioned 
cannot,  indeed,  be  decreed  upon  any  grounds  of  this  de- 
scription ;  Qfor  the  canon  law,  which  the  common  law 
follows  in  this  respect,  deems  so  highly,  and  with  such 
mysterious  reverence  of  the  nuptial  tye,  that  it  will  not 
allow  it  to  be  unloosed  for  any  cause  whatsoever  that 
arises  after  the  union  is  made.  And  this  is  said  to  be  built 
on  the  divine  revealed  law,  though  that  expressly  assigns 
incontinence  as  a  cause  (and  indeed  the  only  cause)  why 
a  man  may  put  away  his  wife  and  marry  another  (z).]] 

(u)  Co.  Litt.235.  itone,  441,  n,  (9).     A  perpetual  dis- 

(x)  Moore,  666  ;  Stephens  ti.  Totty,  ease,  however,  or  the  infamy  of  the 

Cro.  £liz.  908.  husband  when  convicted  of   an  un- 

(y)  Blackstone  here  refers  also  to  natural  oflTence,  have  also  been  held 

"intolerable   ill  temper"   as  another  grounds  for  this  species  cf  divorce;  3 

sufficient   cause.     But  see  Evans  v.  Bl.  Com.  94,  and  note  by  Chr. 

Evans,  I  Hagg.36 ;  Coleridge's  Black-  (»)  Matt.  xix.  9. 
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The  civil  law,  [[which  is  partly  of  pagan  original,  allows 
many  causes  of  absolute  divorce,  and  some  of  them  pretty 
severe  ones  (as  if  a  wife  goes  to  the  theatre,  or  public 
games,  without  the  knowledge  or  consent  of  the  hus- 
band (a)  ) ;  but  among  them  adultery  is  the  principal,  and 
with  reason  named  the  first  (b).  But  with  us  in  Eng- 
land, adultery  is  only  a  cause  of  separation  from  bed  and 
board  (c) ;  for  which  the  best  reason  that  can  be  given  is, 
that  if  divorces  were  allowed  to  depend  upon  a  matter 
within  the  power  of  either  of  the  parties,  they  would  pro- 
bably be  extremely  frequent,  as  was  the  case  when  di- 
vorces were  allowed  for  canonical  disabilities,  on  the  mere 
confession  of  the  parties,  which  is  now  prohibited  by  the 
canons  (c?).]]  Nor  can  even  this  relief  of  a  divorce  a  mensa 
et  thoro  be  obtained  by  the  husband  in  case  of  adultery,  if 
the  wife  recriminates,  and  proves  that  he  also  has  been 
unfaithful  to  the  marriage  vow,  or  if  it  appears  that,  after 
knowledge  of  her  adultery,  he  has  cohabited  with  her  (e). 
[[In  case  of  divorce,  a  mensa  et  thoro,  the  law  allows 
alimony  to  the  wife,  which  is  that  allowance  which  is 
made  to  a  woman  for  her  support,  out  of  the  husband's 
estate  j  being  settled  at  the  discretion  of  the  ecclesiastical 
judge,  on  consideration  of  all  the  circumstances  of  the 
case  {f).  This  is  sometimes  called  her  estovers,  for  which, 
if  he  refuses  payment,  there  is,  besides  the  ordinary  process 
of  excommunication,  a  suit  at  common  law  de  estoveriis 
hahendis,  in  order  to  recover  itC^r).  It  is  generally  pro- 
portioned to  the  rank  and  quality  of  the  parties.^]  But 
the  law  allows  no  alimony  to  the  wife  in  case  the  divorce 


(a)  Nov.  117.  ber,  ibid. 

(fo)  Cod.  5,  17, 8.  (d)  Can.  1603,  c.  105  ;  2  Phil.  168  ; 

(c)    Moore,  683;    Bac.  Ab.  Mar-  1  Hagg.  304. 

riage,  E.  3.     Adultery  was  ancienlly  (e)  1  Ought.  317;   Burn,    Ecc.  L. 

held   cause  for  divorce  a  vinculo  in  Marriage,  xi. 

this  country,  3  Salk.  138.     But  the  (/)  Wilson  v.  Smyth,  1  Barn.  & 

Inw   was   otherwise   settled    in    Fol-  Adol.  801. 

jamb'scase,  44  Eliz.  inlheStarCham-  (g)  1  Lev.  6. 
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was  obtained  for  adultery  on  her  part,  nor  in  case  of  her 
having,  from  other  sources,  a  sufficient  income  {h). 

Though  a  divorce  a  vinculo  cannot  be  obtained,  in  the 
regular  course  of  law,  on  the  ground  of  adultery,  yet  it 
is  frequently  granted  on  that  ground  by  a  private  act  of 
parliament ;  it  having  become  the  practice  of  the  legis- 
lature to  exercise  its  authority  in  this  matter,  by  way  of 
extraordinary  relief  to  the  injured  party.  This  proceeding 
usually  originates  in  the  House  of  Lords.  To  prevent 
collusion,  the  petitioner  for  a  divorce  bill  must  attend 
upon  the  second  reading,  to  be  examined  at  the  bar,  and 
the  adultery  must  be  proved  by  witnesses.  By  the  general 
rule  evidence  must  also  be  given  in  the  committee  on  the 
bill,  that  a  sentence  of  divorce  has  been  obtained  in  the 
spiritual  court,  and  (where  the  husband  is  the  petitioner) 
that  judgment  has  been  given  for  the  husband  in  some 
court  of  law,  in  an  action  for  damages  brought  by  him 
against  the  seducer.  Where  no  such  proceedings  have 
taken  place,  the  practice  of  parliament  requires  that  some 
satisfactory  reason  should  be  given  for  the  omission;  for 
example,  that  the  husband  has  not  been  able  to  discover 
who  was  the  adulterer,  or  that  the  adulterer  died  before 
a  verdict  could  be  obtained  against  him.  In  passing  such 
bills  also  it  is  the  ordinary  course  of  the  legislature,  to 
make  some  provision  for  the  wife,  out  of  the  husband's 
estate. 

(/))  3  Bl.  Com.  94  ;  Cowel,  tit.  AlimoDy,  2  Hagg.  203. 
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CHAPTER  III. 

OF    PARENT    AND    CHILD. 


[[The  next,  and  the  most  universal  relation  in  nature,  is 
immediately  derived  from  the  preceding,  being  that  be- 
tween parent  and  child.^ 

Children  are  of  two  sorts,  legitimate,  and  illegitimate 
or  bastards,  which  will  lead  us.  First,  to  consider  the  law 
of  legitimacy, — Secondly,  the  reciprocal  duties  and  rights 
between  parents  and  their  legitimate  offspring, — And, 
Lastly,  the  rights  and  incapacities  of  bastards. 

I.  A  legitimate  child  is  one  born  of  wedlock  ;  or  (more 
particularly)  one  between  whose  parents  the  relation  of 
marriage  subsisted  either  at  the  time  when  he  was  be- 
gotten, or  at  the  time  when  he  was  born,  or  at  some  inter- 
vening period  :  and  all  persons  otherwise  circumstanced 
are,  by  the  laws  of  England,  bastards  (a).  For  a  child 
begotten  of  parents  married  at  the  time  or  married  after- 
wards, is  legitimate,  though  in  consequence  of  the  death 
of  one  of  them,  or  their  parliamentary  divorce  a  vinculo,  the 
marriage  was  dissolved  before  he  was  born.  And  the  case 
is  the  same  with  one  born  of  parents  married  at  the  time, 
though  they  were  unmarried  when  he  was  begotten.  But 
where  the  issue  is  begotten  before  the  marriage  of  its 
parents,  our  law  makes  it  an  indispensable  condition  to 
its  legitimacy,  that  they  should  intermarry  at  some  period 

(a)Co,LiU.7b,244a;lBl.  Com.  N.  C.  385  (in   the   house  of  lords). 

446;  R.  II.  Lufle,  8  East,  193,  and  As  to  the  derivation  of  the  term  bastard, 

the  authorities  there  cited.  Doe  v.  vide  Co.  Litt.  by  Butler,  243  b,  n.  (2). 
Vardill,  &  Darn.  &  Cres.  438 ;  G  I3ing. 
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before  its  birth  (6).  In  this  last  point  the  civil  and  canon 
laws  differ  materially  from  our's,  for,  according  to  them, 
it  is  sufficient  to  render  the  issue  legitimate,  that  the  parents 
should  intermarry  after  its  birth  (c).  But  Qthe  reason  of 
our  English  law  is  surely  much  superior  to  that  of  the 
Roman,]]  it  being  one  main  end  of  marriage,  to  ascertain 
some  person  to  whom  the  care,  the  maintenance,  and  the 
education  of  the  children  should  belong ;  and  this  end  is 
undoubtedly  better  answered  by  legitimating,  as  with  us, 
all  issue  born  after  wedlock,  than  by  legitimating,  as  in  tlie 
Roman  law,  all  issue  of  the  same  parties  even  born  before 
wedlock,  so  as  wedlock  afterwards  ensues.  1.  [[Because  of 
the  very  great  uncertainty  there  will  generally  be,]]  under 
the  Roman  Law,  Qin  the  proof,  that  the  issue  was  really 
begotten  by  the  same  man]]  who  afterwards  becomes  hus- 
band; whereas,  by  confining  the  proof  to  the  birth  during 
marriage,  our  law  has  rendered  it  much  more  certain  what 
child  is  legitimate,  and  who  is  to  take  care  of  the  child. 
2.  [[Because,  by  the  Roman  law,  a  child  may  be  continued 
a  bastard,  or  made  legitimate,  at  the  option  of  the  father 
and  mother,  by  a  marriage  ex  post  facto,  thereby  opening 
a  door  to  many  partialities,  which  by  our  law  are  pre- 
vented.]] 3.  Because  this  rule  of  the  Roman  law  is  evidently 
a  great  encouragement  to  unlawful  cohabitation ;  particu- 
larly as  it  [[admits  of  no  limitation  as  to  the  time  or  num- 
ber of  bastards  so  to  be  legitimated  ;  but  a  dozen  of  them 
may,  twenty  years  after  their  birth,  by  the  subsequent 
marriage  of  their  parents,  be  admitted  to  all  the  privileges 


(b)  Fium  the  remotest  period  of  its  n.  (I),  where  farther  informatioa  will 

history,  our  law  hasconsidered  an  ante-  be  found  on  this  subject.  The  doctrine 

flatus  as  illegitimate.  Doe  v.  Vardill,  of  legitimacy  by  a  subsequent  marriage 

ubi  su[).     And  it  has  been  lately  dc-  is  said  to  have  been  established  in  the 

cided,  that  even  where  born  in  a  foreign  civil  law,  by  Constantine,  and  confirm- 

country  the  law  of  which  allows  ante-  ed  by  Justinian  ;    and    to  have  been 

nati  to  be  legitimate,  he  is  neverthe-  established  in  the  canon    law,  by  a 

less  incapable  of  inheriting  to  land  in  constitution  of  Pope   Alexander    the 

England.— Ibid.  Third,  in  1160  ;  ibid. 

(r)  Co.   Lilt,    by    Duller,  245   a. 
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[[of  legitimate  children.  This  is  plainly  a  great  discourage- 
ment to  the  matrimonial  state,  to  which  one  main  induce- 
ment is  usually  not  only  the  desire  of  having  children,  but 
also  the  desire  of  procreating  lawful  heirs ;  whereas  our 
constitutions  guard  against  this  indecency,  and  at  the 
same  time  give  sufficient  allowance  to  the  frailties  of 
human  nature.  For  if  a  child  be  begotten  while  the  pa- 
rents are  single,  and  they  will  endeavour  to  make  an 
early  reparation  for  the  offence,  by  marrying  within  a  few 
months  after,  our  law  is  so  indulgent  as  not  to  bastardize 
the  child,  if  it  be  born  though  not  begotten  in  lawful  wed- 
lock ;  for  this  is  an  incident  that  can  happen  but  once,  since 
all  future  children  will  be  begotten  as  well  as  born  within 
the  rules  of  honour  and  civil  society.  Upon  reasons  like 
these,  we  may  suppose  the  peers  to  have  acted  at  the 
parliament  of  Merton,  when  they  refused  to  enact,  that 
children  born  before  marriage  should  be  esteemed  legi- 
timate (a)'2- 

What  has  been  hitherto  said  supposes,  it  will  be  ob- 
served, the  true  parentage  in  each  case  to  be  established ; 
but  that  is  a  point  which,  even  as  regards  the  ostensible 
issue  of  married  persons,  the  law  permits  to  be  brought 
into  controversy.  [[As  if  the  husband  be  out  of  the  king- 
dom of  England,  or,  as  the  law  somewhat  loosely  phrases 
it,  extra  quatuor  maria,  for  above  nine  months,  so  that  no 
access  to  his  wife  can  be  presumed,  her  issue  during  that 
period  shall  be  bastards.]]  And  children  born  during 
marriage  may  be  also  proved  bastards,  by  other  cogent 
evidence — as  by  proof  of  the  impotency  of  the  husband, 
or  that  they  had  no  opportunity  (though  both  within 
the  realm  {b)  of  sexual  intercourse  within  such  period  as 

(a)  Rogaverunt  omnet tipi$coj>i  mag'  mulare  qua:  hue  usque  usi lata  sunt  et 

natei,  u(  coiisentiient  quod  nati  ante  approhata:.  Stat.  20  Men.  3,  c.  9.    See 

matrimonitim  etsenl  legitimi,  sicut  illi  the  Introduction  to  the  Great  Charter, 

qui  nati  tnnt  pott  matrimoniumf  qnta  edit.  Oxon.  1759,  tu/>  ufiiii)  r2r>3  ;  also 

eccleiia  tatet  habtt  pro  U^itimis,     Et  the  remarks  upon   tliis  statute  in  Doe 

omntt  comitti  et  baronei  una  voce  re-  v.  Vardill,  6  J3ing.  N.  C.  385. 

tpiwderunt,  quod  nuhtnt   leget  Anglitt  (fc)  Lord  Coke  lays  it  down  that 
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is  consistent  with  their  being  the  parents,  or  even  by  proof 
of  circumstances  tending  strongly  to  the  inference  that 
no  such  intercourse  (supposing  it  to  be  possible)  in  fact 
took  place  (c).  So  Qin  a  divorce  a  mensd  et  thoro,  if  the 
wife^  afterwards  [[breeds  children  they  are  bastards,  for 
the  law  will  presume  the  husband  and  wife  live  con- 
formably to  the  sentence  of  separation,  unless  access  be 
proved  {d).  And  in  case  of  divorce  in  the  spiritual  court 
a  vinculo  matrimonii,  all  the  issue  born,]]  even  before  the 
divorce,  Qare  bastards,  because  such  divorce  is  always 
upon  some  cause  that  rendered  the  marriage  unlawful  and 
null  from  the  beginning.]]  But  except  where  a  divorce 
has  taken  place  between  the  married  parties,  or  evidence 
is  given  of  facts  sufficient  to  disprove  their  sexual  inter- 
course, the  law  always  presumes  in  favour  of  the  legiti- 
macy of  a  child  born  to  the  wife  during  the  marriage  (e). 
Upon  the  same  principle,  too,  legitimacy  will  always  be 
presumed  (subject  to  the  same  exceptions)  with  respect  to 
children  born  after  the  coverture  has  ceased  by  reason  of 
the  husband's  death,  unless  the  birth  takes  place  so  long 
afterwards  that  the  child  clearly  could  not  be  begotten 
by  him.  And  what  shall  be  considered  as  the  ultimum 
tempus  pariendi,  or  the  extreme  period  between  the  con- 
ception and  the  birth,  is  a  point  that  the  law  has  not 
exactly  determined,  but  leaves  as  a  matter  of  fact,  in  each 
particular  case,  to  the  decision  of  a  jury,  who  are  to  judge 
of  it  according  to  the  circumstances,  and  the  testimony 
which  persons  of  experience  may  give  of  the  course  of 
nature  on  this  subject  (/). 

the  legitimacy  is  not  capable  of  being  (e)  1  Salk.  123  ;   1  Bl.  Com.  457  ; 

disputed  if  the  father  was  within  the  Goodright  v.  Saul,  4  T.  R.  356. 

four  seas;  Co.  Litt.  244  a.     But  the  (/)  Lord  Coke  layg  it  down  as  a 

law  is  now  otherwise  settled.  positive  rule,  that  the  extreme  period 

(c)  II.  n.  Lubbenham,  4  T.  R.  251 ;  is  nine  mooths,  or  forty  weeks,  Co. 

Goodright  t'.  Saul,  ibid.  356;  R.  v.  Liu.  123  b.     But  though  that  is  the 

LufTe,  8   East,   193  ;  Le  Marchaot's  usual  limit,  the  lavr   considers  it    as 

Report  of  the  cases  of  the  Banbury  subject  to  some  variation,  vide  1  BI. 

Peerage  and  Gardner  Peerage,  and  the  Com.  457  ;  Co.  Litt.  by  Harg.  123  b, 

authorities  there  cited.  d.(1);  Alsop  r.  Bowlrell,  Cro.  Jac. 

(d  )  7  Rep.  42  ;  3  P.  Wms.  275  j  541 ;  Case  of  the  Gardner  Peerage. 
1  Salk.  123. 
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In  connexion  with  this  matter,  we  may  notice  a  pro- 
ceeding in  our  antient  law,  and  of  which  there  have  been 
instances  in  modern  times,  applicable  to  the  case,  Qwhere 
a  widow  is  suspected  to  feign  herself  with  child,  in  order 
to  produce  a  supposititious  heir  to  the  estate  ;  an  attempt 
which  the  rigour  of  the  Gothic  constitution  esteemed 
equivalent  to  the  most  atrocious  theft,  and  therefore 
punished  with  death  {g).  In  this  case,  with  us,  the  heir 
presumptive  may  have  a  writ  de  ventre  inspiciendo,  to 
examine  whether  she  be  with  child  or  not(//),  and  if  she 
be,  to  keep  her  under  proper  restraint  till  delivered ;  which 
is  entirely  conformable  to  the  practice  of  the  civil  law  (i) : 
but  if  the  widow  be  upon  due  examination  found  not 
pregnant,  the  presumptive  heir  shall  be  admitted  to  the 
inheritance,  though  liable  to  lose  it  again  on  the  birth 
of  a  child  within  forty  weeks  from  the  death  of  a  hus- 
band (/i).  But  if  a  man  dies,  and  his  widow  soon  after 
marries  again,  and  a  child  is  born  within  such  a  time  as 
that  by  the  course  of  nature  it  might  have  been  the  child 
of  either  husband,  in  this  case  he  is  said  to  be  more  than 
ordinarily  legitimate,  and^  it  is  laid  down,  that  Qie  may, 
when  he  arrives  to  years  of  discretion,  choose  which  of  the 
fathers  he  pleases  (/)•  To  prevent  this,  among  other  incon- 
veniences, the  civil  law  ordained  that  no  widow  should 
marry  infra  annum  luctus  (m),  a  rule  which  obtained  so 
early  as  the  reign  of  Augustus  (n),  if  not  of  Romulus : 
and  the  same  constitution  was  probably  handed  down  to 
our  early  ancestors  from  the  Romans,  during  their  stay  in 
the  island,  for  we  find  it  established  under  the  Saxon  and 
Danish  governments  (o).]] 

(g)  Stiemh.  De  JureGoth.!.3,c.5.  has  been  questioned,  ibid.  n.  (7),  by 

(fc)  Bract.  I.  2,  c.  32  ;  Aiscough's  Harg. 

ca»e,   2    r.    Wms.   691  ;    Ex    parte  (m)  Cod.  5,  9,  2. 

Wallop,  4  Bro.  C.  C.  90  ;  Co.  Lilt.  (n)  But  the  year  was  then  only  ten 

by  Ilarg.  8  b  and  n.  (3)  ;  ibid.  123  b,  months,  Ov.  Fast.  I.  27. 

n.  ( 1 ).  (o)  Sit  omnis  vidua  sine  mnrilo  diio- 

(i)  Ff.  25,  lit.  4,  per  tot.  decim  menses,  LI.  Ethel,  a.  d.  1008  ; 

(/t)  Btitton.  c.  66,  p.  166.  I.I.  Canut.  c.  71. 

{I)  Co.  Lilt.  8a;  but  this  doctrine 
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II.  Having  thus  explained  to  what  children  the  epithet 
of  legitimate  applies,  we  are  next  to  consider  the  duties  of 
parents  towards,  and  their  power  over  such  children,  and 
the  reciprocal  duties  of  the  children  towards  their  parents. 

1.  And  first,  the  duties  of  the  parents  ;  Qwhich  princi- 
pally consist  in  three  particulars,  the  maintenance  of  the 
children,  their  protection,  and  their  education. 

The  duty  of  parents  to  provide  for  the  maintenance  of 
their  children,  is  a  principle  of  natural  law;  an  obligation, 
says  Pufiendorf(/)),  laid  on  them  not  only  by  nature  her- 
self, but  by  their  own  proper  act,  in  bringing  them  into 
the  world :  for  they  would  be  in  the  highest  manner  in- 
jurious to  their  issue,  if  they  only  gave  their  children  life, 
that  they  might  afterwards  see  them  perish.  By  begetting 
them,  therefore,  they  have  entered  into  a  voluntary  obliga- 
tion, to  endeavour,  as  far  as  in  them  lies,  that  the  life 
which  they  have  bestowed  shall  be  supported  and  pre- 
served. And  thus  the  children  will  have  a  perfect  right  of 
receiving  maintenance  from  their  parents.  And  the  presi- 
dent Montesquieu  {(j)  has  a  very  just  observation  upon  this 
head  :  that  the  establishment  of  marriage  in  all  civilized 
states  is  built  on  this  natural  obligation  of  the  father  to 
provide  for  his  children  ;  for  that  ascertains  and  makes 
known  the  person  who  is  bound  to  fulfil  this  obligation  : 
whereas,  in  promiscuous  and  illicit  conjunctions,  the  father 
is  unknown  ;  and  the  mother  finds  a  thousand  obstacles  in 
her  way, — shame,  remorse,  the  constmint  of  her  sex,  and 
the  rigour  of  laws, — that  stifle  her  inclinations  to  perform 
this  duty,  and  besides,  she  generally  wants  ability. 

The  municipal  laws  of  all  well-regulated  states  have 
taken  care  to  enforce  this  duty :  though  Providence  has 
done  it  more  effectually  than  any  laws,  by  implanting  in 
the  breast  of  every  parent  that  natural  rogyi,  or  insuper- 
able degree  of  affection,  which  not  even  the  deformity  of 
person  or  mind,  not  even  the  wickedness,  ingratitude,  and 
rebellion  of  children,  can  totally  suppress  or  extinguish. 
(/))  L.  ofN.  1.  4,  c.ll.  (9)  Sp.  L.b.23,c.  2. 
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[[The  civil  law  (r)  obliges  the  parent  to  provide  mainte- 
nance for  his  child;  and,  if  he  refuses,  '^  judex  de  ea  re 
cognoscet"  Nay,  it  carries  this  matter  so  far,  that  it  will 
not  suffer  a  parent  at  his  death  totally  to  disinherit  his 
child,  without  expressly  giving  his  reason  for  so  doing ; 
and  there  are  fourteen  such  reasons  reckoned  up  (5),  which 
may  justify  such  disinherison.  If  the  parent  alleged  no 
reason,  or  a  bad,  or  a  false  one,  the  child  might  set  the 
will  aside,  tanquam  testamentum  inofficiosum,  a  testament 
contrary  to  the  natural  duty  of  the  parent.  And  it  is 
remarkable  under  what  colour  the  children  were  to  move 
for  relief  in  such  a  case  by  suggesting  that  the  parent 
had  lost  the  use  of  his  reason,  when  he  made  the  inoffi- 
cious testament.  And  this,  as  Puffendorf  observes  {t),  was 
not  to  bring  into  dispute  the  testator's  power  of  disinherit- 
ing his  own  offspring,  but  to  examine  the  motives  upon 
which  he  did  it ;  and,  if  they  were  found  defective  in  rea- 
son, then  to  set  them  aside.  But  perhaps  this  is  going 
rather  too  far  :  every  man  has,  or  ought  to  have,  by  the  laws 
of  society,  a  power  over  his  own  property;  and,  as  Grotius 
very  well  distinguishes  (?/),  natural  right  obliges  to  give  a 
necessary  maintenance  to  children  ;  but  what  is  more  than 
that,  they  have  no  other  right  to,  than  as  it  is  given  them 
by  the  favour  of  their  parents,  or  the  positive  constitutions 
of  the  municipal  law.]] 

Let  us  next  see  what  provision  our  own  laws  have  made 
on  this  subject.  However  plain  the  moral  obligation  that 
every  man  shall  provide  for  those  descended  from  his  loins, 
it  is  one  which  the  common  law  seems  to  have  given  no 
means  of  enforcing  (y),  perhaps  because  its  neglect  was 
considered  as  an  improbable  case.  But  very  slight  cir- 
cumstances will  be  sufficient  to  raise  the  presumption  of 
a  contract  on  the  part  of  the  father  to  pay  for  necessaries 
provided  to  his   infant   child  {w) ;    and   the   statute  law 

(O  Ff.  25,  3,  6.  («)  Sed  vide  Urmston  v.  Newco- 

(0  Nov.  115.  men,  4  Ad.  &  EI.  899. 

(<)  L.  4,  c.  II,  «.  7.  (w)  Law  v.  Wilkin,  6  Ad.  &   El. 

(«)  De  J.clIM.  2,  c.  7,  n.  3.  718. 
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among  its  other  provisions  relating  to  the  poor,  has  made 
it  compulsory  upon  all  parents  whose  circumstances  enable 
them  to  do  so,  to  provide  a  maintenance  for  their  children, 
of  whatever  age,  when  in  poverty,  and  unable  through  in- 
fancy, disease,  or  accident,  to  support  themselves.  The 
manner  in  which  this  obligation  shall  be  performed,  is  thus 
pointed  out  (y).  The  father  and  mother,  grandfather  and 
grandmother,  or  children,  of  poor  persons  not  able  to  work, 
shall  maintain  them  at  their  own  charges,  if  of  suflficient 
ability,  according  as  the  quarter  sessions,  or  two  justices 
in  petty  sessions,  shall  direct  (z):  and  if  a  parent  runs 
away  and  leaves  his  children,  the  churchwardens  and 
overseers  of  the  parish  shall  seize  his  rents,  goods  and 
chattels,  and  dispose  of  them  towards  their  relief  (a).  And 
by  4  &  5  Will.  IV.  c.  76,  ss.  66,  57,  all  relief  given  under 
the  poor  laws  to  any  child  or  children  under  the  age  of 
sixteen  (not  being  blind,  or  deaf  and  dumb),  shall  be 
considered  as  given  to  the  father,  or  (if  he  is  dead)  to 
the  widow ;  and  every  person  is  made  liable  to  maintain 
his  wife's  children  (whether  legitimate  or  illegitimate)  be- 
fore marriage,  as  part  of  his  family,  and  shall  be  charge- 
able with  all  relief  granted  to  them  under  the  poor-laws, 
until  they  attain  the  age  of  sixteen,  or  until  the  death  of 
the  mother  (ft).  '^ 

[[No  pej-son  is  bound  to  provide  a  maintenance  for  his 
issue,  unless  where  the  children  are  impotent  and  unable 
to  work,  either  through  infancy,  disease,  or  accident ;  and 
then  is  only  obliged  to  find  them  with  necessaries.  For 
the  policy  of  our  laws,  which  are  ever  watchful  to  pro- 
mote industry,  did  not  mean  to  compel  a  father  to  main- 
tain his  idle  and  lazy  children  in  ease  and  indolence  :  but 


(v)  Stat.  43  Eliz.  c.  2.  ment,  R.  r.  Walthamslow.  6  Ad.  ic 

(s)  Slat.  5  Geo.  1,  c.  8.  El.  301.     As  to  the  former  state  of 

(a)  43  Eliz.  c.  2  ;  59  Geo.  3,  c.  12,  the  law  with  respect  to  the  duty  of 

s.  26.  the  second  husband  in  this  particular, 

(6)  Such  children,  however,  do  not  vide  Coo|H;r  v.  Martin,  4  East,  76. 

acquire  the  second   husband's  settle- 

VOL.  II.  .Y 
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[[thought  it  unjust  to  oblige  the  parent,  against  his  will,  to 
provide  them  with  superfluities,  and  other  indulgences  of 
fortune ;  imagining  they  might  trust  to  the  impulse  of 
nature,  if  the  children  were  deserving  of  such  favours.^ 
As  religious  zeal,  however,  is  sometimes  found  too  strong 
for  parental  tenderness,  when  the  two  feelings  happen  to 
come  into  opposition,  it  has  been  deemed  necessary  to 
enact  {d),  [[that  if  any  Popish  parent  shall  refuse  to  allow 
his  Protestant  child  a  fitting  maintenance,  with  a  view  to 
compel  him  to  change  his  religion,  the  Lord  Chancellor 
shall,  by  order  of  the  court,  constrain  him  to  do  what  is 
just  and  reasonable.  And  by  another  statute  (e),  if  Jewish 
parents  refuse  to  allow  their  Protestant  children  a  fitting 
maintenance  suitable  to  the  fortune  of  the  parent,  the  Lord 
Chancellor,  on  complaint,  may  make  such  order  therein  as 
he  shall  see  proper. 

Our  law  has  made  no  provision  to  prevent  the  disin- 
heriting of  children  by  will :  leaving  every  man's  property 
in  his  own  disposal,  upon  a  principle  of  liberty  in  this,  as 
well  as  every  other  action :  though  perhaps  it  had  not 
been  amiss,  if  the  parent  had  been  bound  to  leave  them  at 
the  least  a  necessary  subsistence.  Indeed,  among  persons 
of  any  rank  or  fortune,  a  competency  is  generally  provided 
for  younger  children,  and  the  bulk  of  the  estate  settled 
upon  the  eldest,  by  the  marriage  articles. 

From  the  duty  of  maintenance  we  may  easily  pass  to 
that  of  protection, — which  is  also  a  natural  duty,  but  rather 
permitted  than  enjoined  by  any  municipal  laws;  nature, 
in  this  respect,  working  so  strongly  as  to  need  rather  a 
check  than  a  spur.]]  It  is,  however,  distinctly  recognized 
in  the  English  jurisprudence ;  it  being  laid  down  that  a 
parent  may  maintain  and  uphold  his  children  in  their  law 
suits,  without  being  guilty  of  the  legal  crime  of  maintain- 
ing quarrels  (/) :  and  may  also  justify  an  assault  and 
battery  in  defence  of  their  persons  {g), 

(d)  Stat.  1 1  &  12  Will.  3,  c.  4.  (/)  2  Inst.  564. 

(e)  1  Ann.  »t.  1,  c.  30.  (g)  1  Hawk.  P.  C.  131. 
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[[The  last  duty  of  parents  to  their  children  is  that  of 
giving-  them  an  education  suitable  to  their  station  in  life  : 
a  duty  pointed  out  by  reason,  and  of  far  the  greatest  im- 
portance of  any.  For,  as  Puffendorf  very  well  observes  (i)» 
it  is  not  easy  to  imagine  or  allow,  that  a  parent  has  con- 
ferred any  considerable  benefit  upon  his  child  by  bringing 
him  into  the  world,  if  he  afterwards  entirely  neglects  his 
culture  and  education,  and  suffers  him  to  grow  up  like  a 
mere  beast,  to  lead  a  life  useless  to  others,  and  shameful 
to  himself.  Yet  the  municipal  laws  of  most  countries 
seem  to  be  defective  in  this  point,  by  not  constraining  the 
parent  to  bestow  a  proper  education  upon  his  children. 
Perhaps  they  thought  it  punishment  enough  to  leave  the 
parent,  who  neglects  the  instruction  of  his  family,  to 
labour  under  those  griefs  and  inconveniences,  which  his 
family,  so  uninstructed,  will  be  sure  to  bring  upon  him. 
Our  laws,  though  their  defects  in  this  particular  cannot  be 
denied,  have  in  one  instance  made  a  wise  provision  for 
breeding  up  the  rising  generation  :  since  the  poor  and 
laborious  part  of  the  community,  when  past  the  age  of 
nurture,  are  taken  out  of  the  hands  of  their  parents,  by 
the  statutes  for  apprenticing  poor  children  (A) ;  and  are 
placed  out  by  the  public  in  such  a  manner,  as  may  render 
their  abilities,  in  their  several  stations,  of  the  greatest  ad- 
vantage to  the  commonwealth. 

2.  The  power  of  parents  over  their  children  is  derived 
from  the  former  consideration,  their  duty  :  this  authority 
being  given  them,  partly  to  enable  the  parent  more  effec- 
tually to  perform  his  duty,  and  partly  as  a  recompense  for 
his  care  and  trouble  in  the  faithful  discharge  of  it.  And 
upon  this  score  the  municipal  laws  of  some  nations  have 
given  a  much  larger  authority  to  the  parents  than  others. 
The  antient  Roman  laws  gave  the  father  a  power  of  life 
and  death  over  his  children ;  upon  this  principle,  that  he 


(0  L.  of  N.  b.  6.  c.  2.  s.  12.  (fe)  Vide  sup.  p.  272. 
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[[who  gave  had  also  the  power  of  taking  away  (Z).  But  the 
rigour  of  these  laws  was  softened  by  subsequent  consti- 
tutions ;  so  that  {in)  we  find  a  father  banished  by  the  Em- 
peror Hadrian  for  killing  his  son,  though  he  had  committed 
a  very  heinous  crime,  upon  this  maxim,  that  '^ patria 
potestas  in  pietate  debet,  non  in  atrocitate,  consistere." 
But  still  they  maintained  to  the  last  a  very  large  and 
absolute  authority  :  for  a  son  could  not  acquire  any  pro- 
perty of  his  own  during  the  life  of  his  father ;  but  all  his 
acquisitions  belonged  to  the  father,  or  at  least  the  profits 
of  them,  for  his  life  (n). 

The  power  of  a  parent  by  our  English  laws  is  much 
more  moderate ;  but  still  sufficient  to  keep  the  child  in 
order  and  obedience.]]  A  father  is,  generally  speaking, 
guardian  (a  relation  of  which  we  shall  speak  in  the  next 
chapter)  to  his  infant  children  ;  and  it  is  understood,  that 
though  this  right  ceases  in  some  instances  and  for  some 
purposes  at  fourteen,  he  is  always  entitled,  in  his  paternal 
capacity,  to  the  control  of  their  persons  until  the  age  of 
twenty-one  (o) ;  and  if  the  possession  of  them  during  this 
period  be  withheld  from  him,  he  may  in  general  regain  it 
by  writ  of  habeas  corpus(p),  of  which  more  will  be  said  in 
the  next  chapter.  Besides  which,  the  right  of  the  father, 
mother,  or  other  guardian,  to  infants  of  tender  age,  is  pro- 
tected in  some  measure  by  the  provisions  of  the  criminal 
law:  for  by  9  Geo.  IV.  c.  31,  all  persons  who  by  force  or 
fraud  take  or  entice  away,  or  detain  any  child  under  the 
age  of  ten,  with  intent  either  to  deprive  its  parent,  or  any 
other  person  having  lawful  charge  of  it,  of  the  possession 
thereof,  or  to  steal  any  article  about  its  person,  shall 
incur  the  penalties  of  felony.  A  father  [[may  also  law- 
fully correct  his  child,  being  under  age,  in  a  reasonable 

(/)  Ff.  28.  2,  11  ;  Cod.  8,  47,  10.  (p)  Murrny's   case,   5   East,  223; 

(m)  VU  48,  9,  6.  Karl    of    Westineatli's   case,    Jacob, 

(»i)  Inst.  2,  9,  1.  251;   Ex  parte  M'Cleilan,    I   Dowl. 

(o)   1  lil.  Com.  461.     Sec  llie  iiuxl  01;   R.  u.  (Jrecnhill,  4   Ad.  &    Ell. 

chapter.  <J-JI- 
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[[manner  ((7);  for  this  is  for  the  benefit  of  his  education.^ 
His  consent  to  the  marriage  of  his  child,  if  under  age,  is 
also  required ;  for  by  the  Marriage  Acts,  4  Geo.  IV.  c.  76, 
and  6  &:  7  Will.  IV.  c.  85,  in  case  of  a  marriage  without 
licence,  the  declaration  of  the  father's  dissent  will  render 
the  proceedings  void;  and  no  licence  to  marry  shall  be 
granted,  unless  an  oath  is  made  that  the  parties  are  of  age, 
or  that  such  consent  has  been  obtained.  QAnd  this  also 
is  another  means  which  the  law  has  put  into  the  parent's 
hands,  in  order  the  better  to  discharge  his  duty  ;  first, 
of  protecting  his  children  from  the  snares  of  artful  and 
designing  persons ;  and,  next,  of  settling  them  properly 
in  life,  by  preventing  the  ill  consequences  of  too  early  and 
precipitate  marriages.^  As  to  property,  also,  where  the 
child  happens  to  have  any  real  estate  independent  of  his 
father,  the  latter,  in  capacity  of  guardian,  has  generally 
the  charge  of  it,  and  ujay  receive  the  rents  and  profits 
during  the  minority,  subject  to  the  liability  to  account  for 
them  on  the  attainment  of  full  age.  But  the  legal  power 
of  a  father  over  the  persons  or  property  of  his  children, 
extends  not  in  any  case  beyond  the  age  of  twenty-one  : 
[[for  they  are  then  enfranchised  by  arriving  at  years  of  dis- 
cretion, or  that  point  which  the  law  has  established  (as 
some  must  necessarily  be  established)  when  the  empire  of 
the  father,  or  other  guardian,  gives  place  to  the  empire  of 
reason.  Yet,  till  that  age  arrives,]]  or  till  their  marriage, 
(which  is  another  species  of  emancipation),  [[this  empire  of 
the  father  continues  even  after  his  death  ;  for  he  may  by 
his  will  appoint  a  guardian  to  his  unmarried  children  (r). 
He  may  also  delegate  part  of  his  parental  authority,  during 
his  life,  to  the  tutor  or  schoolmaster  of  his  child ;  who 
is  then  in  loco  parentis,  and  has  such  a  portion  of  the 
power  of  the  parent  committed  to  his  charge,  viz.  that  of 
restraint  and  correction,  as  may  be  necessary  to  answer 
the  purposes  for  which  he  is  employed.]] 

(y)   1  Hawk.  p.  C.  130.  (r)  12  Car.  2,  c.  24. 
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With  respect  to  the  mother,  she  has  no  legal  power 
over  the  child  in  the  father's  lifetime,  at  least  as  against 
the  father,  except  that  by  the  2  &:  3  Vict.  c.  54,  where  the 
child  is  within  seven  years,  the  Lord  Chancellor  or  Master 
of  the  Rolls  may,  upon  the  mother's  petition,  (unless  she 
has  been  adjudged  an  adulteress),  make  an  order  on  the 
father  or  testamentary  guardian,  to  deliver  it  into  her 
custody.  But  after  the  father's  death,  she  is  entitled,  as 
it  seems,  to  the  custody  of  the  infant  until  twenty-one ; 
and  by  the  Marriage  Act,  4  Geo.  IV.  c.  76,  where  there 
is  no  other  guardian  appointed,  the  mother,  if  unmarried, 
stands  in  the  father's  place,  after  his  death,  as  to  the  con- 
sent required  to  the  child's  marriage  during  minority.  She 
cannot,  however,  (like  the  father,)  appoint  a  guardian  by 
will  (s). 

3.  QThe  duties  of  children  to  their  parents  arise  from  a 
principle  of  natural  justice  and  retribution.  For  to  those 
who  gave  us  existence,  we  naturally  owe  subjection  and 
obedience  during  our  minority,  and  honour  and  reverence 
ever  after :  they,  who  protected  the  weakness  of  our  in- 
fancy, are  entitled  to  our  protection  in  the  infirmity  of 
their  age ;  they,  who  by  sustenance  and  education  have 
enabled  their  offspring  to  prosper,  ought  in  return  to  be 
supported  by  that  offspring  in  case  they  stand  in  need  of 
assistance.  Upon  this  principle  proceed  all  the  duties  of 
children  to  their  parents,  which  are  enjoined  by  positive 
laws,]]  In  this  country  the  law  has  not  deemed  it  neces- 
sary to  make  much  provision  on  the  subject  of  the  filial 
obligations.  But  it  is  held  [[that  a  child  is  justified  in  de- 
fending the  person,  and  maintaining  the  cause  or  suit  of  a 
parent,  as  a  parent  is  justified  in  performing  the  same  du- 
ties for  a  child  (O-]]  And  by  the  statutes  relating  to  the 
poor,  the  children  of  every  poor,  old,  blind,  lame  and  im- 
potent person,  or  other  poor  person  not  able  to  work, 
shall,  if  of  sufficient  ability,  at  their  own  charges  relieve 

(0  Vaughan,  180;  Ex  parte  Ed-  (t)  1  Bl.  Com.  454. 

wards,  3  Alk.  519. 
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and  maintain  every  such  person,  in  the  manner  and  ac- 
cording to  the  rate  which  the  justices  of  the  peace  at  their 
quarter  sessions  shall  direct  (u). 

III.  We  are  next  to  consider  the  case  of  illegitimate 
children,  or  bastards.  The  duty  of  parents  to  their  bas- 
tard children,  by  our  law,  is  principally  that  of  mainte- 
nance. QFor,  though  bastards  are  not  looked  upon  as 
children  to  any  civil  purposes,  yet  the  ties  of  nature  are 
not  so  easily  dissolved,]]  and  the  support  of  the  ofl'spring 
by  the  parent  is,  for  reasons  already  noticed,  a  matter  of 
natural  obligation.  QThe  civil  law,  therefore,  when  it 
denied  maintenance  to  bastards  begotten  under  certain 
atrocious  circumstances  (x),  was  neither  consonant  to  na- 
ture, nor  reason,  however  profligate  and  wicked  the  parents 
might  justly  be  esteemed.]] 

The  method  in  which  the  English  law  provides  mainte- 
nance for  them  is  as  follows.  The  mother  of  a  bastard 
is  entitled  to  its  custody  (as  it  would  seem)  in  prefer- 
ence to  its  putative  father  (y) ;  and  is  bound  to  maintain 
it  as  part  of  her  family,  while  she  remains  unmarried,  or 
until  the  child  attains  the  age  of  sixteen,  or  gains  a  settle- 
ment in  its  own  right,  or  (being  a  female)  is  married  (s) ; 
and  in  the  event  of  the  mother's  marriage,  the  same  lia- 
bility attaches  to  her  husband  (o).  If  by  reason  of  the 
mother's  inability,  the  bastard,  while  dependent  upon  her, 
becomes  chargeable  to  a  parish,  the  overseers  or  guardians 
of  the  poor  may,  if  they  think  proper,  apply  at  any  time 
within  three  calendar  months  afterwards,  to  the  justices  of 
the  peace  in  special  or  petty  sessions,  for  an  order  upon 
any  person  whom  they  shall  charge  as  the  putative  father, 
to  reimburse  the  parish  (b).     Upon  such  order  the  court  is 

(u)  43  Eliz.  c.  2,  s.  7  ;  4  &  5  Will.  2  &  3  Vict.  c.  85;  Laing  v.  Spicer, 

4,  c.  76,  5.  78.  1  Tyr.  &  Gran.  358  ;  R.  t».  Wendron, 

(x)  Nov.  89,  c.  15.  7  Ad.  &  F.I.  819. 

(y)  R.  V.  Hopkins,  7  East.  579  ;  (a)  4  ic  5  Will.  4.  c.  76,  ss.  57,  78. 

Ex  parte  Ann  Knee,  1  N.  R.  148.  {b)  4  6c  5  Will.  4,  c.  76,   s.  72; 

(»)  4  6c5\Vill.4,  c.  76,  ss.57,71;  2  &  3  Vict.  c.  85. 
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to  receive  evidence;  and  if  satisfied,  after  hearing  both 
parties,  that  the  party  charged  is  really  the  father,  such 
order  shall  be  made  on  that  person  as  is  just  and  reason- 
able under  the  circumstances  of  the  case.  It  is  provided, 
however,  that  the  mother's  testimony  of  paternity  must 
be  corroborated  to  the  satisfaction  of  the  court,  by  other 
testimony  in  some  material  particular ;  and  farther,  that 
the  order  shall  be  in  force  only  until  the  child  attains 
seven  years  (c).  The  party  charged  is  also  entitled  to  with- 
draw the  case  from  the  justices  at  special  or  petty  sessions, 
and  to  transfer  it  to  the  justices  at  quarter  sessions,  upon 
entering  into  recognizance  to  appear  before  the  latter 
court  personally,  and  to  abide  their  judgment  (d).  Such 
is  the  present  law  of  maintenance  in  bastardy,  that  is,  the 
law  in  regard  to  illegitimate  children  born  subsequently 
to  the  passing  of  the  poor  law  amendment  act,  4  &  5 
Will.  IV.  c.  76.  But  as  to  those  born  before,  the  former 
law  on  this  subject  is  still  in  force ;  and  under  this,  the 
course  of  proceeding  when  a  bastard  had  become  charge- 
able to  a  parish,  or  was  likely  to  become  so,  was  for  the 
overseers  of  the  parish  to  apply  to  two  justices  of  the 
peace  for  an  order  of  filiation  and  maintenance,  which 
might  be  obtained  upon  the  unsupported  evidence  of  the 
woman  herself;  and  remained  in  force  while  the  child 
continued  to  be  chargeable  (e). 

Though  maintenance  is  thus  provided  for  illegitimate 
children,  they  labour,  on  the  other  hand,  under  several  in- 
capacities and  disadvantages,  all  founded  on  the  general 
doctrine  that  a  bastard  is  for  legal  purposes  Jiiius  nullius, 
or,  as  it  is  sometimes  ex]n'esse6,  Jiiius  populi{f).     He  is 

(c)  4  &  5  Will.  4,  c.  76,  s.  72.  shire,  7  Ad,  &  Kl.  480,  484,  485 ;  R. 

(d)  2  &  3  Vitt.  c.  85.  V.  Wendron.  7  Ad.  &  Kl.  819 ;  R.  v. 

(e)  As  to  the  maintenance  of  has-  T>cwis,  1  VV.,  W.  &  H.  632.  As  to 
tards  under  the  new  law,  vido  4  &  5  tlie  old  law  on  the  subject,  6  Geo.  2, 
Will.  4,  c.  76,  »».  69—76  ;  2  &c  3  c.  31  ;  49  Geo.  3,  c.  68 ;  54  Geo.  3, 
Vict.  c.  86;  H.  v.  Heath,  5  Ad.  &  c.  170. 

El.  343  i  R.  I).  Justices  of  N.  Riding,  (/)  Forleso.  de  LL.  c.  4. 

6  Ad.  &   Kl.  863;  R.  v.  Cambridge- 
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therefore  not  entitled  to  the  name  either  of  his  reputed 
father  or  mother  {g),  though  he  may  acquire  for  himself  a 
surname  by  reputation ;  nor  can  he  take  property  by  the 
mere  description  of  child  of  his  reputed  parent,  until  he 
had  acquired  the  reputation  of  standing  in  that  relation  to 
him  (A).  So,  with  respect  to  the  acquisition  of  property 
jure  sanguinis,  he  is  in  a  ditierent  position  from  others — 
for  he  can  neither  be  heir  to  any  one,  or  have  an  heir, 
the  issue  of  his  own  body  excepted  —  because  being  wm//»m« 
Jilius,  he  has  no  ancestor  from  whom  inheritable  blood 
can  be  derived,  and  no  collateral  relations.  If  therefore 
he  purchases  land,  though  he  may  take  it  in  fee  so  far  as 
the  power  of  alienation  in  fee  to  others  is  concerned,  it  is 
not,  while  it  remains  in  his  own  seisin,  a  fee,  in  the  sense 
of  being  descendible  to  heirs  generally,  but  its  descent  is 
confined  to  the  heirs  of  his  own  body  (i).  And  if  he  dies 
seised  of  such  estate  without  having  devised  it,  and  with- 
out lawful  issue,  it  will  escheat  to  the  crown,  or  other 
lord  of  the  fee  (A).  And  upon  the  same  principle,  he 
cannot  claim  any  share  of  personal  estate  under  the  sta- 
tute of  distribution,  as  next  of  kin  to  a  party  dying  in- 
testate; and  on  the  other  hand,  if  he  himself  dies  intes- 
tate, and  without  wife  or  lawful  issue,  the  crown  is  entitled 
to  the  administration  of  his  personal  estate  (/).  But  the 
royal  claim  to  the  real  or  personal  estate  of  a  bastard 
under  such  circumstances,  is  not  strictly  enforced;  and 
upon  a  proper  petition  the  crown's  right  will  in  general 
be  transferred  to  the  nearest  member  of  his  family  (wj). 
There  are  some  other  points,  also,  as  to  which  a  bastard 
is  peculiarly  circumstanced.  Thus  he  does  not  follow  (as 
legitimate  children  do)  his  father's  place  of  parochial  set- 
tlement under  the  laws  relating  to  the  poor,   but  his  pri- 

(g)  Co.  Litt.  3  b.  (k)  Sup.  vol.  i.  p.  405. 

(/i)  Wilkinson  D.  Adam,  1   Ves.  8c  (/)  Megit  e.  Johnson,  Doug.  642; 

B.  452.  Toller,  Ex.  107. 

(i)  Ld.  Raym.  1 152  ;  1  Prest.  Est.  (m)  Ibid. 

468. 
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mary  settlement  is  in  the  parish  where  he  was  born  (n). 
Again,  to  authorize  his  marriage  under  twenty-one,  the 
consent  of  his  father  or  mother  is  not  required,  and  is  of 
no  avail  (o) ;  but  a  guardian  may  be  appointed  by  the 
Court  of  Chancery  for  the  purpose,  or  a  licence  may  be 
granted  upon  oath  made,  that  there  is  no  person  autho- 
rized to  give  consent  (p).  And  to  this  we  may  add,  that 
though  in  general  a  father  may  appoint  a  guardian  for  his 
infant  child,  in  the  event  of  his  decease,  he  has  no  such 
privilege  if  the  child  be  illegitimate  (q).  \^A  bastard  was 
formerly  considered  as  in  strictness  incapable  of  holding 
orders,  and  though  that  were  dispensed  with,  yet  was 
he  utterly  disqualified  from  holding  any  dignity  in  the 
church  (r)  ;^  but  this  doctrine  seems  to  be  now  obsolete  (s). 
The  laws  relating  to  incest  apply  to  a  bastard  with  equal 
force  as  to  others,  the  principle  of  his  being  nuUius  Jilius 
having  no  effect  in  that  particular  {t).  And  it  may  be 
stated  generally,  that  except  in  the  several  points  above 
enumerated,  the  legal  position  of  a  bastard  is  the  same 
with  that  of  another  man.  A  bastard  too  is  capable,  by 
the  transcendent  power  of  an  act  of  parliament,  of  being 
made  legitimate  to  all  purposes,  even  that  of  inheriting 
land,  Qas  was  done  in  the  case  of  John  Gaunt's  bastard 
children,  by  a  statute  of  Richard  the  Second.^ 

(n)  Hard's  case,  Salk.  427.  (9)  See  the  next  chapter. 

(0)  Priestley  v.  Hughes,   11  East,  (r)  Fortesc.  c.  40 ;  5  Rep.  58. 

1.  (s)  1  Bl.  Com.  459. 

(p)  4  Geo.  4,  c.  76,  s.  14;  6  &  7  (0  3  Salk.  66  }  1  Ltl.  Raym.  68. 
Will.  4,  c.  85,  s.  12. 
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CHAPTER  IV. 

OF  GUARDIAN  AND  WAllD. 


[[The  only  general  private  relation  now  remaining  to  be 
discussed,  is  that  of  guardian  and  ward,  which  bears  a 
very  near  resemblance  to  the  last,]]  the  guardian  being 
always  either  the  parent  of  the  ward,  or  (at  least)  in  loco 
parentis,  and  the  ward  being  always  an  infant  or  person 
under  age,  and  consequently  standing  in  need  of  protec- 
tion. In  examining  this  subject  we  shall  take  occasion  to 
consider,  first,  the  condition  of  an  infant  (or  minor)  for 
the  sake  of  whom  the  relation  itself  is  established;  next, 
the  different  species  of  guardianship  recognized  in  the  law 
of  England  ;  and,  lastly,  the  rights  and  duties  of  guardians 
in  general. 

I.  As  to  infancy  or  minority ;  by  which  we  mean,  the 
period  of  life  which  precedes  the  attainment  of  the  age  of 
legal  capacity.  Though  that  age  is  in  general  fixed  by 
law  at  twenty-one,  it  arrives,  for  some  purposes,  much 
earlier.  Qn  criminal  cases  a  person  of  the  age  of  four- 
teen years  may  be  capitally  punished  for  any  capital 
offence  (a),  but  under  the  age  of  seven  he  cannot.  The 
period  between  seven  and  fourteen  is  subject  to  much  un- 
certainty, for  the  infant  shall,  generally  speaking,  be  judged 
prima  facie  innocent ;  yet  if  he  was  dolt  capax  and  could 
discern  between  good  and  evil  at  the  time  of  the  offence 
committed,  he  may  be  convicted  and  undergo  judgment 
and  execution  or  death,  though  he  hath  not  attained  to 
years  of  puberty  or  discretion  {h).     And  Sir  Matthew  Hale 

(a)  1  Hale,  P.  C.  28.  (6)  Ibid.  26. 
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[[gives  us  two  instances,  one  of  a  girl  of  thirteen  who  was 
burned  for  killing  her  mistress,  another  of  a  boy  still 
younger,  that  had  killed  his  companion  and  hid  himself, 
who  was  hanged  ;  for  it  appeared  by  his  hiding  that  he 
knew  he  had  done  wrong,  and  could  discern  between  good 
and  evil ;  and,  in  such  cases,  the  maxim  of  law  is,  that 
malitia  supplet  cctatem.  So  also  in  much  more  modern 
times,  a  boy  of  ten  years  old  who  was  guilty  of  a  heinous 
murder,  was  held  a  proper  subject  for  capital  punishment 
by  the  opinion  of  all  the  judges  (c).^  [[A  male  at  twelve 
years  old  may  take  the  oath  of  allegiance  {d) ;  at  fourteen 
is  at  years  of  discretion,^  so  far  at  least,  that  he  may  enter 
into  a  binding  marriage,  or  consent  or  disagree  to  one 
contracted  before  (e) ;  [[and  at  twenty-one  he  is  at  his  own 
disposal,  and  may  aliene  his  lands,  goods,  and  chattels.]] 
A  female  also  [[at  twelve  is  at  years  of  maturity ,[]  and 
therefore  may  enter  into  a  binding  marriage,  or  consent  or 
disagree  to  one  contracted  before;  [[and  at  twenty-one 
may  dispose  of  herself,]]  and  all  her  property.  [[So  that 
full  age  in  male  or  female  is  twenty-one  years  (/),  which 
age  is  completed  on  the  day  preceding  the  anniversary  of  a 
person's  birth  {g).  And  as  in  the  computation  of  time 
the  law  in  general  allows  no  fraction  of  a  day,  it  follows 
that  if  he  is  born  on  the  1st  day  of  January,  he  is  of  age 
to  do  any  legal  act  on  the  morning  of  the  last  day  of 
December,  though  he  may  not  have  lived  twenty-one 
years  by  nearly  forty-eigiit  hours  (A).  [[Among  theantient 
Greeks  and  Homans  women  were  never  of  age,  but  subject 
to  perpetual  guardianship  (i),  unless  when  married — nisi 
convenissent  inmanumviri, — and  when  that  perpetual  tute- 

(c)  Foster,  72.  (/  )  Co.  Lilt.  1 7 1  b. 

(rf)  Co.  Litt.  172  b.  (g)  Salk.  44.  625  ;  Ld.  Ray.  480, 

(e)  As  the  law  formerly  stood,  he  1096  ;  Toder  v.  Sansain,  Dom.  Proc 

might  also  at  fourteen  have  made  a  27  Feb.  1775. 

will  of  personal  estate,  if  his  discretion  (/i)  Christian's  IMaclist.  vol.  i.  p. 

were  actually  pioved,  1  lJI.Coni.4G3.  463  (n). 

But  DOW  a  will  is  in  no  case  valid   if  (/)  Pott.  Antiq.   b.  4,   c.   11.     Sic 

made  under  twenty-one,  vide  7  Will.  pro  MnriLH.  12. 

4&  1  Vict.  c.  26,  s.  7. 
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Qage  wore  away  in  process  of  time,  we  find  that  in  females 
as  well  as  males  full  age  was  not  till  twenty-five  years  (j). 
Thus  by  the  constitution  of  different  kingdoms,  this  period, 
which  is  merely  arbitrary  and  juris  positivi,  is  fixed  at 
different  times.  Scotland  agrees  with  England  in  this 
point,  both  probably  copying  from  the  old  Saxon  consti- 
tutions on  the  continent,^  which  also  recognized  twenty- 
one  as  the  age  of  majority  (h). 

Infants  (by  which  we  always  mean,  where  the  con- 
trary is  not  expressed,  persons  under  twenty-one)  [^have 
various  privileges  and  various  disabilities :  but  their  very 
disabilities  are]]  for  the  most  part  [[privileges;  in  order  to 
secure  them  from  hurting  themselves  by  their  own  impro- 
vident acts.  An  infant  cannot  be  sued  but  under  the  pro- 
tection and  joining  the  name  of  his  guardian  (/),^  that  is, 
his  guardian  ad  litem,  appointed  by  the  court  for  the  pur- 
pose of  the  particular  suit :  and  on  the  other  hand,  he 
may  sue  either  by  a  guardian  ad  litem,  or  what  amounts 
to  the  same  thing,  by  his  prochein  amy,  that  is,  by  any 
friend  willing  to  undertake  his  cause  (w).  It  is  also  a 
privilege  belonging  to  infants,  that  they  lose  nothing 
during  their  minority  by  non-claim  or  neglect  of  demand- 
ing their  rights — for  though  persons  of  full  age  (as  we 
shall  see  hereafter)  are  barred  by  their  omission  to  take 
any  step  towards  the  recovery  of  their  rights,  within  a 
certain  period  of  time,  it  is  otherwise  with  respect  to  in- 
fants, who  are  not  bound  to  claim  upon  a  title  or  cause  of 
action  which  first  accrues  to  them  while  they  are  under 
age,  until  after  the  expiration  of  a  period  commencing  from 
their  attainment  of  majority  (n).  It  is  indeed  laid  down 
generally  as  a  maxim,  that  no  laches  or  negligence  shall 
be  imputed  to  an  infant;  but  this  is  chiefly  true  of  the 

(j  )  Inst.  1,  23,  1.  Mundy,  4  Barn.  &  Adol.  90. 

(k)  Sliernliook  de  Jure  Sueonum,  (m)  Co.  Litt.  135b,andn.by  Harg., 

1.  2,  c.  2.     Ihe  case  is  the  same  ia  Goodwin  r.  Moore,  Cro.  Car.  161. 

modern    Sweden,     Mod.    Un.    Hist.  (n)  21  Jac.  1,  c.  16;  3  &  4  Will. 

xxxiii.  220.  4,  c.  27,  ss.  16—18  ;  3  &  4  Will.  4, 

(/)  Co.  Litt.  135  b  ;  Casiledine  v.  c.  42,  s.  4. 
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exemption  that  he  enjoys  (as  just  stated)  from  the  ordi- 
nary bar  by  lapse  of  time.  It  cannot  safely  be  understood 
in  a  much  larger  sense  (o). 

So  much  with  respect  to  an  infant's  privileges.  As  to 
his  disabilities,  they  are  very  extensive :  and  it  may  be 
laid  down  generally,  that  infants  cannot  make  any  con- 
veyance or  purchase  that  will  bind  them,  nor  do  any  legal 
act,  nor  enter  into  a  binding  contract  (j9),  nor  hold  any 
public  office  of  pecuniary  trust,  or  any  office  (as  it  would 
seem)  of  a  judicial  kind  {q).  But  to  this  there  are  some 
exceptions,  part  of  which  were  just  now  mentioned,  in 
reckoning  up  the  different  capacities,  which  they  assume 
at  different  ages— and  there  are  others,  to  which  it  will  be 
also  proper  to  advert.  And,  first,  it  is  true  that  infants 
cannot  so  aliene  or  purchase  estates,  but  that  the  trans- 
action shall  be  voidable  at  their  pleasure,  on  the  attain- 
ment of  full  age  (r);  but  by  6  Geo.  IV.  c.  74,  infant 
trustees  or  mortgagees  are  enabled  to  convey  under  the 
jurisdiction  of  a  court  of  equity  the  estates  they  hold 
in  trust  or  mortgage,  to  such  persons  as  the  court  shall 
appoint.  Also  Qt  is  generally  true,  that  an  infant  can 
do  no  legal  act,  yet  an  infant  who  has  an  advowson,]]] 
that  is,  the  perpetual  right  to  present  to  a  benefice  Qiiay 
present  to  the  benefice  when  it  becomes  void  {s).  For  the 
law  in  this  case  dispenses  with  one  rule,  in  order  to  main- 
tain others  of  far  greater  consequence ;  it  permits  an  infant 
to  present  a  clerk,  who,  if  unfit,  may  be  rejected  by  the 
bishop,  rather  than  either  suffer  the  church  to  be  un- 
served till  he  comes  of  age,  or  permit  the  infant  to  be  de- 
barred of  his  right  by  lapse  to  the  bishop,]]  which  is  the 
legal  consequence  of  a  neglect  to  present  in  due  time.  So 
though  an  infant  is  incapable  of  acting  as  a  juror  (d),  yet 

(o)  Co.  Liu.  380  b.  Fons,  3  Burr.  1794. 

(;>)  1  m.  Com.  466.  (s)  Co.  Litl.  172  b;  Co.  Litt.  by 

(f)  Claridge  v.  Kvelyn,  5  Barn.  &  Harg.  89  a,  note(l). 

Aid.  81  ;  Hac.  Ab.  Infancy  K.  (0  Jiac.  Ab.  Infancy  E. ;  6  Geo.  4, 

(r)  Co.  Lilt.  2  b;  Zouch   v.   Par-  c.  50,  ».  1, 
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he  may  be  sworn  as  a  witness,  however  young,  provided 
he  has  competent  discretion  (u).  It  is  moreover  true, 
that  generally  all  the  contracts  of  an  infant  are  either 
void  or  voidable,  but  this  is  subject  to  considerable  ex- 
ception ;  and  though  there  is  a  great  want  of  precision 
in  the  doctrines  scattered  through  the  books  on  this  sub- 
ject, the  result  of  them  has  been  stated  (and  apparently 
with  good  reason)  to  be  as  follows  (v) — that  all  contracts 
which  the  court  can  pronounce  to  be  to  the  infant's  pre- 
judice are  void,  all  those  which  it  can  pronounce  to  be  for 
his  benefit  are  valid,  and  those  which  fall  not  distinctly 
under  one  predicament  or  the  other,  are  voidable  at  his 
election.  According  to  these  distinctions,  his  contract 
to  pay  a  penalty  has  been  held  absolutely  void,  being 
evidently  to  his  detriment  (w) ;  but  on  the  other  hand, 
he  may  bind  himself  apprentice,  by  deed,  that  being 
manifestly  for  his  benefit,  though  such  binding  will  not 
make  him  liable  to  be  sued  on  the  covenants  in  the 
deed  contained  (x).  Upon  the  same  principle,  too,  Qhe 
may  bind  himself  to  pay  for  his  necessary  meat,  drink, 
apparel,  physic,  and  such  other  necessaries,  and  likewise 
for  his  good  teaching  and  instruction,  whereby  he  may 
profit  himself  afterwards  (y) ;]]  and  in  determining  what 
shall  be  necessaries,  regard  is  to  be  had  in  each  particular 
case  to  the  infant's  degree  or  station  in  life  (z).  An  infant 
is  also  liable  for  such  necessaries  as  are  supplied  to  his 
wife  and  family  (a) ;  but  not  for  goods  supplied  to  himself 
while  living  unmarried  under  the  roof  of  his  parent,  by 
whom  his  wants  were  sufficiently  provided  for,  and  who 

(u)  2  Hale.  P.  C.  278  ;  Co.  LiU.  by  486. 
Harg.  172  b.  n.  (1).  (y)  Co.  LiU.  172,  n. 

(v)  Keane  v.  Boycott,  2    H.   BI.  (s)  Maddox  r.  Miller.   I   Mau-  & 

51 1  ;  vide  2  Kent,  Com.  193.  Sel.  738 ;  Burghart  v.  Hall,  4  Mee.  & 

(w)  Co.  Litt.  172  a ;  Fisher  v.  Mow-  W.  727  ;  Petersp.  Fleraiug,  6  Mee.  & 

bray,  8   East,  330  ;  3   Mau.  &  Sel.  W.  42  ;  Dallon  v.  Gib,  5  Bing.  N.  C. 

482  ;  Corpe  v.  Oveiton,  10  Bing.  252.  198  ;  Brayshaw  r.  Eaton,  ibid.  231. 

(*)  Gylbert  v.  Fletcher,  Cro.  Car.  (a)  1  Str.  168. 

179;  R.v.  Wigston,  3  Barn.  &  Cres. 
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gave  no  consent  to  the  purchase  (h).  His  contracts,  how- 
ever, fall  in  the  majority  of  cases  under  the  third  descrip- 
tion above  enumerated,  that  of  being  voidable  :  but  even 
here  he  may,  by  confirmation,  or,  in  some  cases,  mere 
acquiescence,  after  he  becomes  of  age,  render  himself 
liable  to  perform  them  (c),  and  the  case  is  the  same  with 
respect  to  his  purchases  and  alienations.  Tims  if  he  has 
made  a  contract  for  goods,  though  of  a  kind  not  falling 
within  the  description  of  necessaries,  he  may  affirm  the 
contract  by  an  express  ratification  ((/).  So  if  a  lease  has 
been  made  to  an  infant  during  his  minority,  he  may  affirm 
it  by  continuing  in  possession  after  he  has  attained  twenty- 
one  (e) ;  or  if  he  has  demised  lands  during  minority,  he 
may  affirm  the  demise  by  accepting  the  rent  after  he  be- 
comes of  age  (f).  It  is  besides  to  be  understood,  that 
though  infants  may  be  thus  exempt  from  liability  for  mere 
breach  of  contract,  the  law  allows  them  no  such  privilege 
in  respect  of  injuries  of  any  other  kind.  Thus  as  already 
noticed,  they  are  answerable  long  before  their  attainment 
of  full  age,  for  crimes ;  and  so  likewise  an  action  may  be 
brought  against  an  infant  for  a  private  injury,  such  as  a 
slander,  a  battery,  or  a  trespass  upon  land  (g). 

II.  Having  thus  obtained  some  general  idea  of  the  legal 
condition  of  infants,  who  are  alone  capable  of  becoming 
wards,  that  is,  of  being  placed  under  the  custody  of  guar- 
dians, we  shall  be  the  better  prepared  to  examine  the  nature 
of  a  guardian's  office  (A),  and  the  distinctions  between  one 

(/;)  Bainbridge  v.  Pickering,  2  Bl.  (g)  Green  d.  Greenbank,  2  Marsh. 

1325  ;  Daltoii  v.  Gib,  ubi  sup.  486;  Defiies  v.  Davis,  1  Bing  N.  C. 

(r)  Holmes  v.  Blogg,  8  Taunt.  35.  C92. 

(d)  Boitliwick  V.  Canuthers,  1  T.  (h)  The  guardian,  with  us,  is  equi- 

11. 648  ;  Cohen  v,  Armstrong,  1  Mau.  valent,  according  to  Blackstone,  to  the 

6c  Sel.  724.  tutnr  and  curator  of  the  l{oman  laws 

(*)  1  Rol.  Ab.    731,  1.  45;  Ket-  —the  former  of  which  had  the  charge 

Key's  case,   Cro.  Jac.   320  ;  3  Burr.  of  tlic  maintenance  and  education  of 

1719;  8  Taunt.  37.  the  minor,  the  latter  the  care  of  his 

(/■)  Baylis  r,   Dinelcy,  3  .Mau.  &  foitune.     1  Bl.  Com.  460. 
Sel.  481. 
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kind  of  guardian  and  another ;  premising  only  that  the  ob- 
servations which  follow,  apply  (except  where  it  may  be 
otherwise  expressed)  to  the  case  of  legitimate  children 
only,  no  others  being  the  subjects  of  tutelage  at  common 
law.  The  following  species  of  guardianship  exist  in  the 
law  of  England  : — 

1.  Guardianship  by  nature.  This  applies  only  to  the 
infant's  person,  and  even  as  to  that,  it  yields  to  guardian- 
ship in  socage,  of  which  we  are  presently  to  speak,  sup- 
posing the  title  to  both  species  of  guardianship  to  concur 
in  the  same  individual,  as  they  necessarily  do  in  some 
cases  (i).  Guardianship  by  nature,  in  the  correct  and  tech- 
nical meaning  of  the  term,  is  that  which  belongs  to  the 
ancestor  in  respect  of  his  heir  apparent,  male  or  female  (A), 
— for  an  heiress  presumptive,  though  she  cannot  in  strict- 
ness be  termed  heir  apparent,  is  considered  in  the  same 
light  with  one  in  reference  to  this  matter  (/).  And  there 
is,  properly  speaking,  no  other  kind  of  guardianship  by 
nature,  than  this ;  for  though  it  is  not  uncommon  to  apply 
the  term  of  natural  guardian  to  the  father  or  mother  as 
such,  and  in  reference  to  all  their  children,  it  is  rather  a 
popular  than  a  technical  mode  of  expression,  the  parent 
being  designated  by  law,  as  guardian  for  nurture,  when 
his  right  to  the  person  of  a  child  who  is  not  his  heir  ap- 
parent, is  intended  (m).  In  this  guardianship  by  nature, 
the  father  has  the  first  claim  ;  and  even,  on  his  decease,  the 
claim  of  the  mother  or  other  ancestor  will  be  superseded, 
if  he  has  appointed  another  guardian  under  the  statute  of 

(i)  Co.  Lilt,  by  Harg.  88,  notes  63  p.  358. 
— 71,  15th  ed.   We  may  take  occasion  (0  Ibid. 

to  remark  here,  that  the  dissertations  (m)  Mr.  Margrave  holds  that  the 

ou  guardianship  contained  in  Mr.  Har-  term  natural  guardian,  or  guardian  by 

grave's  notes    are    much    superior  in  nature,  when  not  applied  to  an  heir 

precision  and  accuracy  to  the  chapter  apparent,   signifies  only    that   nature 

of  Blackstone  on  the  same  subject.  points  out  the  parent  as  the   proper 

(A:)  3    Rep.    38  b  ;    Co.  Lilt,   by  guardian,  where  positive  law  is  sileat. 

Harg.  ubi  sup.     As  to  the  definition  Co.  Litt.  by  Harg.  ubi  sup. 
of  an  heir  apparent,  vide  sup.  vol.  i. 

VOL.  II.  .Z 
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Charles  TI.,  of  which  we  shall  presently  speak.     It  lasts 
until  the  full  age  of  twenty-one  (w). 

2.  Guardianship  for  nurture;  which  applies  to  all  the 
children;  but  like  the  last,  extends  to  the  person  only. 
It  belongs  exclusively  to  the  father,  or  at  his  decease,  the 
mother,  and  is  said  to  terminate  at  fourteen,  both  with 
males  and  females  (o).  But  though  after  that  age  the 
father  or  mother  may  not  be  properly  designated  as  guar- 
dian for  nurture,  yet  the  parent  is  now  understood  to 
stand  substantially  in  that  capacity  to  the  infant,  by 
having  the  care  and  control  of  his  person,  until  he  attains 
twenty-one  {p). 

3.  Guardianship  in  socage ;  which  extends  both  to  the 
person  and  estate.  This  springs  wholly  out  of  tenure,  as 
explained  in  a  former  part  of  the  work(<7);  and  while 
knight  service  existed,  there  was  also  a  guardianship  in 
knight  service  or  chivalry  (r),  which  formed  a  very  im- 
portant head  in  our  law,  until  its  abolition  by  12  Car.  II. 
c.  24,  which  (as  we  may  remember)  put  an  end  to  the 
tenure  itself,  by  converting  it  into  free  socage  {s).  Guar- 
dianship in  socage  occurs  only  where  the  legal  estate  in 
lands  or  other  hereditaments  held  in  socage  descends  {t) 
upon  a  minor;  in  which  case  the  guardianship  of  his 
person,  and  of  his  property,  so  far  at  least  as  regards  the 
tenements  in  socage  (eO,  devolves  by  the  common  law  [[upon 
his  next  of  blood,  to  whom  the  inheritance  cannot  possibly 


(n)  Co.  Lilt,  by  Harg.  88.  can  be  no  such   guardianship  where 

(0)  Ibid.  n.  (13).  the  infant  is  in  by  purchase.  Co.  Litt. 
(p)    Vide  I   Bl.  Com.  461  ;  2  P.  by  Harg.  87  b,  n.  (\). 

Wnis.  116;  Mellish  v.  De  Costa,  2  (ii)  Co.  Un.  by  Harg.  88.     Mr. 

Atk.  14  ;  Mendes  v.  Mendcs,  3  Alk.  Ilargrave  is  of  opinion  thut  the  guar- 

624;  Macphcrson  on  Infants,  p.  61.  dianship    in    socage  extends   also    to 

(9)  Sup.  vol.  i.  p.  196.  tlie  copyhold  estates  of  the  ward  in 

(r)  Ibid.  p.   182,    185;    Co.  Litt.  socage,  in  the   absence  of  a  special 

by  Harg.  88.  custom  for  the  lord  to  appoint  a  guar- 

(1)  Sup.  vol.  i.  p.  192.  dian  ;  and  even  to  his  personal  estate. 
(<)  It  ii  settled,  though  the  point  But  see  Vauglian,  185;  3  Atk.  6'2!). 

was  formerly  in  cuutrovc(Hy,tirut  theio 
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[[descend  (w).]]  Thus  if  the  land  descend  to  the  heir,  ex 
parte  paterna,  then  the  mother  or  other  nearest  maternal 
relative  shall  have  the  guardianship;  and  vice  versa  it 
shall  belong  to  the  father  or  other  nearest  paternal  rela- 
tive, if  the  land  descend  ex  parte  maternd  (x).  For  while 
proximity  of  blood  is  a  natural  recommendation  to  this 
office,  the  law  at  the  same  time  [[judges  it  improper  to 
trust  the  person  of  an  infant  in  his  hands  who  may  by 
possibiHty  become  heir  to  him,  that  there  may  be  no 
temptation,  nor  even  suspicion  of  temptation,  for  him  to 
abuse  his  trust  (3/).]]  If  there  are  two  or  more  in  equal 
degree  (we  are  told),  he  who  first  gains  possession  of  the 
heir  shall  have  the  custody  of  him,  except  where  they 
happen  to  be  brothers  or  sisters,  in  which  case  the  law 
prefers  the  eldest  (z).  But  if  the  infant  derive  lands  by 
descent  both  ex  parte  paterna  and  ex  parte  maternii,  in 
which  case  it  will  be  impossible  to  find  any  of  his  kin  inca- 
pable of  inheriting  to  the  infant,  the  next  of  kin  on  either 
side  first  seizing  the  infant,  is  entitled  to  the  custody  of 
his  person,  and  the  custody  of  the  lands  coming  ex  parte 
paterna,  goes  to  the  maternal  line,  and  so  vice  versa  as  to 
the  lands  coming  ex  parte  maternd  (a).  [These  guardians 
in  socage,  like  those  for  nurture,  continue  only  until  the 
minor  is  fourteen  years  of  age,]]  except  in  the  case  of  land 
held  in  gavelkind,  where  the  office  lasts  a  year  longer  (0). 

4.  Guardianship  by  statute;  which  also  applies  both 
to  person  and  estate.  For  the  statute  12  Car.  II.  c.  24, 
considering  the  abolition  of  guardianship  in  chivalry, 
the  liability  of  guardianship  in  socage,  to  be  taken  away 

(v)  Litt.  s.  123;  Bac.  Ab.  Guar-  ranted  by  the  wise  institutions  of  SoIod, 

dian  B.  who  piovided  that  no  one  should  be 

(x)  Ibid.  another's  guardian,  who  was  to  enjoy 

(y)  Nutiquam  euitodia  alicujus  de  the  estate  after  his  death.    Pott.  Antiq. 

jure  alicui  remanet,  de  t{uo  habeatur  b.  I.e.  26;    et  vide  Petit.  Leg.  Att. 

suspicio  quod  possit  vel   velit   aliquod  1.  6,  t.  7. 

jus  in  ipsa  htereditate  clamare.  Glanv.  (t)  Co.  Litt.  by  Harg.  88. 

1.  7,c.  n.    See  St.  Hibein.  14Hen.3.  (a)  Ibid. 

This  policy  of  our  English  law  is  war-  (6)  Bac.  Ab.  Guardian,  A.  2. 

z2 
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by  a  devise  of  the  lands  in  trust  for  the  heir  (c),  and  the 
imbecility  of  judgment  in  children  of  the  age  of  fourteen, 
which  renders  the  guardianship  in  socage  inadequate  to 
its  purposes,  even  where  it  exists,  has,  with  a  view  to 
the  remedy  of  these  inconveniences,  introduced  certain 
provisions,  of  which  the  substance  is  as  follows: — In 
all  cases,  except  those  which  fall  within  the  custom  of 
London,  or  other  cities  or  corporate  towns,  (which  the  sta- 
tute excepts  from  its  operation,)  a  father  may  by  deed  or 
will,  executed  in  the  presence  of  two  witnesses,  dispose  of 
the  custody  of  all  his  children  born  or  to  be  born,  that 
shall  be  unmarried  at  his  decease,  or  be  born  afterwards ; 
he  may  appoint  as  guardian  any  person  except  a  popish 
recusant;  he  may  appoint  the  guardianship  to  last  until 
twenty-one,  or  for  any  less  time  ;  the  appointment  may  be 
either  in  possession  or  remainder;  it  shall  be  effectual 
against  all  persons  claiming  as  guardians  in  socage  or 
otherwise ;  and  the  guardian  so  appointed  shall  have  the 
custody  of  the  infant's  person,  and  of  all  his  estate,  both 
real  and  personal  {d).  It  is  to  be  observed,  however,  that 
this  statute  makes  no  mention  of  the  mother,  who  is  con- 
sequently not  within  the  benefit  of  its  enactments  (e) ;  nor 
does  it  extend  to  illegitimate  children  (/);  but  where  a 
father  has  by  will  named  a  guardian  for  any  child  of  this 
description,  the  Court  of  Chancery,  (in  the  exercise  of  that 
jurisdiction  to  which  we  shall  presently  refer,)  will  in 
general  appoint  the  same  person  (^). 

5.  Guardianship   by  election ;  which  is  a  mode  of  ap- 

(c)  Vaughan,  178.  (g)  Ibid.;  Peckham  v.  Peckham, 

(d)  Co.  Litt.  by  Harg.  88;  Lord  2  Cox,  46.  There  formerly  existed 
Shaftesbury's  case,  2  P.  Wms.  103;  another  species  of  guardianship  by 
Ex  parte  ICarl  of  Ilchester,  7  Ves.  statute,  viz.  tiiiil  by  construction  of  the 
348;  Gilliat  v.  Gilliat,  3  Phill.  Rep.  4  6c  5  Piiil.  &  M.  c.  8,  which  enabled 
222.  a  father,  ()y  deed  or  will,  to  assign  a 

(«)  Vaughan,  180;  Ex  parte  Kd-  guardian  to  his  daui^htcr,  under  six- 
wards,  3  Alk.  519.  teen;  1  HI.  Com.  461.     lUit  this  sta- 

(/)  Chritlian'a  Ulackstone,  vol,  i.  tute  is  now  repealed  by  9  Geo.  4,  c. 

p.  462,  cites  2  Bro.  683.  31. 
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pointment  recognized  by  the  law,  though  of  infrequent 
occurrence.  For  an  infant  having  lands  in  socage  may, 
after  fourteen,  when  the  guardianship  in  socage  terminates, 
elect  a  guardian  for  himself,  if  there  be  no  other  then 
ready  to  take  charge  of  him  and  his  property ;  and,  ac- 
cording to  Lord  Coke,  the  same  thing  may  be  done  in 
certain  cases  by  an  infant  under  fourteen.  But  the  law 
on  this  subject  is  obscure ;  and,  as  such  an  election,  at 
whatever  age  it  is  made,  will  in  no  case  supersede  the 
authority  of  the  Court  of  Chancery,  to  interfere  for  the  in- 
fant's protection,  in  the  manner  to  be  presently  explained, 
this  kind  of  guardianship  is  now  almost  wholly  disu8ed(^). 
6.  Guardianship  hy  appointment  of  the  Lord  Chancellor. 
This  species,  though  now  so  important  as  in  a  manner  to 
have  superseded  that  in  socage,  is  of  rather  modem  intro- 
duction, having  gradually  established  itself  since  the  intro- 
duction, by  the  statute  of  Charles  II.,  of  guardians  by 
the  father's  appointment ;  for  as  the  father  may  fail  to  ex- 
ercise his  power  in  that  respect,  it  was  soon  found  ne- 
cessary to  provide  for  cases  in  which  such  omission  may 
occur;  and  the  Court  of  Chancery  is  held  to  possess  a 
general  jurisdiction  with  respect  to  the  custody  of  infants, 
derived,  as  is  supposed,  from  the  prerogative  of  the  crown, 
which,  as  parens  patricB,  interposes  its  protection  in  favour 
of  all  those  who  are  not  of  capacity  to  maintain  their 
own  rights  (i).  The  Court  of  Chancery  then,  if  application 
be  made  to  it  on  behalf  of  an  infant  (whether  legitimate 
or  illegitimate),  who  has  no  other  guardian,  will  appoint 
him  one  for  protection  both  of  his  person  and  estate ;  and 
has  a  right  to  exercise  this  jurisdiction,  if  sufficient  reason 
should  appear,  notwithstanding  the  existence  of  a  guar- 
dian in  socage  (A-);  and  though  where  there  is  a  guardian 
under  the  statute,  able  and  willing  to  act,  the  Court  is 

(fc)  Co.  Litt.  by  Harg.  88  ;  3  Aik.  note.  2d  edit.,   De  IManneville  v.  De 

624 ;  Cuitis  v.  Rippon,  4  Madd.  462.  Manne»ille,  10  Ves.  52. 

(i)  Vide  3  Bl.  Com.  426  ;  Co  Litf.  {k)  2  Fonb.  Tr.  Eq.  235. 
by  Harg.  88  ;  2  Fon!).  Tr.  Kq.  228. 
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not  entitled  to  remove  him,  it  will  regulate  his  conduct, 
or  appoint  some  other  person  to  superintend  the  infant 
and  his  estate,  where  any  case  arises  to  call  for  such  in- 
terposition (q).  By  the  institution  also  of  a  suit  in  Chan- 
cery, in  relation  to  the  estate  of  an  infant,  to  which  he  is 
made  party,  he  becomes  a  ward  of  the  Court,  as  it  is 
called ;  the  effect  of  which  will  be  to  place  him  under  the 
more  immediate  protection  of  the  Court,  which  will  in 
that  case  take  the  direction  of  his  estate  and  appoint  a 
guardian  for  his  person  only  (r).  And  any  person  marry- 
ing a  ward  of  court  without  the  Court's  permission,  will  be 
guilty  of  contempt,  punishable  by  commitment  to  prison  (s). 
But  an  infant  not  possessed  of  property  cannot  be  made 
a  ward  of  court ;  nor  will  the  Court  in  general  appoint 
a  guardian  for  an  infant  so  circumstanced  (t);  though 
to  this  there  are  certain  exceptions ;  for  first,  under  the 
Marriage  Act,  4  Geo.  IV.  c.  76,  s.  16,  it  has  authority 
to  appoint  one  for  the  purpose  of  consenting  to  the  mar- 
riage of  any  infant  having  no  father,  or  unmarried  mother, 
or  other  guardian;  and  in  certain  instances  also  to  give 
its  judicial  sanction  to  the  marriage,  where  the  consent  of 
ihe  father,  mother,  or  guardian  cannot  be  obtained  (m); 
and  under  a  recent  statute,  3  &  4  Vict.  c.  90,  it  is  em- 
powered to  take  away  infants  convicted  of  felony,  out  of 
the  control  of  their  parents  or  other  guardians  (if  it  shall 
appear  expedient),  and  to  assign  the  custody  of  them  to 
such  other  persons  as  may  be  willing  to  be  entrusted  with 
the  charge. 

7.  Guardianship  ad  litem ;  which  is,  where  a  person  is 
appointed  by  a  court  of  justice  to  prosecute  or  defend  for 
an  infant  in  any  suit  to  which  he  may  be  party — a  prac- 
tice to  which  we  have  already  had  occasion  in  the  course 

(q)  Ingham  v.  Bickerdike,  6Madd.  (t)  Ex  parte  Becher,  1  Bro.  C.  C. 

275.  556. 

(r)  M'Pherson  on  Infants,  105.  (a)  Vide  sup.  p.  288. 
(i;  Herbert's  case,  3  P.  Wms.  IIG. 
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of  this  chapter  to  refer.  This  species  of  guardianship  gives 
no  right  of  interference  with  the  person  or  property  of  the 
infant,  but  the  party  appointed  in  that  capacity  is  of  course 
usually  the  father,  or  other  guardian  of  the  infant's  person 
or  estate  (.c). 

8.  Guardianship  hy  custom  ;  comprehending,  first,  the 
species  that  exists  in  copyholds,  as  to  which  we  may  re- 
mark, that  it  belongs  of  common  right  to  the  next  of  blood, 
to  whom  the  copyhold  cannot  descend  (y);  though  by  the 
special  custom  of  particular  manors,  it  is  vested  in  the 
lord  or  his  nominee  (s);  and  that  it  is  an  office  which  ex- 
tends both  to  person  and  estate,  unless  the  infant  have 
other  lands  to  which  there  is  a  guardian  in  socage ;  for 
then  the  custody  of  his  person  belongs  to  the  latter  only. 
It  usually  ceases  at  the  age  of  fourteen.  Secondly,  that 
species  of  guardianship  that  is  founded  on  the  custom  of 
particular  cities  and  boroughs  (a),  of  which  the  custom  of 
London  is  the  most  remarkable.  This,  we  are  told,  en- 
titles the  mayor  and  aldermen,  in  their  Court  of  Orphans, 
to  the  custody  of  the  person,  lands  and  chattels  of  every 
infant  whose  parent  was  free  of  the  city  of  London  (at 
least  if  he  also  died  within  the  city);  and  such  custody- 
lasts,  in  the  case  of  males,  till  twenty-one ;  of  females,  till 
eighteen,  or  marriage.  It  is  said,  however,  to  be  fallen 
into  disuse  (b). 

III.  Lastly,  as  regards  the  rights  and  duties  of  guar- 
dians in  general. 

(x)  Watsoa  v    Fraser,   8  Mee.  &  addition   to   the  diflerent  species  of 

\V.  660.  guartliaoship  above  enumerated,  Mr. 

(j/)  2  Watk.  Cop.  101 ;  Co.  Litt.  Hargrave  mentions  that  which  takes 

by    Harg.    88  ;  Clench  v.   Cudmore,  p'ace  6i/  appointment  of  the  eceletias- 

3  Lev.  395;  R.  v.  Wilby,  2  Mau.  &  ticat  court,  to  which  Blackstooe  also 

Sel.  504  ;  vide   11  Geo.  4  &c  I  Will.  makes  some   reference,  voL  i.  p.  461. 

4,  c.  65,  s.  3 — 10.  But  whether  this  court  has  any  such 

(s)  2  Watk.  Cop.  101  ;  Co.  Litt.  jurisdiction,  is  a  point  that  has  been 

by  Harg.  88  ;  3  Salk.  177.  much  controverted,  vide  Co.  Litt.  by 

(«)  Co.  Litt.  88  b.  Harg.  88  b,  n. ;  R.  v.  Isley,  5  Ad.  6c 

(6)  .M'Pherson  on  Infants,  48.    In  El.  441. 
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1.  The  legal  custody  of  the  person  of  an  infant  belongs 
in  general  to  the  guardian,  who,  if  the  child  be  detained 
from  him,  may  sue  out  a  writ  of  habeas  corpus,  directed 
either  to  the  Court  of  Chancery  or  any  of  the  superior 
courts  of  common  law,  to  have  his  ward  brought  before 
the  court  and  delivered  over  (if  of  tender  age)  to  him- 
self (c);  and  where  the  father  is  the  guardian,  he  is  en- 
titled in  general  to  this  remedy,  even  as  against  the 
mother  (c?);  though  on  the  other  hand,  the  mother  of  an 
illegitimate  child  may  claim  the  possession  of  it  upon 
habeas  corpus,  in  preference  to  the  reputed  father  (e),  A 
child,  however,  of  age  sufficiently  mature  to  exercise  a 
choice  on  such  a  subject,  will  in  no  case  be  delivered  over 
upon  habeas  corpus  to  the  legal  guardian,  not  even  to  the 
father,  but  will  be  allowed  to  leave  the  court  in  free- 
dom (/);  and  where  an  infant,  of  whatever  age,  is  pos- 
sessed of  property,  so  as  to  fall  within  the  jurisdiction  of 
the  Court  of  Chancery,  that  court  will  always  interfere  to 
protect  it  against  a  guardian  (even  though  he  be  also  the 
pafent),  whose  conduct  renders  him  grossly  unfit  for  the 
office  ig). 

2,  With  respect  to  the  property  of  the  ward,  a  guardian 
in  socage  is  said  to  have,  not  barely  an  authority  over, 
but  an  actual  estate  in  the  land,  as  dominus  pro  temporey 
and  has  a  right  either  to  demise  it,  or  to  occupy  it  himself 
for  the  ward's  benefit  (//);  and  is  entitled,  in  his  own 
name,  to  bring  actions  against  trespassers  (i);  and  the  law 

(c)  R.  V.  Isley,  5  Ad.  &  Al.  441  ;  {g)  Ex   parte  Skinner,    9    Moore, 

R,  V.  De  Manncville,  5  East,  221  ;  278  ;  Ue  Manneville  v.  Ue    Manne- 

Earlof  Westmealh's  case,  Jac.  251.  ville,   5  East,  221  ;  10  Ves,  59;  Ex 

{d)  Murray's  case,  5  East,  223;  parte  M'Clellan.  1  Dowl.81  ;  Shelley 

Earl  of  Westineath's  case,  Jac.  251 ;  v.  VVestbrook,  Jac.  266;  Weliesley  v. 

Ex  parte  M'Clellan,  1  Dowl.  81  ;  R.  Weliesley,  2  lUigli,  N.  S.  124  ;  Blis- 

V.  Greenhill,  4  Ad.  &  El.  624  ;  vide  2  set's  case,  LofTi,  748;  Jac.  254,  n. ; 

&  3  Vict  c.  64  ;  sup.  p.  326  Ex  parte  M'Clellan,  1  Dowl.  81. 

(«)  H.  V.   Hopkins,  7  East,  579;  (/i)  Plowd.  293;   R.  t).  Sutton,  3 

Ex  parte  Ann  Knee,  1  N.  K.  148.  Ad.  &  El.  597. 

(/)  R.v.  Smith,  Slra.  982  ;  R.  w.  («)   Wade  v.    Hakcr,  Lord   llaym. 

Greenhill,  4  Ad.  &  EI.  624.  131  ;  R.  v.  Sutton,  ubi  sup. 


CHAP,  IV. — OF  GUARDIAN  AND  WARD.  345 

appears  to  be  the  same  with  respect  to  a  guardian  by  sta- 
tute (^);  but  no  guardian  can  aliene  the  ward's  estate, 
except  by  way  of  lease  during  the  ward's  minority;  and 
a  demise  for  a  longer  period  becomes  void  as  soon  as  the 
period  of  guardianship  determines  (/).  A  guardian  by 
appointment  of  the  Lord  Chancellor,  has  in  some  respects 
less  power  over  the  ward's  property ;  for  he  can  receive  of 
the  profits  of  the  infant's  estate  no  more  than  the  Court 
of  Chancery  shall  think  fit  to  allow  for  his  maintenance ; 
and  such  guardian  can  grant  no  leases  except  by  sanction 
of  the  court,  though,  on  the  other  hand,  the  court's  sanc- 
tion will  enable  him  or  any  other  guardian  to  make  a 
lease  that  will  bind  the  infant  even  after  he  attains  twenty- 
one  (wj),  or  to  surrender  the  infant's  leases  with  a  view  to 
renewal  (n).  It  is  moreover  to  be  observed,  that  every 
guardian  of  the  estate,  [[when  the  ward  comes  of  age,  is 
bound  to  give  him  an  account  of  all  that  he  has  trans- 
acted on  his  behalf,  and  must  answer  for  all  losses  by  his 
wilful  default  or  negligence;]]  and  the  ordinary  method 
of  compelling  him  to  do  so,  is  by  filing  a  bill  in  equity 
against  him,  which  may  be  done  even  during  the  ward's 
minority  (o).  In  such  account  allowance  shall  be  made 
to  him  for  all  his  reasonable  costs  and  expenses  (p),  but 
he  is  not  permitted  in  any  case  to  make  a  profit  out  of 
his  ward's  estate  (^). 

(k)  Bac.  Ab.  Leases,  1.9;  R.  v.  power  to  ordef  the  dividends  of  stock 

Sutton,  ubi  sup.;  vide  Roe  f.  HoJg-  belonging  to  an  infant  to  be  paid  for 

son,  2  Wils.  129,  133.  his  maintenance,  ^c. 

(0  Ibid.  (o)  2  F.  Wins.  119. 

(m)  11  Geo.  4  &  1  Will.  4,  c.  65,  (p)  Litt.  s.  123;  R.  v.  Sutton,  ubi 

s.  17.  sup. 

(»)  Ibid.  s.  12.     By  the  same  sta-  (9)  Ibid.;  Plowd.293. 

tute,  s.  32,  the  Court  of  Chancery  has 
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BOOK  IV. 

OF   PUBLIC   RIGHTS. 


PART  I. 

OF  THE  CIVIL  GOVERNMENT. 


We  have  now  taken  a  general  survey  of  those  rights  and 
duties  which  attach  to  a  man,  individually  considered,  and 
that,  both  as  regards  his  person  and  his  property.  We 
have  also  examined  those  which  belong  to  him  in  his 
private  or  domestic  relations  as  member  of  a  family.  But 
we  have  still  to  contemplate  him  as  a  mere  citizen  or 
member  of  the  community  at  large  (a);  and  to  treat  of  the 
rights  and  duties  attributable  to  him  in  that  public  capa- 
city, and  which  he  consequently  exercises  in  common  with 
the  whole  or  large  portions  of  the  community.  This  we 
propose  to  do  under  the  general  head  o^  public  rights ; 
understanding  duties  (as  we  have  done  throughout)  as 
involved  in  the  correlative  term  of  rights,  and  deeming  it, 
therefore,  unnecessary  to  refer  to  them  by  a  separate  de- 
signation. Public  rights,  then,  concern  either  the  relation 
between  persons  in  authority  and  persons  subject  to  autho- 
rity, or  they  concern  the  social  condition  in  general.  And 
again,  persons  in  authority  are  either  of  a  civil  or  eccle- 
siastical character ;  so  that  the  whole  subject  of  public 
rights  naturally  resolves  itself  into  three  parts,  and  may 
be  discussed  under  the  following  titles  : — The  Civil  Govern- 
ment— ^The  Church — and  the  Social  Economy— and  it  is 
to  the  first  of  these  that  we  shall  at  present  devote  our 
attention. 

(a)  Sea  the  divUion  laid  down  at  the  commenceinent  of  tlte  work,  vol.  i. 
p.  126. 
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CHAPTER  I. 

OF  THE  PARLIAMENT. 


The  public  rights  which  first  claim  our  attention  are  those 
which  concern  the  relation  in  which  men  stand  to  one 
another  \jls  governors  and  governed,  or  in  other  words, 
as  magistrates  and  people.  Of  magistrates,  some  also  are 
supreme,  in  whom  the  sovereign  power  of  the  state  re- 
sides ;  others  are  subordinate,  deriving  all  their  authority 
from  the  supreme  magistrate,  accountable  to  him  for  their 
conduct,  and  acting  in  an  inferior  secondary  sphere. 

In  all  tyrannical  governments,  the  supreme  magistracy, 
or  the  right  both  of  making  and  of  enforcing  the  laws,  is 
vested  in  one  and  the  same  man,  or  one  and  the  same 
body  of  men ;  and  wherever  these  two  powers  are  united 
together,  there  can  be  no  public  liberty.  The  magistrate 
may  enact  tyrannical  laws,  and  execute  them  in  a  tyran- 
nical manner,  since  he  is  possessed,  in  quality  of  dispenser 
of  justice,  with  all  the  power  which  he,  as  legislator, 
thinks  proper  to  give  himself.  But,  where  the  legislative 
and  executive  authority  are  in  distinct  hands,  the  former 
will  take  care  not  to  entrust  the  latter  with  so  large  a 
power  as  may  tend  to  the  subversion  of  its  own  indepen- 
dence, and  therewith  of  the  liberty  of  the  subject.  With 
us,  therefore,  in  England,  this  supreme  power  is  divided 
into  two  branches ;  the  one  legislative,  to  wit,  the  parlia- 
ment, consisting  of  king  (or  queen),  lords  and  commons ; 
the  other  executive,  consisting  of  the  king  (or  queen)  alone. 
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[[It  will  be  the  business  of  this  chapter  to  consider  the 
British  parliament,  in  which  the  legislative  power  and  (of 
course)  the  supreme  and  absolute  authority  of  the  state, 
is  vested  by  our  constitution. 

The  original  or  first  institution  of  parliament  is  one  of 
those  matters  which  lie  so  far  hidden  in  the  dark  ages  of 
antiquity,  that  the  tracing  of  them  out  is  a  thing  equally 
diflScult  and  uncertain.  The  word  parliament  itself  {par- 
lement  or  colloquium,  as  some  of  our  historians  translate 
it)  is  comparatively  of  modern  date ;  derived  from  the 
French,  and  signifying  an  assembly  that  met  and  con- 
ferred together.  It  was  first  appHed  to  general  assemblies 
of  the  states  under  Louis  VII.  in  France,  about  the  middle 
of  the  twelfth  century  (a) ;]]  though  what  was  latterly 
termed  in  that  country  a  parliament,  was  only  a  high  court 
of  justice.  Qln  England  the  term  was  not  used  till  the 
reign  of  Henry  111.(6)  or  Edward  I.(c)  But  it  is  certain 
that,  long;  before  the  introduction  of  the  Norman  lane:uase 
into  England,  all  matters  of  importance  were  debated 
and  settled  in  the  great  councils  of  the  realm :  a  practice 
which  seems  to  have  been  universal  amoncr  the  northern 
nations,  particularly  the  Germans  (c/),  and  carried  by  them 
into  all  the  countries  of  Europe,  which  they  overran  at 
the  dissolution  of  the  Roman  empire ;  relics  of  which  con- 
stitution, under  various  modifications  and  changes,  have 
been  even  in  modern  times  still  perceptible  in  the  diets  of 
Poland,  Germany,  and  Sweden,  and  the  assembly  of  the 
estates  in  France. 

With  us  in  England  this  general  council  hath  been 
held  immemorially,  under  the  several  names  of  michel- 

(u)  Mod.  Un.  Hist,  xxiii.  307.  Prynne  discovered  Lord  Coke's  manu- 

(6)  Prynne  on  4  Insl.  2.  script,    Modus   tenendi    parliamentum 

(c)  The  first  mention  of  it  in  our  tempore  regis  lldwardi  filii  regis  Ethel- 

tialutc  l.iw  is  in  the  preamble  to  the  dredi,  kc.  to  be  spurious. 

itatulo  \Ve«tminitt:r    1,  3  Kdword  I.  (d)   De  minorihus  rebus   /uiHci/ifs 

A.  D.  1*275;   1  IJl.  Com.  147,(n.).     It  consultunt.de  mnjoribns.oinite.i.     Tac. 

wax  froiii  the  use  of  the   word    par-  de  Mot.  (term.  r.  II. 

liNnieotum,  layt  Mr.  Chrtttiun,  tlitt 
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[jynoth  or  great  council,  michel-gemote  or  great  meeting, 
and  more  frequently  wittena-g emote,  or  the  meeting  of 
wise  men.  It  was  also  styled  in  Latin,  commune  concilium 
regni,  magnum  concilium  regis,  curia  magna,  conventus 
magnatum  vel  procerum,  assisa  generalis,  and  sometimes 
communitas  regni  Anglice^e).  We  have  instances  of  its 
meeting  to  order  the  affairs  of  the  kingdom,  to  make  new 
laws,  and  to  mend  the  old,  or,  as  Fleta  (/)  expresses 
it,  "  novis  injuriis  emersis,  nova  constituere  remedia" 
so  early  as  the  reign  of  Ina,  King  of  the  West  Sax- 
ons, Offa,  King  of  the  Mercians,  and  Ethelbert,  King 
of  Kent,  in  the  several  realms  of  the  heptarchy.  And, 
after  their  union,  the  Mirror  {h)  informs  us,  that  King 
Alfred  ordained  for  a  perpetual  usage,  that  these  councils 
should  meet  twice  in  the  year,  or  oftener  if  need  be,  to 
treat  of  the  government  of  God's  people;  how  they  should 
keep  themselves  from  sin,  should  live  in  quiet,  and  should 
receive  right.  Our  succeeding  Saxon  and  Danish 
monarchs  held  frequent  councils  of  this  sort,  as  appears 
from  their  respective  codes  of  laws;  the  titles  whereof 
usually  speak  them  to  be  enacted,  either  by  the  king  with 
the  advice  of  his  wittenagemote,  or  wise  men,  as  "  hate 
sunt  instituta,  qucB  Edgarus  rex  consilio  sapientum  suorum 
instituit;"  or  to  be  enacted  by  those  sages  with  the  advice 
of  the  king,  as  "  hcsc  sunt  judicia,  qua  sapientes  consilio 
regis  Ethelstani  instituerunt ;"  or,  lastly,  to  be  enacted  by 
them  both  together,  as  "  hcec  sunt  institutiones,  quas  rex 
Edmundus  et  episcopi  sui  cum  sapientibus  suis  institue^ 
runt  (i)." 

There  is  also  no  doubt  but  these  great  councils  were 
occasionally  held  under  the  first  princes  of  the  Norman 
line.  Glanvil,  who  wrote  in  the  reign  of  Henry  the 
Second,  speaking  of  the  particular  amount  of  an  amercia- 

(e)  Glanvil,  1.13,  c.  32  ;  1.9,  c.  {h)  C.l.s.  3. 

10  ;  Pref.  9  Rep. ;  2  Inst.  156.  (i)  "  All  iheir  laws  "  (the  laws  of 

(/)  L.2,  c.  2.  the  Anglo-Saxons)  "express  the  as- 
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[|raent  in  the  sheriff's  court,  says  it  had  never  been  yet  as- 
certained by  the  general  assize  or  assembly,  but  was  left 
to  the  custom  of  particular  counties  {k).  Here  the  general 
assize  is  spoken  of  as  a  meeting  well  known,  and  its  sta- 
tutes or  decisions  are  put  in  a  manifest  contradistinction 
to  custom,  or  the  common  law.  And  in  Edward  the 
Third's  time  an  act  of  parliament,  made  in  the  reign  of 
William  the  Conqueror^  was  pleaded  in  the  case  of  the 
Abbey  of  St.  Edmund's-bury,  and  judicially  allowed  by 
the  court  (Z). 

Hence  it  indisputably  appears  that  parliaments,  or  ge- 
neral councils,  are  coeval  with  the  kingdom  itself.  How 
those  parliaments  were  constituted  and  composed  is 
another  question,  which  has  been  matter  of  great  dispute 
among  our  learned  antiquaries ;  and  particularly,  whether 
the  commons  were  summoned  at  all;  or,  if  summoned,  at 
what  period  they  began  to  form  a  distinct  assembly  (m). 
But  it  is  not  intended  here  to  enter  into  controversies  of 
this  sort.  It  is  generally  agreed,  that  in  the  main  the 
constitution  of  parliament,  as  it  now  stands,  was  marked 
out  so  long  ago  as  the  seventeenth  year  of  King  John, 
A.D.  1215,  in  the  great  charter  granted  by  that  prince; 
wherein  he  promises  to  summon  all  archbishops,  bishops, 
abbots,  earls,  and  greater  barons,  personally,  and  all 
other  tenants  in  chief  under  the  crown,  by  the  sheriff  and 
bailiffs  (n);  to  meet  at  a  certain  place,  within  forty  days' 
notice,  to  assess  aids  and  scutages  when  necessary.     And 

"  sent  of  this  council,  and  there  are  tattinm  debelur,  1.9,  c.  10. 

"  instances  where  grants  made  with-  (/)  Year  Book,  21  Edw.3,  60. 

"out  its  concurrence  have  been  re-  (m)  On  these  subjects,  see  Haliani, 

"  voked.    It  was  composed  of  prelates  Mid.  Ages,  vol.iii.  c.  8. 

"  and    abbots,    of    the    aldermen    of  (n)  Faciemus  summoneri  archiepis' 

"■hires,  and,  as  it  is  generally  ex-  copos,epiicopni,al>bates,comites  et  mO' 

"  pressed,  of  the  noble  and  wise  men  jores  banmesregni  iigillatim  per  literat 

"of  the   kingdom." — Hallam,    Mid.  nostras.    Kt  prtcterea  faciemus  sunimo- 

Aget,  vol.  ii.  p.  388.  neri  in  generali  per  virecomitei  et  hal- 

(k)  Quanta  e$te  debeat  per  nullatn  livoi  nostras,  omnes  alios,  qui  in  capite 

auisam  generalem  determinalum   est,  teiitint  de  tiobii. 
Hd  pro  contueludine  liiigutornni  omi- 
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Qthis  constitution  has  subsisted  in  fact  at  least  from  the 
year  1266,  49  Henry  III. ;  there  being  still  extant  writs  of 
that  date,  to  summon  knights,  citizens,  and  burgesses,  to 
parliament  (o).  We  may  proceed,  therefore,  to  inquire 
wherein  consists  this  constitution  of  parliament,  as  it  now 
stands,  and  has  stood  for  the  space  of]  nearly  six  [[hun- 
dred years.  And  in  the  prosecution  of  this  inquiry  shall 
be  considered,  first,  the  manner  and  time  of  its  assembling ; 
secondly,  its  constituent  parts;  thirdly,  the  laws  and 
customs  relating  to  parliament,  considered  as  one  aggre- 
gate body ;  fourthly  and  fifthly,  the  laws  and  customs  re- 
laling  to  each  house,  separately  and  distinctly  taken; 
sixthly,  the  methods  of  proceeding  and  of  making  statutes, 
in  both  houses ;  and  lastly,  the  manner  of  the  parliament's 
adjournment,  prorogation,  and  dissolution. 

I.  As  to  the  manner  and  time  of  assembling.  The  par- 
liament is  regularly  to  be  summoned  by  the  king's  writ  or 
letter,  issued  out  of  chancery,  by  advice  of  the  privy 
council,  at  least  forty  days  before  it  begins  to  sit.]]  This 
is  a  provision  of  the  Magna  Charta  of  King  John,  fuciemus 
summoneri  Sfc.  ad  cerium  diem,  scilicet  ad  terminum  quadra- 
ginta  dierum  ad  minus,  et  ad  certum  locum  (p) ;  and  the 
regulation  is  farther  enforced  by  7  &  8  Will.  III.  c.  25, 
which  enacts,  that  there  shall  be  forty  days  between  the 
teste  and  the  return  of  the  writ  of  summons;  though  this 
time  is,  by  the  uniform  practice  since  the  union  with 
Scotland,  extended  to  fifty  days  (</).  [[It  is  a  branch  of 
the  royal  prerogative,  that  no  parliament  can  be  convened 
by  its  own  authority,  or  by  the  authority  of  any  except 
the   sovereign  alone.     And   this   prerogative   is  founded 

(o)  "  It  is  well  kaowD   that  the  "  After  a  lung  controversy,  almost  all 

"  earliest  writs  of  summons  to  cities  "  judicious  inquirers  seera  to  have  ac- 

"  and  boroughs,  of  which  we  can  prove  "  quiesced  in  admitting  this  origin  of 

"  the  existence,  are  those  of  Simon  "  popular  representation." — Hallani, 

"  de  Montfort,  Earl  of  Leicester,  bear-  Mid.  Ag.  vol.  iiu  p.  40. 

"  ing  date  12th  December,  1264,  in  (»  Black.  Alag.  Char.  Job.  14. 

"the  forty-ninth  year  of  Henry  3.  (v)  2  Hats.  235;  Christian's  Black. 
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[[upon  very  good  reason.  For,  supposing  it  had  a  right  to 
meet  spontaneously,  without  being  called  together,  it  is 
impossible  to  conceive  that  all  the  members,  and  each  of 
the  housss,  would  agree  unanimously  upon  the  proper 
time  and  place  of  meeting;  and  if  half  of  the  members 
met,  and  half  absented  themselves,  who  shall  determine 
which  is  really  the  legislative  body,  the  part  assembled, 
or  that  which  stays  away  ?  It  is  therefore  necessary  that 
the  parliament  should  be  called  together  at  a  determinate 
time  and  place;  and  highly  becoming  its  dignity  and  in- 
dependence, that  it  should  be  called  together  by  none  but 
one  of  its  own  constituent  parts ;  and  of  the  three  consti- 
tuent parts,  this  office  can  only  appertain  to  the  sovereign ; 
as  he  is  a  single  person,  whose  will  may  be  uniform  and 
steady;  the  first  person  in  the  nation,  being  superior  to 
the  houses  in  dignity ;  and  the  only  branch  of  the  legisla- 
ture that  has  a  separate  existence,  and  is  capable  of  per- 
forming any  act  at  a  time  when  no  parliament  is  in 
being  (s).  Nor  is  it  an  exception  to  this  rule  that,  by 
some  modern  statutes  (t),  on  the  demise  of  a  king  or  queen, 
if  there  be  then  no  parliament  in  being  the  last  parliament 
revives,  and  it  is  to  sit  again  for  six  months,  unless  dis- 
solved by  the  successor;  for  this  revived  parliament  must 
have  been  originally  summoned  by  the  crown. 

It  is  true,  that  by  a  statute,  16  Car.  I.  c.  1,  it  was 
enacted,  that  if  the  king  neglected  to  call  a  parliament 
for  three  years,  the  peers  might  assemble  and  issue  out 

(s)   By  motives  somewhat   similar  principal  reasons  :  1.  The  propriety  of 

to  these  the  republic  of  Venice  was  iiaving  the  executive  power  a  part  of 

actuated,  when,  towards  the  end  of  the  legislative,  or  senate;   to  which 

the  seventh  century,  it  al)oIished  the  the  former  annual    magistrates  were 

tribunes  of  the  people,  who  were  an-  not  admitted.     2.    I'he   necessity   of 

nually  chosen  by  the  several  districts  having  a  single  person  to  convoke  the 

of  the  \'enetian  territory,  and  consti-  great  council,  wiien  separated.   (Mod. 

tuted  a  doge  in  their  stead  ;  in  whom  L'n.  Hist,  xxvii.  15.) 

the  executive  power  of  the  state  at  (t)  See  7  &  8  Will.  3,  c.  Id;  6 

present  reside*.     For  which  their  his-  Anne,  c.  7,  s.  6;  37  Geo.  3,  c.  127. 
toiians  have  assigned  these,  as   the 
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[^writs  for  choosing  one ;  and  in  case  of  neglect  of  the 
peers,  the  constituents  might  meet  and  elect  one  them- 
selves. But  this,  if  ever  put  in  practice,  would  have  been 
liable  to  all  the  inconveniences  just  now  stated ;  and  the 
act  itself  was  esteemed  so  highly  detrimental  and  injurious 
to  the  royal  prerogative,  that  it  was  repealed  by  statute 
16  Car.  II,  c.  1.  From  thence,  therefore,  no  precedent  can 
be  drawn. 

It  is  also  true  that  the  convention-parliament,  which 
restored  King  Charles  the  Second,  met  above  a  month 
before  his  return ;  the  lords  by  their  own  authority,  and  the 
commons  in  pursuance  of  writs  issued  in  the  name  of  the 
keepers  of  the  liberty  of  England,  by  authority  of  parlia- 
ment ;  and  that  the  said  parliament  sat  till  the  29th  of 
December,  full  seven  months  after  the  restoration ;  and 
enacted  many  laws,  several  of  which  are  still  in  force. 
But  this  was  for  the  necessity  of  the  thing,  which  super- 
sedes all  law ;  for  if  they  had  not  so  met,  it  was  morally 
impossible  that  the  kingdom  should  have  been  settled  in 
peace.  And  the  first  thing  done  after  the  king's  return 
was  to  pass  an  act  declaring  this  to  be  a  good  parliament, 
notwithstanding  the  defect  of  the  king's  writs  (it).  So 
that  as  the  royal  prerogative  was  chiefly  wounded  by 
their  so  meeting,  and  as  the  king  himself,  who  alone  had 
a  right  to  object,  consented  to  waive  the  objection,  this 
cannot  be  drawn  into  an  example  in  prejudice  of  the 
rights  of  the  crown.  Besides,  we  should  also  remem- 
ber, that  it  was  at  that  time  a  great  doubt  among  the 
lawyers  (x),  whether  even  this  healing  act  made  it  a  good 
parliament;  and  held  by  very  many  in  the  negative, 
though  it  seems  to  have  been  too  nice  a  scruple  (y).     And 

(u)  Stat.  12  Car.  2,  c.  1.  that  there  couM  be  no  legislative  an- 

(x)   1  Sid.  1.  thority  till  that  was  legally  aod  regu- 

(y)  William  Drake,  a  merchant  of  larly  dissolved  by  the  king  aod  the 

London,  was  impeached  for  writing  a  two  houses  of  parliament,  according 

pamphlet,  entitled  The  Long  Parlia-  to  16  Car.  1,  c.  7. — Com.  Jour.  20lh 

ment  revived,  \n  which  he  maintained  Nov.  1660. 

VOL.   II.  .A  A 
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[[yet,  out  of  abundant  caution,  it  was  thought  necessary 
to  confirm  its  acts  in  the  next  parliament,  by  statute  13 
Car.  II.  c.  7  and  c.  14. 

It  is  hkewise  true,  that  at  the  time  of  the  revolution, 
A.D.  1688,  the  lords  and  commons  by  their  own  authority, 
and  upon  the  summons  of  the  Prince  of  Orange  (after- 
wards King  William),  met  in  a  convention,  and  therein 
disposed  of  the  crown  and  kingdom.  But  it  must  be  re- 
membered, that  this  assembling  was  upon  a  like  principle 
of  necessity,  as  at  the  restoration ;  that  is,  upon  a  full 
conviction  that  King  James  the  Second  had  abdicated  the 
government,  and  that  the  throne  was  thereby  vacant; 
which  supposition  of  the  individual  members  was  con- 
firmed by  their  concurrent  resolution,  when  they  actually 
came  together.  And  in  such  a  case  as  the  palpable  va- 
cancy of  a  throne,  it  follows,  ex  necessitate  rei,  that  the 
form  of  the  royal  writs  must  be  laid  aside,  otherwise  no 
parliament  can  ever  meet  again.  For,  let  us  put  another 
possible  case,  and  suppose,  for  the  sake  of  argument,  that 
the  whole  royal  line  should  at  any  time  fail  and  become 
extinct,  which  would  indisputably  vacate  the  throne ;  in 
this  situation  it  seems  reasonable  to  presume,  that  the 
body  of  the  nation,  consisting  of  lords  and  commons, 
would  have  a  right  to  meet  and  settle  the  government; 
otherwise  there  must  be  no  government  at  all.  And  upon 
this  and  no  other  principle  did  the  convention  in  1688 
assemble.  The  vacancy  of  the  throne  was  precedent  to 
their  meeting  without  any  royal  sunmions,  not  a  conse- 
quence of  it.  They  did  not  assemble  without  writ,  and 
then  make  the  throne  vacant;  but  the  throne  being  pre- 
viously vacant  by  the  king's  abdication,  they  assembled 
without  writ,  as  they  must  do  if  they  assembled  at  all. 
Had  the  throne  been  full,  their  meeting  would  not  have 
been  regular,  but,  as  it  was  really  empty,  such  meeting 
became  absolutely  necessary.  And  accordingly  it  is  de- 
clared, by  statute  1  W.  &  M.,  st.  1,  c.  1,  that  this  con- 


CHAP.  I. — OF  THE  PARLIAMENT.  355 

[^vention  was  really  the  two  houses  of  parliament,  notwith- 
standing the  want  of  writs  or  other  defects  of  form.  So 
that,  notwithstanding  these  two  capital  exceptions,  which 
were  justifiable  only  on  a  principle  of  necessity  (and  each 
of  which,  by  the  way,  induced  a  revolution  in  the  govern- 
ment), the  rule  laid  down  is  in  general  certain,  that  the 
sovereign  only  can  convoke  a  parliament. 

And  this,  by  the  antient  statutes  of  the  realm  (a),  he  is 
bound  to  do  every  year,  or  oftener,  if  need  be  (a).]]  QTheae 
last  words  are  so  loose  and  vague,  that  such  of  our  mo- 
narchs  as  were  inclined  to  govern  without  parliament*, 
neglected  the  convoking  them  sometimes  for  a  very 
considerable  period,  under  pretence  that  there  was  no 
need  of  them.  But  to  remedy  this,  by  the  statute  16 
Car.  II.  c.  1,  it  is  enacted,  that  the  sitting  and  holding  of 
parliaments  shall  not  be  intermitted  above  three  years  at 
the  most.  And  by  the  statute  1  W.  &  M.  st.  2,  c.  2,  it 
is  declared  to  be  one  of  the  rights  of  the  people,  that, 
for  redress  of  all  grievances,  and  for  the  amending, 
strengthening,  and  preserving  the  laws,  parliamentfi  ought 
to  be  \\e\A  frequently  ;'^  besides  which,  it  is  by  a  subse- 
quent statute,  6  W.  &  M.  c.  2,  farther  provided,  that  a 
new  parliament  shall  be  called  within  three  years  after 
the  determination  of  a  former  one.  But  the  importance 
of  these  provisions  is  in  modern  times  lessened  by  the 
course  of  the  public  business,  the  exigencies  of  which  now 

(t)  4  Edw.  3,  c.  14;  36  Edw.  3,  they  serve  to  qualify  only  the  wordu 

c.  10.  "  or  oftener,"  and  that  the  tiuesignifi- 

(a)  Blackstone  adds  here,  that  these  cation  of  the  enactmeot  is,  that  parlia- 

statutcs  did  not  render  it  necessary  to  nient  should  be  held  once  every  year 

call  a  new  parliament  every  year,  but  at   all  events ;  and  if  need  be,  then 

only  to  permit  a  parliament  to  sit  an-  more  than  once ;  and  in  support  of  this 

nually  for   the  redress  of  grievances  are  cited  50  Edw.  3,  Rot.  Pari.  No. 

and  dispatch  of  business,  if  need  be,  186;  1   Rich.  2,  Rot.  Pari.  No.  95; 

1  Bl.  Cora.   153.     As  to  the  words,  2  Rich.  3,  Rot.  Pari.  No.  4.  (Chris- 

"  if  need  be,"  it  hus  been  argued  (and  tian's  BlacksL) 
apparently   with   good    reason),   that 

aa2 
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lead  invariably  to  the  assemblage  of  parliament  once  in 
every  year. 

[[I.  The  constituent  parts  of  a  parliament  are  the  next 
objects  of  our  inquiry.  And  these  are,  the  king^  or  queen 
regnant,  [^sitting  there  in  the  royal  political  capacity,  and 
the  three  estates  of  the  realm;  the  lords  spiritual,  the 
lords  temporal  (who  sit,  together  with  the  sovereign,  in 
one  house),  and  the  commons,  who  sit  by  themselves  in 
another.  And  the  sovereign  and  these  three  estates,  to- 
gether, form  the  great  corporation  or  body  politic  of  the 
kingdom  (6),  of  which  the  sovereign  is  said  to  be  caput, 
principium ,  et  finis.  For  upon  their  coming  together  he 
meets  them,  either  in  person  or  by  representation ;  with- 
out which  there  can  be  no  beginning  of  a  parliament  (c) ; 
and  he  also  has  alone  the  power  of  dissolving  them. 

It  is  highly  necessary  for  preserving  the  balance  of  the 
constitution,  that  the  executive  power  should  be  a  branch, 
though  not  the  whole,  of  the  legislative.  The  total  union 
of  them,  we  have  seen,  would  be  productive  of  tyranny ; 
the  total  disjunction  of  them,  for  the  present,  would  in 
the  end  produce  the  same  effects,  by  causing  that  union 
against  which  it  seems  to  provide.  The  legislative  would 
soon  become  tyrannical,  by  making  continual  encroach- 
ments, and  gradually  assuming  to  itself  the  rights  of  the 
executive  power.  Thus  the  long  parliament  of  Charles  I., 
while  it  acted  in  a  constitutional  manner,  with  the  royal 
concurrence,  redressed  many  heavy  grievances,  and  es- 
tablished many  salutary  laws.  But  when  the  two  houses 
assumed  the  power  of  legislation,  in  exclusion  of  the  royal 
authority,  they  soon  after  assumed  likewise  the  reins  of 
administration;  and,  in  consequence  of  these  united 
powers,  overturned  both  church  and  state,  and  established 
a  worse  oppression  than  any  they  pretended  to  remedy. 

(A)  4  Inst.  1,2;  slat.  1  Kliz.  c.  3  ;  Hale,  of  Pari.  1.  (c)  4  Inst.  6. 
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[[To  hinder,  therefore,  any  such  encroachment,  the  sove- 
reign is  himself  a  part  of  the  parliament:  and,  as  this  is 
the  reason  of  his  being  so,  very  properly  therefore  the 
share  of  legislation,   which   the  constitution  has  placed  in 
the  crown,  consists  in  the  power  of  rejecting  rather  than 
resolving;    this   being  sufficient  to  answer  the  end  pro- 
posed.    For  we  may  apply  to  the  royal   negative,  in  this 
instance,   what   Cicero   observes   of  the    negative  of  the 
Roman  tribunes,  that  the  crown  has  not  any  power  of 
doing  wrong,  but  merely  of  preventing  wrong  from  being 
done  (d).     The  crown  cannot  begin  of  itself  any  alterations 
in  the  present  established  law  ;  but  it  may  approve  or  dis- 
approve of  the  alteration  suggested  or  consented  to  by^ 
the  two  houses.     The  legislative  therefore  cannot  abridge 
the  executive  power  of  any  rights  which  it  now  has  by 
law,  without  its  own  consent;  since  the  law  must  per- 
petually stand  as  it  now  does,  unless  all  the  powers  will 
agree  to  alter  it :  and   herein  indeed  consists  the  true  ex- 
cellence of  the  English  government,  that  all  the  parts  of 
it  form  a  mutual  check  upon  each  other.     In  the  legisla- 
ture, the  people  are  a  check   upon  the  nobility,  and  the 
nobility  a  check  upon  the  people ;  by  the  mutual  privilege 
of  rejecting  what  the  other  has  resolved  ;  while  the  sove- 
reign is  a   check  upon  both,  which  preserves  the  execu- 
tive power  from  encroachments :  and  this  very  executive 
power  is  again  checked  and  kept  within  due  bounds  by 
the  two  houses,  through  the  privilege  they  have  of  inquir- 
ing into,  impeaching,  and  punishing  the  conduct  (not  in- 
deed of  the  sovereign  (e),  which  would  destroy  his  consti- 
tutional independence;  but,  which  is  more  beneficial  to  the 
public,)  of  his  evil  and  pernicious  counsellors.     Thus  every 
branch  of  our  civil  polity  supports  and  is  supported,  regu- 
lates and  is  regulated,  by  the  rest :  for  the  two  houses 
naturally  drawing  in  two  directions  of  opposite  interest, 


(d)   'itilla — tribunis  pUbis  sua  lege       aniiliij'ereiidi  rtliquit.     DeLL.  3,9. 
injuiite  Jaciendtc    poteitaUm  ademit,  (e)  Stat.  12  Car.  2,  C.  30. 
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[[and  the  prerogative  in  another  still  different  from  them 
both,  they  mutually  keep  each  other  from  exceeding  their 
proper  limits ;  while  the  whole  is  prevented  from  separa- 
tion and  artificially  connected  together  by  the  mixed  nature 
of  the  crown,  which  is  apart  of  the  legislative,  and  the  sole 
executive  magistrate.  Like  three  distinct  powers  in  me- 
chanics, they  jointly  impel  the  machine  of  government  in 
a  direction  different  from  what  either,  acting  by  itself, 
would  have  done  ;  but  at  the  same  time  in  a  direction  par- 
taking of  each,  and  formed  out  of  all ;  a  direction  which 
constitutes  the  true  line  of  the  liberty  and  happiness  of  the 
community. 

Let  us  now  consider  these  constituent  parts  of  the  sove- 
reign power,  or  parliament,  each  in  a  separate  view.  The 
king's  (or  queen's)  majesty  will  be  the  subject  of  the  next, 
and  many  subsequent  chapters,  to  which  we  must  at  pre- 
sent refer. 

The  next  in  order  are  the  spiritual  lords.]]  These  con- 
sist, since  the  union  with  L'eland,  of  three  archbishops  and 
twenty-seven  bishops ;  of  whom  one  archbishop  and  three 
bishops  are  lords  spiritual  of  Ireland,  entitled  by  rotation 
to  sit  and  vote  on  the  part  of  Ireland  (/).  The  lords  spi- 
ritual [[hold,  or  are  supposed  to  hold,  certain  antient  baro- 
nies under  the  king ;  for  William  the  Conqueror  thought 
proper  to  change  the  spiritual  tenure  of  frank-almoign,  or 
free  alms,  under  which  the  bishops  held  their  lands  during 
the  Saxon  government,  into  the  feudal  or  Norman  tenure 
by  barony,  which  subjected  their  estates  to  all  civil  charges 
and  assessments,  from  which  they  were  before  exempt  {g) : 
and,  in  right  of  succession  to  those  baronies,  which  were 
unalienable  from  their  respective  dignities,  the  bishops 
were  allowed  seats  in  the  house  of  lords  {h).     But  though 

if)  39  &  40  Geo.  3.  c.  67  ;  vide  (g)  Gilb.  Hist.  Exch.  55  ;  Spelm. 

sup.  vol.  i.  p.  94.     At  the  dissolution  W.  I.  291. 

of  the  monasteries  by  Hen.  8,  the  spi-  (/i)  On  this  subject  sec  Co.  Litt.  by 

ritual   lords  also   comprised  twenty-  Harg.  134  b,  n.(l);  Ilallam's  Hist, 

■even  mitred  abbots  and  two  priors.  Mid.  Ages,  vol.  iii.c.  8. 
Co.  Litt.  97. 
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[[these  lords  spiritual  are,  in  the  eye  of  the  law,  a  distinct 
estate  from  the  lords  temporal,  and  are  so  distinguished 
in  most  of  our  acts  of  parliament,  yet,  in  practice,  they 
are  usually  blended  together  under  the  one  name  of  the 
lords :  they  intermix  in  their  votes ;  and  the  majority  of 
such  intermixture  binds  both  estates.  And  from  this  want 
of  a  separate  assembly  and  separate  negative  of  the  pre- 
lates, some  writers  have  argued  (i)  very  cogently,  that  the 
lords  temporal  and  spiritual  are  now,  in  reality,  only  one 
estate  (A) ;  which  is  unquestionably  true  in  every  effectual 
sense,  though  the  antient  distinction  between  them  still 
nominally  continues.  For  if  a  bill  should  pass  their  house, 
there  is  no  doubt  of  its  validity,  though  every  lord  spi- 
ritual should  vote  against  it;  of  which  Selden  (/),  and  Sir 
Edward  Coke  (m),  give  many  instances :  as,  on  the  other 
hand,  it  would  presumably  be  good,  if  the  lords  temporal 
present  were  inferior  to  the  bishops  in  number,  and  every 
one  of  those  temporal  lords  gave  bis  vote  to  reject  the 
bill;  though  Sir  Edward  Coke  seems  to  doubt  (n)  whether 
this  would  not  be  an  ordinance,  rather  than  an  act,  of 
parliament. 

The  lords  temporal  consist  exclusively  of  peers  of  the 
realm  (the  bishops  not  being  in  strictness  held  to  be  such, 
but  merely  lords  of  parliament)  (o)  by  whatever  title  of 
nobility  distinguished,  dukes,  marquesses,  earls,  viscounts, 
or  barons  ;  of  which  dignities  we  shall  speak  more  here- 


(0  Whiielock  od   Parliam.  c.  72 ;  7  Hen.  8,  that  the  king  may  hold  a 

Warburt.  Alliance,  b.  ii.c.  3.  parliament  without  any  •piritual  lords. 

(/c)  Dyer,  60.  This  was  also  exemplified  in  fact  in 

(0  Baronage,  p.  1,  c.  6.    The  act  the  two  first  pariiaroenis  of  Chailes  2, 

of  uniformity,  1  Eiiz.  c.  2,  was  passed  wherein  no  bishops  were  sumniooed. 

with  the  dissent  of  all   the  bishops,  till  after  the  repeal  of  the  statute  16 

(Gibs.  Codex,  286,)  and  therefore  the  Car.  1,  c.  27,  by  statute   13  Car.  2, 

style    of    lords    spiritual    is  omitted  stat.  1,  c.  2. 

throughout  the  whole.  (»)  4  lust.  25. 

(m)  2  Inst.  585-587  ;  see  Keilw.  (o)  Staunford,  P.  C.  ISa 
1 84,  where  it  was  holden  by  the  judges, 
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[[after.  Some  of  these  sit  by  descent,  as  do  all  antient 
peers ;  some  by  creation,  as  do  all  new-made  ones ;]] 
others,  [[by  election,  which  is  the  case  of  the  sixteen 
peers  who  represent  the  body  of  the  Scots  nobility,^  and 
the  twenty-eight  who  are  elected  from  among  the  Irish 
peers  (o) ;  there  being  among  those  who  sit  by  election 
this  distinction,  that  the  representatives  of  Scotland  are 
chosen  for  one  parliament  only,  the  representatives  of 
Ireland  for  life.  The  aggregate  number  of  the  lords  tem- 
poral \j&  indefinite  (p),  and  may  be  increased  at  will  by 
the  power  of  the  crown  ;  and  once,  in  the  reign  of  queen 
Anne,  there  was  an  instance  of  creating  no  less  than 
twelve  together ;  in  contemplation  of  which,  in  the  reign  of 
King  George  the  First,  a  bill  passed  the  house  of  lords, 
and  was  countenanced  by  the  then  ministry,  for  limiting 
the  number  of  the  peerage.  This  was  thought,  by  some, 
to  promise  a  great  acquisition  to  the  constitution,  by  re- 
straining the  prerogative  from  gaining  the  ascendant  in 
that  august  assembly,  by  pouring  in  at  pleasure  an  un- 
limited number  of  new  created  lords.  But  the  bill  was 
ill-relished,  and  miscarried  in  the  house  of  commons,  whose 
leading  members  were  then  desirous  to  keep  the  avenues 
to  the  other  house  as  open  and  easy  as  possible. 

The  distinction  of  rank  and  honours  is  necessary  in 
every  well-governed  state,  in  order  to  reward  such  as  are 
eminent  for  their  services  to  the  public,  in  a  manner  the 
most  desirable  to  individuals,  and  yet  without  burden  to 
the  community ;  exciting  thereby  an  ambitious  yet  laud- 
able ardour,  and  generous  emulation,  in  others  :  and  emu- 
lation, or  virtuous  ambition,  is  a  spring  of  action,  which, 
however  dangerous  or  invidious  in  a  mere  republic,  or 
under  a  despotic  sway,  will  certainly  be  attended   with 

(o)  Vide  sup.  vol,  i.  pp.  85,  94.  was  then  writing  was   106,  and  of  the 

()))  In  llie  first  page  of  the  4tli  in-  commons   493.     Christian's    liiackst. 

■titute  Lord    (Joke  tills  us,  that   the  (u.) 

number  of  temporal  peers  when   he 


I 
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[[i^ood  effects  under  a  free  monarchy,  where,  without  de- 
stroying its  existence,  its  excesses  may  be  continually  re- 
strained by  that  superior  power,  from  which  all  honour  is 
derived.     Such  a  spirit,  when  nationally  diffused,  gives  life 
and  vigour  to  the  community ;  it   sets  all  the  wheels  of 
government  in  motion,  which  under  a  wise  regulator,  may 
be  directed  to  any  beneliciul  purpose ;  and  thereby  every 
individual  may  be  made  subservient  to  the  public  good, 
while  he  principally  means  to  promote  his  own  particular 
views.     A  body  of  nobility  is  also  more  particularly  neces- 
sary in  our  mixed  and  compounded  constitution,  in  order 
to  support  the  rights  of  both  the  crown  and  the  people, 
by  forming  a  barrier  to  withstand  the  encroachments  of 
both.     It  creates  and  preserves  that  gradual  scale  of  dig- 
nity which  proceeds  from  the  peasant  to  the  prince;  rising 
like  a  pyramid  from  a  broad  foundation,  and  diminishing 
to  a  point  as  it  rises.     It  is  this  ascending  and  contracting 
proportion  that  adds  stability  to  any  government;    for 
when  the  departure  is  sudden  from  one  extreme  to  another, 
we  may   pronounce  that  state  to  be  precarious.     The  no- 
bility, therefore,  are  the  pillars  which  are   reared  from 
among  the  people  more  immediately  to  support  the  throne ; 
and,  if  that  falls,  they  must  also  be  buried  under  its  ruins. 
Accordingly,  when]]  in  the  time  of  the  Great  Rebellion, 
[[the  Commons  had  determined  to  extirpate  monarchy,  they 
also  voted  the  house  of  lords  to  be  useless  and  dangerous. 
And  since  titles  of  nobility  are  thus  expedient  in  the  state, 
it  is  also  expedient  that  their  owners  should  form  an  in- 
dependent and  separate  branch  of  the  legislature.     If  they 
were  confounded  with  the  mass  of  the  people,  and  like 
them  had  only  a  vote  in  electing  representatives,  their 
privileges  would  soon  be  borne  down  and  overwhelmed  by 
the  popular  torrent,  which  would  effectually  level  all  dis- 
tinctions.    It  is  therefore  highly  necessary  that  the  body 
of  nobles  should  have  a  distinct  assembly,  distinct  deli- 
berations, and  distinct  powers  from  the  commons.]] 
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The  commons,  who  form  the  remaining  branch  of  the 
parHament,  consist  of  the  representatives  of  the  nation  at 
large  (exclusive  of  the  peerage),  elected  by  the  means  that 
we  shall  have  occasion  to  explain  in  the  course  of  this 
chapter.  [^In  a  free  state  every  man,  who  is  supposed  a 
free  agent,  ought  to  be  in  some  measure  his  own  governor ; 
and  therefore  a  branch  at  least  of  the  legislative  power 
should  reside  in  the  whole  body  of  the  people.  And  this 
power,  when  the  territories  of  the  state  are  small  and  its  citi- 
zens easily  known,  may  be  exercised  by  the  people  in  their 
aggregate  or  collective  capacity,  as  was  ordained  in  the 
petty  republics  of  Greece,  and  the  first  rudiments  of  the 
Roman  state.  But  this  will  be  highly  inconvenient,  when 
the  public  territory  is  extended  to  any  considerable  de- 
gree, and  the  number  of  citizens  is  increased.  Thus  when, 
after  the  social  war,  all  the  burghers  of  Italy  were  ad- 
mitted free  citizens  of  Rome,  and  each  had  a  vote  in  the 
public  assemblies,  it  became  impossible  to  distinguish  the 
spurious  from  the  real  voter,  and  from  that  time  all  elec- 
tions and  popular  deliberations  grew  tumultuous  and  dis- 
orderly ;  which  paved  the  way  for  Marius  and  Sylla, 
Pompey  and  Caesar,  to  trample  on  the  liberties  of  their 
country,  and  at  last  to  dissolve  the  commonwealth.  In 
so  large  a  state  as  ours,  it  is  therefore  very  wisely  con- 
trived that  the  people  should  do  that  by  their  representa- 
tives, which  it  is  impracticable  to  perform  in  person ; 
representatives,  chosen  by  a  number  of  minute  and  sepa- 
rate districts,  wherein  all  the  voters  are,  or  easily  may  be, 
distinguished.  The  counties  are  therefore  represented  by]] 
persons  [[elected  by  the  proprietors  of  lands ;  and  the 
cities  and  boroughs  are  represented  by^  persons  [[chosen 
by  the  mercantile  part,  or  supposed  trading  interest  of 
the  nation  (p) ;[]  the  former  class  of  representatives  being 

(p)  This  scetns  a  correct  statcmeat  rily.  ^cu  Ilallam's  Mid.  Ages,  vol.  iii. 

of  the  preaent  foundation  of  tlioclcc-  p.  16G,  and  liis  Conslit.  Hist.  vol.  iii. 

toral  right  of  towns.     As  to  its  origin  p.  50. 
it  is  involved  in  considerable  obicu- 
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technically  called  knights  of  shires,  the  latter,  citizens  and 
burgesses.  Of  the  counties  in  the  united  kingdom,  York- 
shire returns  six  members,  viz.  two  for  each  riding;  twenty- 
five  of  the  others,  four  each,  viz.  two  for  each  division  ; 
the  ridings  and  divisions  being  considered  as  separate 
counties  for  all  electoral  purposes  ;  and  the  Isle  of  Wight 
being  also  reckoned  for  those  purposes  a  separate  county. 
The  number  for  the  remaining  shires  is  three,  two  or  one 
respectively.  Of  the  cities  and  boroughs,  London  returns 
four  members,  most  of  the  others  two,  and  the  remainder 
one  ;  but  in  Wales  the  right  of  election  for  some  of  the 
principal  towns,  or  boroughs  represented,  is  shared  by  other 
boroughs,  which  are  called  contributory  boroughs  (^).  The 
collective  number  of  English  and  Welsh  representatives  is 
500,  of  Scots  53,  of  Irish  105,  in  all  658  (r).  [[And  every 
member,  though  chosen  by  one  particular  district,  when 
elected  and  returned,  serves  for  the  whole  realm;  for  the 
end  of  his  coming  thither  is  not  particular,  but  general; 
not  barely  to  advantage  his  constituents,  but  the  common- 
wealth; to  advise  his  Majesty  (as  appears  from  the  writ 
of  summons)  (s)  "  de  communi  consiUo  super  negotiis  gui- 
husdam  arduis  et  urgentibus,  reyem,  statuin,  defensiunem 
regiii  Anglioi  et  ecclesice  Anglicana  cancer ueutibus."  And 
therefore  he  is  not  bound,  like  a  deputy  in  the  united  pro- 
vices,  to  consult  with,  or  take  the  advice  of,  his  consti- 
tuents upon  any  particular  point,  unless  he  himself  thinks 
it  proper  or  prudent  so  to  do. 

These  are  the  constituent  parts  of  a  parliament ;  the 
king,]]  or  queen  regnant,  Qhe  lords  spiritual  and  temporal, 
and  the  commons.  Parts,  of  which  each  is  so  necessary, 
that  the  consent  of  all  three   is  required  to  make   any 

(9)  2  Will.  4,  c.  45,  sect.  8,  and  Scotlaod  30 ;   and   IieUad,  64.     Of 

sched.  E.  ;  et  vide  27  Hen.  8,  c.  26,  borough   members   for    EnglaDd   and 

ss.  28,  29  i  35  Hen.  8,  c.  1 1.  Wales.  342  i  for  Scotland.  23  ;  and  for 

(r)  The  number  of  countj?  mem-  Ireland,  41. 

bers  is,  for  England  and  Wales,  158  ;  (>;  4  InsU  14. 
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Qievv  law  that  shall  bind  the  subject.  Whatever  is  en- 
acted for  law  by  one,  or  by  two  only,  of  the  three,  is  no 
statute;  and  to  it  no  regard  is  due,  unless  in  matters 
relating-  to  their  own  privileges.  For  though^  in  the 
time  of  the  Great  Rebellion,  []the  commons  once  passed 
a  vote  (s),  "  that  whatever  is  enacted  or  declared  for  law 
by  the  commons  in  parliament  assembled  hath  the  force  of 
law;  and  all  the  people  of  this  nation  are  concluded 
thereby,  although  the  consent  and  concurrence  of  the  king 
or  house  of  peers  be  not  had  thereto  ;  yet,  when  the  con- 
stitution was  restored  in  all  its  forms,  it  was  particularly 
enacted  by  statute  13  Car.  II.  c.  1,  that  if  any  person 
shall  maliciously  or  advisedly  affirm  that  both  or  either  of 
the  houses  of  parliament  have  any  legislative  authority 
without  the  king,  such  person  shall  incur  all  the  penalties 
of  a  pr<zmunir€^  that  is  forfeiture  of  land  and  goods,  im- 
prisonment, and  loss  of  all  civil  rights. 

[[III.  We  are  next  to  examine  the  laws  and  customs  re- 
lating to  parliament,  thus  united  together,  and  considered 
as  one  aggregate  body. 

The  power  and  jurisdiction  of  parliament,  says  Sir  Ed- 
ward Coke  (0,  is  so  transcendent  and  absolute,  that  it 
cannot  be  confined,  either  for  causes  or  persons,  within 
any  bounds.  And  of  this  high  court,  he  adds,  it  may  be 
truly  said,  "si  anthjuitatem  species,  est  vetustissima  ;  si 
dignitatem,  est  honoratissima ;  sijurisdictionem,est  capa- 
cissima."  It  hath  sovereign  and  uncontrollable  autliority 
in  the  making,  confirming,  enlarging,  restraining,  abro- 
gating, repealing,  reviving,  and  expounding  of  laws,  con- 
cerning matters  of  all  possible  denominations,  ecclesiastical 
or  temporal,  civil,  military,  maritime,  or  criminal :  this  being 
the  place  where  that  absolute  despotic  power,  which  must 
in  all  governments  reside  somewhere,  is  intrusted  by  the 
constitution  of  these  kingdoms.     All  mischiefs  and  griev- 

(0  4  Jan.  1648.  (/)  4  Inst.  36. 
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Qances,  operations,  and  remedies,  that  transcend  the  ordi- 
nary course  of  the  laws,  are  within  the  reach  of  this 
extraordinary  tribunal.  It  can  regulate  or  new  model 
the  succession  to  the  crown ;  as  was  done  in  tlie  reign  of 
Henry  VIII.  and  William  III.  It  can  alter  the  established 
religion  of  the  land  ;  as  was  done  in  a  variety  of  instances, 
in  the  reigns  of  king  Henry  VIII.  and  his  three  children. 
It  can  change  and  create  afresh  even  the  constitution  of 
the  kingdom  and  of  parliaments  themselves  ;  as  was  done 
by  the  acts  of  union,  and  the  several  statutes  for  triennial 
and  septennial  elections.  It  can,  in  short,  do  every  thing 
that  is  not  naturally  impossible  ;  and  therefore  some  have 
not  scrupled  to  call  its  power,  by  a  figure  rather  too  bold, 
the  omnipotence  of  parliament.  True  it  is,  that  what  the 
parliament  doth,  no  authority  upon  earth  can  undo :  so 
that  it  is  a  matter  most  essential  to  the  liberties  of  this 
kingdom,  that  such  members  be  delegated  to  this  import- 
ant trust  as  are  most  eminent  for  their  probity,  their 
fortitude,  and  their  knowledge  ;  for  it  was  a  known  apoph- 
thegm of  the  great  lord  treasurer  Burleigh,  "  that  Kng- 
land  could  never  be  ruined  but  by  a  parliament;"  and,  as 
Sir  Matthew  Hale  observes  (u),  "  this  being  the  highest 
"  and  greatest  court,  over  which  none  other  can  have  ju- 
"  risdiction  in  the  kingdom,  if  by  any  means  a  misgovern- 
"  ment  should  any  way  fall  upon  it,  the  subjects  of  this 
"  kingdom  are  left  without  all  manner  of  remedy."  To 
the  same  purpose  the  president  Montesquieu,  though  it  is 
to  be  hoped  too  hastily,  presages  (x)  that,  as  Rome,  Sparta, 
and  Carthage  have  lost  their  liberty,  and  perished,  so  the 
constitution  of  England  will  in  time  lose  its  liberty,  will 
perish  :  it  will  perish,  whenever  the  legislative  power  shall 
become  more  corrupt  than  the  executive. 

It  must  be  owned  that  Mr.  Locke  (^),  and  other  theo- 
retical writers,  have  held,  that  "  there  remains  still  inhe- 

(u)  Of  Parliaments.  49.  (y)  On  Gov.  p.  2,  ss.  149.  227. 

(*)  Sp.  L.  11.6. 
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[]"  rent  in  the  people  a  supreme  power  to  remove  or  alter 
"  the  legislative,  when  they  find  the  legislative  act  con- 
"  trary  to  the  trust  reposed  in  them :  for,  when  such  trust 
*'  is  abused,  it  is  thereby  forfeited,  and  devolves  to  those 
"  who  gave  it."  But  however  just  this  conclusion  may 
be  in  theory,  we  cannot  practically  adopt  it,  nor  take  any 
legal  steps  for  carrying  it  into  execution,  under  any  dis- 
pensation of  government  at  present  actually  existing. 
For  this  devolution  of  power,  to  the  people  at  large,  in- 
cludes in  it  a  dissolution  of  the  whole  form  of  government 
established  by  that  people ;  reduces  all  the  members  to 
their  original  state  of  equality;  and,  by  annihilating  the 
sovereign  power,  repeals  all  positive  laws  whatsoever  be- 
fore enacted.  No  human  laws  will  therefore  suppose  a 
case,  which  at  once  must  destroy  all  law,  and  compel  men 
to  build  afresh  upon  a  new  foundation ;  nor  will  they 
make  provision  for  so  desperate  an  event,  as  must  render 
all  legal  provisions  inefi'ectual.  So  long,  therefore,  as 
the  English  constitution  lasts,  we  may  venture  to  affirm 
that  the  power  of  parliament  is  absolute  and  without 
control. 

In  order  to  prevent  the  mischiefs  that  might  arise  by 
placing  this  extensive  authority  in  hands  that  are  either 
incapable,  or  else  improper,  to  manage  it,  it  is  provided  by 
the  custom  and  law  of  parliament  (z),  that  no  one  shall 
sit  or  vote  in  either  house,  unless  he  be  twenty-one  years 
of  age.  This  is  also  expressly  declared  by  statute  7  & 
8  Will.  III.  c.  25,  with  regard  to  the  house  of  commons  ; 
doubts  having  arisen  from  some  contradictory  adjudica- 
tions, whether  or  no  a  minor  was  incapacitated  from  sit- 
ting in  that  house  (a).  It  is  also  enacted  by  statutes 
30  Car.  2,  st.  2,  and  1  Geo.  I.  c.  13,  that  no  member 
shall  vote  or  sit  in  either  house,  till  he  hath  in  the  pre- 
sence of  the  house  taken  the  oath  of  allegiance,  supre- 

(»)  Whitelock,  c.  60  ;  4  Inst.  47.  (a)  Com.  Journ.  16  Dec.  1690. 
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[[macy,  and  abjuration,  and  subscribed  and  repeated  the 
declaration  against  transubstantiation,  and  invocation  of 
saints,  and  the  sacrifice  of  the  mass  (6).]]  But  the  form 
of  the  oath  of  abjuration,  as  given  by  the  last  mentioned 
act,  has  been  since  altered  by  the  6  Geo.  III.  c.  53,  upon 
occasion  of  the  death  of  the  Pretender.  And  in  favour 
of  Roman  Catholics,  it  has  been  lately  provided  by  10 
Geo.  IV,  c.  7,  s.  2,  that  they  may  sit  in  parliament  (being 
in  all  other  respects  duly  qualified)  upon  taking  and  sub- 
scribing the  oath  in  that  act  prescribed,  in  lieu  of  those 
of  allegiance,  supremacy,  and  abjuration.  QAhens,  unless 
naturalized,  were  likewise  by  the  law  of  parliament  inca- 
pable to  serve  therein  (c) :  and  now  it  is  enacted,  by  sta- 
tutes 12  &  13  Will.  III.  c.  2y2  confirmed  by  1  Geo.  I. 
St.  2,  c.  4,  Qhat  no  alien,  even  though  he  be  naturalized, 
shall  be  capable  of  being  a  member  of  either  house  of 
parliament.  And  there  are  not  only  these  standing  inca- 
pacities ;  but  if  any  person  is  made  a  peer  by  the  crown, 
or  elected  to  serve  in  the  house  of  commons  by  the  people, 
yet  may  the  respective  houses  upon  complaint  of  any 
crime  in  such  person,  and  proof  thereof,  adjudge  him  dis- 
abled and  incapable  to  sit  as  a  member  {d) ;  and  this  by 
the  law  and  custom  of  parliament. 

For,  as  every  court  of  justice  hath  laws  and  customs 
for  its  direction,  some  the  civil  and  canon,  some  the  com- 
mon law,  others  their  own  peculiar  laws  and  customs,  so 
the  high  court  of  parliament  hath  also  its  own  peculiar 
law,  called  lex  et  consuetudo  parliament i ;  a  law  which 
Sir  Edward  Coke  {e)  observes,  is  "  ah  omnibus  queBrenda, 
"  a  multis  ignorata,  a  paucis  cognita  if)."      It  will  not 

(h)  It  was  also  formerly  enacted  by  (rf)  Whitelock  of  Pari.  c.  102.  See 

7  Jac.  1,  c.  6,  ihat  no  member  should  Lords'  Journ.  3  May,  1620  ;   13  May, 

be   peiroitted   ti>   enter  the   house  of  1624;  26  May,  1725;    Com.  Jouro. 

commons  until  he  had  taken  the  oath  14    Feb.    1580;    21    Jun.    1628;    9 

therein    mentioned,    before   the   lord  Nov.  21  Jan.  1640  ;  6  Mar.  1676;  6 

steward  or  his  deputy.     But  this  is  Mar.  1711. 

now  repealed  by  1  &  2  Will.  4.  c.  9.  (e)  1  Inst.  11. 

(f)  1  Com.  Journ.  10  Mar.  1623.  (/)  Lord  Holt  has  observed,  that 
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^therefore  be  expected  that  we  should  enter  into  the 
examination  of  this  law  with  any  degree  of  minuteness, 
since,  as  the  same  learned  author  assures  us  ig),  it  is  much 
better  to  be  learned  out  of  the  rolls  of  parliament,  and 
other  records,  and  by  precedents,  and  continual  experi- 
ence, than  can  be  expressed  by  any  one  man.  It  will  be 
sufficient  to  observe,  that  the  whole  of  the  law  and  custom 
of  parliament  has  its  original  from  this  one  maxim,  "  that 
"  whatever  matter  arises  concerning  either  house  of  par- 
"  liament,  ought  to  be  examined,  discussed,  and  adjudged 
*'  in  that  house  to  which  it  relates,  and  not  elsewhere  (h)." 
Hence,  for  instance,  the  lords  will  not  suffer  the  commons 
to  interfere  in  settling  the  election  of  a  peer  of  Scotland ; 
the  commons  will  not  allow  the  lords  to  judge  of  the  elec- 
tion of  a  burgess ;]]  nor  will  the  courts  of  law  interfere  with 
the  province  of  either  house  of  parliament,  by  examining 
the  merits  of  either  case  {i).  QBut  the  maxims  upon  which 
they  proceed,  together  with  the  method  of  proceeding,  rest 
entirely  in  the  breast  of  the  parliament  itself.]] 

The  privileges  of  parliament  are  also  very  considerable, 
and  were  principally  established  Qin  order  to  protect  its 
members,  not  only  from  being  molested  by  their  fellow 
subjects,  but  also  more  especially  from  being  oppressed 
by  the  power  of  the  crown.]]  Their  extent  is  nowhere 
clearly  defined  ;  and  accordingly  we  find,  that  []when  in  31 
Hen.  VI.  the  house  of  lords  propounded  a  question  to  the 
judges  concerning  them,  the  Chief  Justice,  Sir  John  For- 
tescue,  in  the  name  of  his  brethren,  declared,  "  that  they 
"  ought  not  to  make  answer  to  that  question,  for  it  hath 
"  not  been  used  aforetime  that  the  justices  should  in  any- 
"  wise  determine  the  privileges  of  the  High  Court  of  Par- 


"  39  to  what  my  Lord  Coke  says,  that  (g)  4  Inst.  50. 

*'  the  Ui  parlidwenli  esf  a  mnlt'.s  ig'  (h)  4  Inst.  15. 

"  tiorata,   that  it  is  only  because  they  (t)  I    HI.  Com.    163;    sec    R.    v. 

"  will  not  apply  themselves  to  under-  Flower,  8  T.  R.  314  ;   Hurdctl  i .  Ab- 

"  stand    it."     2    Ld.    Raym.    1114;  bot,  14  Hast,   110;    Ilobhouse's  case, 

Christian's  Ulackst.  vol.  i.  p.  1G3.  3  Uarn.  &  Aid.  420  ;  2  Chit.  Rep.  207. 
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[["  llament.  For  it  is  so  high  and  mighty  in  its  nature 
"  that  it  may  make  law,  and  that  which  is  law  it  may 
"  make  no  law,  and  the  determination  and  knowledge  of 
"  that  privilege  belongs  to  the  lords  of  parliament,  and 
**  not  to  the  justices  (A)."|]  A  more  manly  tone,  however, 
is  perceptible  in  the  doctrine  of  Lord  Holt  (delivered  at  a 
period  when  the  principles  of  the  constitution  were  better 
understood),  "  that  the  authority  of  parliament  is  from 
"  the  law,  and  as  it  is  circumscribed  by  law,  so  it  may  be 
"  exceeded  ;  and  if  they  do  exceed  those  legal  bounds  and 
"  authority,  their  acts  are  wrongful  and  cannot  be  justified, 
"  any  more  than  the  acts  of  a  private  man  (/)."  In  strict 
conformity  with  which  later  and  more  satisfactory  opinion 
it  has  been  recently  decided,  that  when  a  person  sued  in 
a  court  of  law  for  an  alleged  violation  of  private  right, 
pleads  that  the  act  was  done  under  the  authority  of  aa 
order  of  the  House  of  Commons,  the  court  is  not  precluded 
on  the  ground  of  parliamentary  privilege  from  considering 
whether  the  authority  of  the  house  constitutes,  in  point  of 
law,  a  sufficient  justification  of  the  act,  nor  from  giving 
judgment  in  favour  of  the  plaintifi*,  if  it  deems  the  justifi- 
cation insufficient  (ni). 

The  more  notorious  privileges  of  the  members  of  either 
housie  are  as  follows  : — First,  privilege  of  speech,  as  to 
which  Qit  is  declared  by  the  statute  1  W.  &  M.  st.  2,  c.  2, 
to  be  one  of  the  liberties  of  the  people,  "  that  the  freedom 
"  of  speech  and  debates  and  proceedings  in  parliament 
"  ought  not  to  be  impeached  or  questioned  in  any  court 
"  out  of  parliament."  And  this  freedom  of  speech  is  par- 
ticularly demanded  of  the  sovereign  in  person  by  the 
speaker  of  the  House  of  Commons  at  the  opening  of  every 
new  parliament.^ 

Secondly,  privilege  of  person  : — a  peer  being  (by  virtue 

(/c)  S«ld.    BaroD.   pirt  i.  c.  4  ^    3  (I)  Sal k.  505  ;  2  Ld.  Raym.  1114. 

Wits.  183;  Burdeut),  AbboU,  14  East,  (m)  Stockdale  v.  Hansard,  11  Ad. 

1  ;  4Taunl.401.  &  Ell.  253;  9  Ad.  &  Ell.  1. 

VOL.  II.  .B  B 
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of  his  dignity)  exempt  from  arrest  (n)  in  civil  cases  at  all 
times,  and  a  member  of  the  House  of  Commons  (by  the 
privilege  of  parliament),  not  only  while  the  house  is  sitting, 
but  for  such  a  period  before  the  first  meeting,  and  after 
the  dissolution  of  a  parliament,  as  may  enable  him  conve- 
niently to  come  from  and  return  to  any  part  of  the  king- 
dom. This  immunity  continues  also  [^for  forty  days  after 
every  prorogation,  and  forty  days  before  the  next  appointed 
meeting  (o),  which  is  now  in  eifect  so  long  as  the  parlia- 
ment subsists,  it  seldom  being  prorogued  for  more  than 
fourscore  days  at  a  time.]]  The  only  way,  indeed,  by 
which  courts  of  justice  could  antiently  take  cognizance  of 
this  exemption  [[was  by  writ  of  privilege  in  the  nature  of 
a  supersedeas,  to  deliver  the  party  out  of  custody  when 
arrested  in  a  civil  suit  (p).  For  when  a  letter  was  written 
by  the  speaker  to  the  judges  to  stay  proceedings  against  a 
privileged  person,  they  rejected  it  as  contrary  to  their  oath 
of  office  (q).  But  since  the  statute  11  &  12  Will.  III.  c.  3, 
which  enacts  that  no  privileged  person  shall  be  subject  to 
arrest  or  imprisonment,  it  hath  been  held  that  such  arrest 
is  irregular  a6  initio,  and  that  the  party  maybe  discharged 
upon  motion  (r).  It  is  to  be  observed,  that  there  is  no 
precedent  of  any  such  writ  of  privilege,  but  only  in  civil 
suits,  and  that  the  statute  of  1  Jac.  I.  c.  13,  and  that  of 
King  William  (which  remedy  some  inconveniences  arising 
from  privilege  of  parliament),  speak  only  of  civil  actions. 
And  therefore  the  claim  of  privilege  hath  been  usually 
guarded,  with  an  exception  as  to  indictable  crimes  (s), 
or,  as  it  has  been  frequently  expressed,  of  treason,  felony, 
and  breach  (or  surety)  of  the  peace  (O-U     [[And  instances 

(«)  6  Rep.  52;  9  Rep.  49  a,  68  a  ;  (p)  Dy.  59  ;  4  Pryn.  Biev.  Pari. 

2  Hen.  Bla.  '272  ;   Couche  v.  Lord  757. 

Arundel,  3  Kast,  127  ;  1  Vent.  298  ,  (q)  Latch.  48;  Noy,  83. 

Davis  V,  Lord  Rendlesham,  7  Taunt.  (?)  Str.  989  ;  vide  Cassidy  v.  Steu- 

679  ;  R.  V.   Bishop  of  St.   Asaph,  art,  2  ScoU,  N.  R.  432. 

Wil«.  332.  (0  Com.  Journ.  17th  Aug.  1641. 

((>)  2  Lev.  72.  (0  4  Inst.  25;  Com.  Jouin.  20lh 

May,  1676. 
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have  not  been  wanting  wherein  privileged  persons  have 
been  convicted  of  misdemeanors,  and  committed,  or  pro- 
secuted to  outlawry,  even  in  the  middle  of  a  session  («) ; 
which  proceeding  has  afterwards  received  the  sanction 
and  approbation  of  parliament  (x).  To  which  may  be 
added,  that  the  case  of  writing  and  publishing  seditious 
libels  has  been  resolved  by  both  houses  (y)  not  to  be 
entitled  to  privilege  (z) ;  and  that  the  reasons  upon  which 
that  case  proceeded  extended  equally  to  every  indictable 
offence.]]  Even  in  indictable  cases,  however,  there  be- 
longs to  the  houses  of  parliament  Qhe  right  of  receiving 
immediate  information  of  the  im[)risonment  or  detention 
of  any  member,  with  the  reason  for  which  he  is  detained  : 
a  practice  that  is  used  upon  the  slightest  military  accusa- 
tion preparatory  to  a  trial  by  a  court  martial  (a),  and  which 
is  recognized  by  the  several  statutes  for  suspending  the 
habeas  corpus  act  (A),  whereby  it  is  provided,  that  no 
member  of  either  house  shall  be  detained  till  the  matter 
of  which  he  stands  suspected  be  first  communicated  to 
the  house  of  which  he  is  a  member,  and  the  consent  of  the 
house  obtained  for  his  commitment  or  detaining.  But 
yet  the  usage  has  uniformly  been,  ever  since  the  Revolu- 
tion, that  the  communication  has  been  subsequent  to  the 
arrest.]] 

There  were  formerly  other  privileges  of  parliament,  pro- 
tecting not  only  from  illegal  violence,  but  also  from  seizure 
under  the  civil  process  of  the  courts  of  law,  the  lands  and 
goods  of  the  members,  and  even  their  menial  servants  (c). 

(ii)  Mich.  16th  Ed.  4,  in  Scacc;  Christian's  Blackstone. 
Ld.  Raym.  1461.  (a)  Com.  Jouro.  20th  Apr.  1762. 

(x)  Com.  Joum.  16lh  May,  1726.  (b)  Particularly  17  Geo.  2.  c.  6. 

(y)  Com.  Joum.  24th  Nov. ;  Lords'  (c)  See  the  cases  of  breach  of  pii- 

Jouru.  '29th  Nov.  1763.  vilege  enumerated  9  Ad.  &  EI.  12,  note 

(t)  The  contrary  had  been  deter-  (b).     These  privileges,  as  well  as  the 

mined  a  short  time  before,  in  the  case  immunity  of  their  persons,  are  said  by 

of    Mr.  Wilkes,   by    the    unanimous  Blackstooe  to  have  been  as  antient  as 

judgment   of  Lord   Camden  and  the  Edward  the  Confessor,  in  v»hose  laws 

Court  of  Common  Pleas,  2  Wils.  151 ;  (c.  3)  we  find  this  precept :    ad  lyno* 

B  B  2 
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And  even  yet  Qto  assault  by  violence  a  member  of  either 
house,  or  his  menial  servants,  is  a  high  contempt  of  par- 
liament, and  there  punished  with  the  utmost  severity,  and 
has  likewise  peculiar  penalties  annexed  to  it  in  the  courts 
of  law,  by  the  statutes  5  Hen.  IV.  c.  6,  and  11  Hen.  VI. 
c.  11.]]  But  all  parliamentary  exemptions  from  liability 
to  civil  process,  save  only  as  to  the  freedom  of  the  person 
of  the  member  himself,  are  now  at  an  end,  having  been 
first  restrained,  and  at  length  totally  abolished,  by  the 
legislature.  For  by  10  Geo.  III.  c.  50(d),  it  is  enacted 
[[that  any  suit  may  at  any  time  be  brought  against  any 
peer  or  member  of  parliament,  their  servants,  or  any 
other  person  entitled  to  privilege  of  parliament,  which 
shall  not  be  impeached  or  delayed  by  pretence  of  any 
such  privilege,  except  that  the  person  of  a  member  of  the 
house  of  commons  shall  not  thereby  be  subjected  to  any 
arrest  or  imprisonment.]]  Likewise,  for  the  benefit  of 
commerce,  it  is  provided  by  6  Geo.  IV.  c.  16,  ss.  10,  11, 
that  if  a  trader  being  a  member  of  parliament,  and  per- 
sonally served  with  a  summons  in  an  action  for  recovery 
of  a  debt  of  such  amount  as  shall  be  sufficient  to  support 
a  fiat  in  bankruptcy,  shall  not,  within  one  calendar  month, 
comply  with  the  process,  or  if,  being  personally  served 
with  a  peremptory  order  from  a  court  of  equity  to  pay  any 
sum  of  money,  he  shall  neglect  to  do  so,  he  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  (e). 

In  addition  to  these  privileges  of  speech  and  of  person 
belonging  to  the  two  houses  of  parliament,  we  may  re- 
mark, that  by  a  very  recent  statute  their  right  of  free 
publication  of  their  own  reports,  papers,  votes,  and  other 
proceedings,  is  specially  protected,  it  being  provided  by 

dot  venuntibitt   live  summoniti   tint,  (d  )  Et  vide  ihe  previous  statutes 

tive  per  u  qui  agendum  luihuerint,  «it  11   .k    12  Will.  3,  c.  3  ;  2  &  3  Ann. 

itiruma  jmx.     And  so  too  in  the  old  c.  11  ;  11  Geo.  2,  c.  24. 

Goihic  constitutions.     Stiern.de  .lure  (e)  As    to    the    form    of    process 

Goth.  I.  3,  c.  3.     Extenditur  liecc  pax  against  a   member  of  parliament  in 

tt  ucuritag,  ad  qnatuitrdecim  di$i  con-  luch  cases,  vide  2  Will.  4,  c.  39,  s.  9. 
voeato  regni  unatu. 
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3  &  4  Vict.  c.  9,  that  any  person  made  defendant  in  any 
civil  or  criminal  proceeding  on  account  of  the  publication 
of  such  matters,  by  authority  of  either  house,  shall  be 
entitled  to  have  the  process  against  him  superseded  by 
order  of  the  court;  and  that  the  like  remedy  shall  be 
afforded  to  a  party  who  has  published  copies  of  them  ; 
and  that  no  person  shall  be  liable  to  any  civil  or  criminal 
proceeding  for  having  printed  an  extract  or  abstract  from 
such  parliamentary  documents,  provided  he  do  so  bond 
fide  and  without  malice  (/). 

QThese  are  the  general  heads  of  the  laws  aad  customs 
relating  to  parliament  considered  as  one  aggregate  body. 
We  will  next  proceed  to — 

IV.  The  laws  and  customs  relating  to  the  house  of 
lords  in  particular.  These,  if  we  exclude  their  judicial  ca- 
pacity, which  will  be  more  properly  treated  of  in  a  subse- 
quent part  of  these  Commentaries,  will  take  up  but  little 
of  our  time. 

One  very  antient  privilege  is  that  declared  by  the 
charter  of  the  forest  {g),  confirmed  in  parliament,  9  Henry 
III.,  viz.  that  every  lord  spiritual  or  temporal  summoned 
to  parliament,  and  passing  through  the  king's  forests, 
may,  both  in  going  and  returning,  kill  one  or  two  of  the 
king's  deer  without  warrant ;  in  view  of  the  forester  if  he 
be  present,  or  on  blowing  a  horn  if  he  be  absent ;  that  he 
may  not  seem  to  take  the  king's  venison  by  stealth. 

In  the  next  place  they  have  a  right  to  be  attended,  and 
constantly  are,  by  the  judges  of  the  Court  of  Queen's 
Bench  and  Common  Pleas,  and  such  of  the  barons  of  the 
Exchequer  as  are  of  the  degree  of  the  coif,  or  have  been 
made  serjeants  at  law,  as  likewise  by  the  Queen's  learned 
counsel,  being  serjeants,  and  by  the  masters  of  the  Court 
of  Chancery,  for  their  advice  in  point  of  law,  and  for  the 
greater  dignity  of  their  proceedings.     The  secretaries  of 

(/)  Vide  Stockdale  I'.  Hansard,  11  applicalioa  to  ihe  court  under  this 
Ad.&  Kl.  297,  as  to  the  pfaciite  on       statute.  (g)C.  11. 
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[[state,  with  the  attorney  and  solicitor-general,  were  also 
used  to  attend  the  house  of  peers,  and  have  to  this  day 
(together  with  the  judges,  &c.)  their  regular  writs  of  sum- 
mons issued  out  at  the  beginning  of  every  parliament  {h), 
ad  tractandum  et  consilium  impendendum,  though  not  ad 
consentiendum  ;  but  whenever  of  late  years  they  have  been 
members  of  the  house  of  commons  (i),  their  attendance 
here  hath  fallen  into  disuse  (j). 

Another  privilege  is,  that  every  peer,  by  licence  ob- 
tained from  the  crown,  may  make  another  lord  of  parlia- 
ment his  proxy  (k),  to  vote  for  him  in  his  absence  (Z).  A 
privilege  which  a  member  of  the  other  house  can  by  no 
means  have,  as  he  is  himself  but  a  proxy  for  a  multitude 
of  other  people  {m). 

Each  peer  has  also  a  right  by  leave  of  the  house,  when 
a  vote  passes  contrary  to  his  sentiments,  to  enter  his  dis- 
sent on  the  journals  of  the  house,  with  the  reasons  for 
such  dissent,  which  is  usually  styled  his  protest  (n). 

All  bills,  likewise,  that  may  in  their  consequences  any 
way  affect  the  rights  of  the  peerage,  are  by  the  custom 

(h)  Stat.  31  Hen.  8,  c.  10  ;  Smith's  question  of  guilty  or  not  guilty;  and 

Commonw.  b.  2,  c.  3  ;  Moor,   551  j  a  spiritual  lord  shall  only  be  a  proxy 

4  Inst.  4;  Hale  of  Pari.  140.  for  a  spiiitual  lord,  and  a  temporal 

(0  See  Com.  Journ.    11th  April,  lord    for  a  temporal.     Two   or  more 

1614;    8th   Feb.    1620;    10th   Feb.  peers  may  be  a  proxy  to  one  absent 

1625  ;  4  Inst.  48.  peer ;  but  Lord  Coke  is  of  opinion  (4 

(j)  On  account  of  this  attendance  Inst.  12)  that  they  cannot  vote  unless 

there  are  seveial  resolutions  before  the  they  all  concur;   1  Woodd.  41.  Chit. 

Restoration,   declaring   tlie   attorney-  BJackstone.     As  to   proxies,  see  also 

general  incapable  of  sitting  among  the  Com.  Dig.  Pari.  D.  19. 
commonA.     Sirlleneage  Finch,  mem-  (i)  Seld.  Baronage,  p.  1,  c.  1. 

ber  for  the  University  of  Oxford,  after-  (m)  4  Inst.  12. 

wards  Lord  Nottingham  and  chancel-  (n)  Lord    Clarendon  relates,   that 

lor,  was  the  first  attorney-general  who  the  first   instances   of    protests    with 

enjoyed  that  privilege.    Sim.  28.  reasons   in    England    were    in    1641, 

(/()  If  a  peer,  after  appointing  a  before  which  time  ihcy  usually  only  set 
proxy,  appears  personally  in  parlia-  down  their  names  as  dissentient  to  a 
meat,  hii  proxy  is  revoked  and  an-  vote  ;  the  first  regular  protest  in  Ire- 
nulled;  4  I  nit.  13.  By  the  orders  of  land  wus  in  1662;  1  Lord  Alouiitm. 
the  house,  no  proxy  shall  vote  upon  a  402.     (Chit.  Blackstonc.) 
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[[of  parliament  to  have  their  first  rise  and  beginning  in  the 
house  of  peers,  and  to  suffer  no  changes  or  amendments 
in  the  house  of  commons,  which  has,  however,  the  power 
of  rejecting  them  altogether. 

There  is  also  a  statute  peculiarly  relative  to  the  house 
of  lords,  6  Anne,  c.  23,  which  regulates  the  election  of  the 
sixteen  representative  peers  of  North  Britain  (o),  in  con- 
sequence of  the  twenty-second  and  twenty-third  articles 
of  the  Union  ;  and  for  that  purpose  prescribes  the  oaths, 
&c.,  to  be  taken  by  the  electors ;  directs  the  mode  of  bal- 
loting; prohibits  the  peers  electing  from  being  attended  in 
an  unusual  manner ;  and  expressly  provides  that  no  other 
matter  shall  be  treated  of  in  that  assembly,  save  only  the 
election,  on  pain  of  incurring  a  prcemujiire.^  Similar  pro- 
visions are  also  made  by  the  act  of  Union  with  Ireland, 
39  &  40  Geo.  III.  c.  67,  as  to  the  manner  of  electing  the 
Irish  representative  peers, 

\^V.  The  peculiar  laws  and  customs  of  the  house  of 
commons,  relate  principally  to  the  raising  of  taxes,  and 
the  election  of  members  to  serve  in  parliament. 

First,  with  regard  to  taxes  :  it  is  the  antient  indisput- 
able privilege  and  right  of  the  house  of  commons,  that  all 
grants  of  subsidies  or  parliamentary  aids  do  begin  in  their 
house,  and  are  first  bestowed  by  them  (p) ;  although  their 
grants  are  not  effectual  to  all  intents  and  purposes,  until 
they  have  the  assent  of  the  other  two  branches  of  the  le- 
gislature. The  general  reason  given  for  this  exclusive 
privilege  of  the  house  of  commons  is,  that  the  supplies  are 
raised  upon  the  body  of  the  people,  and  therefore  it  is 
proper  that  they  alone  should  have  the  right  of  taxing 
themselves,^  through  their  representatives,  in  that  house. 
[[This  reason  would  be  unanswerable,  if  the  commons 
taxed  none  but  themselves  ;  but  it  is  notorious  that  a  very 
large  share  of  property  is  in  the  possession  of  the  house 

(<>)  S^ee  also  2  &  3  Will.  4,  c.  63.  (p)  4  Inst.  29. 
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[]of  lords ;  that  this  jDroperty  is  equally  taxable  and  taxed 
as  the  property  of  the  commons ;  and  therefore  the  com- 
mons not  being  the  sole  persons  taxed,  this  cannot  be  the 
reason  of  their  having  the  sole  right  of  raising  and  model- 
ling the  supply.  The  true  reason,  arising  from  the  spirit 
of  our  constitution,  seems  to  be  this.  The  lords  being  a 
permanent  hereditary  body,  created  at  pleasure  by  the 
sovereign,  are  supposed  more  liable  to  be  influenced  by 
the  crown,  and  when  once  influenced,  to  continue  so,  than 
the  commons,  who  are  a  temporary  elective  body,  freely 
nominated  by  the  people.  It  would  therefore  be  ex- 
tremely dangerous  to  give  the  lords  any  power  of  framing 
new  taxes  for  the  subject;  it  is  sufficient  that  they  have  a 
power  of  rejecting,  if  they  think  the  commons  too  lavish 
or  improvident  in  their  grants.  But  so  unreasonably 
jealous  are  the  commons  of  this  valuable  privilege,  that 
herein  they  will  not  suffer  the  other  house  to  exert  any 
power  but  that  of  rejecting  ;  they  will  not  permit  the  least 
alteration  or  amendment  to  be  made  by  the  lords  to  the 
mode  of  taxing  the  people  by  a  money  bill  (under  which 
appellation  are  included  all  bills  by  which  money  is 
directed  to  be  raised  upon  the  subject),  for  any  purpose  or 
in  any  shape  whatsoever,  either  for  the  exigencies  of  go- 
vernment, and  collected  from  the  kingdom  in  general,  as 
the  land  tax  ;  or  for  private  benefit,  and  collected  in  any 
particular  district,  as  by  turnpikes,  parish  rates,  and  the 
like  {(f).  And  the  rule  is  even  extended  to  all  bills  in 
which  pecuniary  penalties  and  fines  are  imposed  for 
offences.  But  it  should  seem  it  is  carried  beyond  its  ori- 
ginal principle,  when  the  money  raised  is  not  granted  to 

(q)  Upon  the  application  of    this  20lh  &  22nil  April,  1671,  the  general 

rule,  there  have  been  many  warm  con-  question  is  debated  with  infiniteability 

te«t8  between  the  lords  and  commons,  on  both  sides,  but  particularly  on    the 

in   which  the    latter  seem   always  to  paitofthe  cominuns,  in  an  argument 

have    pievailed.      See  many   confer-  drawn  up  by  Sir  Ilencage  Finch,  tluin 

encet  collected  by  Mr.  FlatHel,  in  his  attorney-general  — Chi  istian's  IMack- 

AppeoJix  to  the  Thiid  volume.  stoDe. 

In  Appendix  D.,  the  conference  of 
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\j.\\e  crown.  Sir  Matthew  Hale(r)  mentions  one  case, 
founded  on  the  practice  of  parliament  in  the  reign  of 
Henry  VI.  (*),  wherein  he  thinks  the  lords  may  alter  a 
money  bill  :  and  that  is,  if  the  commons  grant  a  tax,  as 
that  of  tonnage  and  poundage  for  four  years ;  and  the 
lords  alter  it  to  a  less  time,  as  for  two  years ;  here,  he 
says,  the  bill  need  not  be  sent  back  to  the  commons  for 
their  concurrence,  but  may  receive  the  royal  assent  with- 
out farther  ceremony  ;  for  the  alteration  of  the  lords  is 
consistent  with  the  grant  of  the  commons.  But  such  an 
experiment  will  hardly  be  repeated  by  the  lords,  under  the 
present  improved  idea  of  the  privilege  of  the  house  of 
commons;  and  in  any  case  where  a  money  bill  is  re- 
manded to  the  commons,  all  amendments  in  the  mode  of 
taxation  are  sure  to  be  rejected.]] 

Next,  with  regard  to  the  election  of  the  members,  that 
is,  the  knights,  citizens,  and  burgesses,  of  whom  the 
house  of  commons  consists,  it  is  (in  a  general  sense,  and 
subject  to  certain  regulations  and  restrictions)  the  act  of 
the  people.  For  in  our  mixed  and  free  constitution,  the 
law  concedes  to  the  people  (as  before  explained),  not  only 
the  right  of  being  represented  in  the  legislative  body,  but 
also  the  choice  of  their  own  representatives  (f).  And  this 
being  a  prerogative  of  the  highest  importance  (u),  it  has 
been  guarded  with  great  anxiety  from  usurpation  or  abuse 
Qby  many  salutary  provisions,  which  may  be  reduced  to 
these  three  points: — 1.  The  qualitication  of  the  electors. 
2.  The  qualifications  of  the  elected.  3.  The  proceedings 
at  elections.]]     These  points  (so  far  at  least  as  regards 

(r)  On  Parliaments,  65,  66.  Allienians  were  so  justly  jealous  of 

(s)  Year  Book,   33   Hen.    6,   17.  the  popular  right  of  legislation,  (bat  a 

Bui  see  the  answer  to  this  case  by  Sir  strunger  who  interfered  in  the  assem- 

Heneage  Finch,  Coniin.  Joum.  22d  blies  of  the  people  was  punished  by 

Apcil,  1761.  their  laws  with  death  ;  because  sucb 

(()  Vide  sup.  p.  362  ;  et  vide  vol. i.  a  man   was  esteemed  guilty  of  high 

p,  32.  treason,  by  usurping  those  rights  of 

(u)   Blackstone    remarks   that    the  sovereignty  to  which  he  had  no  title. 
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England  and  Wales,  to  the  law  of  which  the  present 
Commentaries  are  confined)  shall  here  be  considered  in 
detail. 

[[1.  As  to  the  qualifications  of  the  electors.  The  true 
reason  of  requiring  any  qualification,  with  regard  to  pro- 
perty, in  voters,  is  to  exclude  such  persons  as  are  in  so 
mean  a  situation  that  they  are  esteemed  to  have  no  will  of 
their  own.  If  these  persons  had  votes,  they  would  be 
tempted  to  dispose  of  them  under  some  undue  influence 
or  other.  This  would  give  a  great,  an  artful,  or  a  wealthy 
man,  a  larger  share  in  elections  than  is  consistent  with 
general  liberty.  If  it  were  probable  that  every  man  would 
give  his  vote  freely  and  without  influence  of  any  kind, 
then  upon  the  true  theory  and  genuine  principles  of  li- 
berty, every  member  of  the  community,  however  poor, 
should  have  a  vote  in  electing  those  delegates,  to  whose 
charge  is  committed  the  disposal  of  his  property,  his 
liberty,  and  his  life.  But,  since  that  can  hardly  be  ex- 
pected in  persons  of  indigent  fortunes,  or  such  as  are 
under  the  immediate  dominion  of  others,  all  popular 
states  have  been  obliged  to  establish  certain  qualifica- 
tions, whereby  some,  who  are  suspected  to  have  no  will 
of  their  own,  are  excluded  from  voting,  in  order  to  set 
other  individuals,  whose  wills  may  be  supposed  indepen- 
dent, more  thoroughly  upon  a  level  with  each  other. 

And  this  constitution  of  suffrages  is  framed  upon  a 
wiser  principle,  with  us,  than  either  of  the  methods  of 
voting,  by  centuries  or  by  tribes,  among  the  Romans. 
In  the  method  by  centuries,  instituted  by  Servius  Tullius, 
it  was  principally  property,  and  not  numbers,  that  turned 
the  scale  (a:);  in  the  method  by  tribes,  gradually  intro- 
duced by  the  tribunes  of  the  people,  numbers  only  were 

(i)  The  whole  body  of  citizens  was  gave  it  a  majority  of  the  whole.    All 

divided  into   193  centuries,  and    the  but  the  first  class  were  said  to  be  in/ra 

centuries  into  classe:*,  according  to  a  classi-m,  whence  our  term  classical, — 

census  of  estates,  assigning  to  the  first  Middlcton's  Cicero,  vol.  i.  p.  131. 
or  richest  class  97  centuries,  which 
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[[regarded,  and  property  entirely  overlooked.  Hence  the 
laws  passed  by  the  former  method  had  usually  too  great 
a  tendency  to  aggrandize  the  patricians  or  rich  nobles ; 
and  those  by  the  latter  had  too  much  of  a  levelling  prin- 
ciple. Our  constitution  steers  between  the  two  extremes.^ 
Its  main  object  is  to  secure  some  share  in  the  election  of 
representatives  (so  far  as  that  result  may  in  the  nature  of 
things  be  approached)  to  every  person  who  from  his  appa- 
rent circumstances  can  be  supposed  capable  of  an  inde- 
pendent exercise  of  the  privilege,  while,  on  the  other  hand, 
it  regulates  the  distribution  of  the  rii>:ht  of  sutiragfe  with 
some  regard  to  the  consideration  of  comparative  wealth  or 
property,  by  allowing  a  person  who  possesses  a  qualifica- 
tion in  more  places  than  one,  to  vote  in  the  election  for 
each,  and  consequently  to  return  several  representatives  to 
parliament.  Such  at  least  appears  to  be  the  principle 
of  that  reformed  system  of  parliamentary  representation 
which,  after  severe  political  struggles,  has  been  recently 
established  in  this  country  (y). 

[[But  to  return  to  our  qualifications,  and  first,  those  of 
electors  for  knights  of  the  shire.'^ 

[[The  knights  of  shires,[]  that  is,  members  for  counties 
or  divisions  of  counties,  Qare  the  representatives  of  the 
landholders,  or  landed  interest.]]  Their  electors,  therefore, 
have  been  always  required  by  law  to  have  estates  in  lands 
or  tenements  (z)  within  the  county  represented ;  and  a 
freehold  estate  to  the  value  of  40*.  per  annum  was  for- 
merly the  invariable  qualification.  But  by  2  Will.  IV.  c. 
45,  the  "  Act  to  amend  the  Representation  of  the  People 
"  in  England  and  Wales  "  (commonly  called  the  Reform 
Act),  new  provisions  are  made  with  respect  to  the  nature 
and  value  of  the  estates  by  which  these  electors  are  to  be 
qualified,  and  they  are  subjected,  for  the  first  time,  to  a 
system  of  registration.     Of  all  these  in  their  order. 

(y)  The  Reform  \cX  relative  to  the       3  Will.  4,  c.  65;  of  Ireland,  2  &  3 
representation  of  England  and  Wales       Will.  4,  c.  88. 
ii  2  Will.  4,  c.  45  ;  of  Scotland,  2  &  (»)  8  Ilea.  6,  c.  7  ;  2  Will.  4,  c.  45. 
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First,  the  estates  in  respect  of  which  they  may  vote  may 
be,  as  to  their  nature,  freehold  of  inheritance,  or  for  hfej 
copyhold,  or  any  tenure  different  from  freehold,  for  life, 
or  a  larger  estate  ;  leasehold  of  the  descriptions  hereafter 
mentioned,  whatever  be  the  nature  of  the  tenure ;  or  a 
mere  occupation  as  tenant,  whatever  be  the  tenure,  subject 
to  liability  to  the  amount  hereafter  mentioned  of  yearly 
rent  (a).  It  is  provided,  however,  that  no  person  shall  be 
allowed  to  vote  by  reason  of  any  trust  estate,  or  mort- 
gage, unless  such  trustee  or  mortgagee  be  in  actual  pos- 
session or  receipt  of  the  rent  and  profits,  but  that  the 
right  of  voting  shall  be  in  the  mortgagor  or  cestui  que 
trust  in  possession  {h). 

The  next  requisite  to  be  considered  is  the  value  of  the 
qualifying  estate.  And  here — 1.  As  to  freeholds.  With 
respect  to  all  freeholders  of  inheritance,  and  also  with 
respect  to  all  freeholders  for  life, — provided  these  last 
shall  be  in  actual  and  bona  fide  occupation,  or  shall  have 
acquired  their  freeholds  by  marriage,  marriage  settlement, 
devise,  or  promotion  to  any  benefice  or  office  (c), — the 
qualification  is  the  same  as  established  by  law,  with  re- 
spect to  all  freeholders,  before  the  passing  of  the  Reform 
Act,  viz.  "  40*.  by  the  year  at  least  above  all  charges  (<i)." 
But  with  respect  to  other  freeholders,  the  act  has  now 
raised  their  qualification  to  "  the  clear  yearly  value  of  not 
"  less  than  10/.,  above  all  rents  and  charges  payable  out 
"  of  or  in  respect  of  the  same  (e)."  It  is  however  to  be  re- 
marked, that  the  rights  of  such  individuals  as  were  existing 


(o)  2  Will.  4,  c.  45,  ss.  19,20.  Clironicon  Pieciosum,  as  having  fully 

(6)  7  &  8  Will.  3,  c.  25,  s.  7  j  2  proved  40s.  in   the  reign  of  Henry  6 

Will.  4,  c.  45,  8.  23.  to  have  been  equal  to  12^  per  annum 

(c)  2  Will.  4,  c.  45,  s.  18.  in   llie   reign   of    Queen    Anne,    and 

(d)  8  Hen.  6,  c.  7  ;   18  Geo.  2,  c.  holds  that  this  was  probably  equal  to 
18,11.1.     It   is  remarked  by  Black-  20/.  at  the  date  of  his  own  work. 
stone,  vol.  i.  p.  173,  that  this  sum  was  (e)  2  Will.  4,  c.  45,  s.  18.     As  to 
formerly   a  more    substantial   qualifi-  what   is  included   in  "  charges,"  seo 
cation  than  it  now  appears.     For  he  s.  21,  and  18  Geo.  2,  c.  18,  s.  6. 
consider*   Bishop   Fleetwood,  in  his 
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in  freeholds  for  life,  at  the  time  of  the  passing  of  the  Re- 
form Act  (7th  June,  1832),  are  not  affected  by  the  act 
(except  as  to  the  requisite  of  registration),  so  long  as  they 
continue  seised  of  the  same  freeholds  (/).  These  persons 
are  therefore  in  all  cases  qualified  by  the  value  first  above 
mentioned  of  40^.  per  annum.  2.  As  to  copyholds  or  other 
property  not  of  freehold  tenure.  Persons  seised  of  such 
property  are  qualified  by  the  Reform  Act,  if  it  be  of  the 
"  clear  yearly  value  of  not  less  than  10/.,  over  and  above 
"  all  rents  and  chaiges  payable  out  of  or  in  respect  of  the 
*'  same  (^)."  3.  As  to  leaseholds.  Every  person  entitled 
as  lessee  or  assignee,  to  any  lands  or  tenements  of  whatever 
tenure,  for  the  unexpired  residue  of  a  term,  is  qualified  by 
the  same  act,  if  the  term  was  originally  not  less  than  sixty 
years  (whether  determinable  on  life  or  not),  by  a  "  clear 
"  yearly  value  of  10/.  or  upwards," — if  it  was  originally  not 
less  than  twenty  years  (whether  so  determinable  or  not),  by 
"  a  clear  yearly  value  of  50/.  or  upwards — over  and  above 
"  all  rents  and  charges  payable  out  of  or  in  respect  of  the 
"  same (//)."  With  respect,  however,  to  a  sub-lessee,  or 
an  assignee  of  a  sub-lessee,  it  is  required,  that  in  order  to 
vote  in  respect  of  such  term  of  sixty  or  twenty  years,  he 
should  be  also  in  actual  occupation  of  the  premises  (i). 
4.  As  to  the  occupation  as  tenant,  under  liability  to  yearly 
rent.  Every  person  is  qualified  by  the  act,  '*  who  shall 
"  occupy,  as  tenant,  any  lands  or  tenements  for  which  he 
"  shall  be  bondjide  liable  to  a  yearly  rent  of  not  less  than 
"  50/.  (k)  " 

Lastly,  As  to  registration.  It  is  in  all  cases  an  es- 
sential requisite  to  the  right  of  voting,  that  the  voter 
shall  have  been  first  duly  registered  as  such.  In  order 
to  this,  the  overseers  of  parishes  are  required  annually, 
on  or  before  the  last  day  of  July,  to  make  out  lists  of 
persons   claiming   to  vote,    which    lists    are    afterwards 

(/  )  2  Will.  4.  c.  45,  s.  18.  (i)  2  Will.  4.  c.  46,  s.  20. 

(g)  Ibid.  s.  19.  (fc)  Ibid. 

(h)  Ibid.  s. 20. 
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to  be  revised,  in  every  case  of  objection,  by  barristers 
appointed  for  the  purpose,  who  are  to  hold  courts  in 
order  to  determine  the  vaUdity  of  the  votes.  The  lists, 
when  corrected,  are  to  be  transmitted  to  the  clerk  of  the 
peace  for  the  county,  who  is  to  copy  them  fairly  into  a 
book.  That  book  is  to  be  delivered  complete,  on  or 
before  the  last  day  of  October,  to  the  sheriff  or  under- 
sheriff,  to  remain  in  his  custody,  and  that  of  his  suc- 
cessors ,•  and  it  thereupon  becomes  the  register  of  the  elec- 
tors for  that  county  for  the  then  subsequent  year.  It  is 
provided,  however,  that  no  person  shall  be  so  registered 
in  any  year,  as  a  freeholder,  copyholder,  customary  tenant, 
or  tenant  in  antient  demesne,  under  any  title  except  those 
to  be  presently  mentioned,  unless  he  shall  have  been  in 
the  actual  possession  of  the  property,  or  receipt  of  the 
rents  and  profits  thereof,  for  his  own  use,  for  six  calendar 
months  at  least  previous  to  the  last  day  of  July  in  such 
year  (being  the  day  to  which  the  lists  of  persons  claiming 
to  be  entitled  to  vote  are  to  be  made  up),  nor  as  lease- 
holder or  occupier,  unless  he  shall  have  been  in  such 
receipt  or  possession  (as  the  case  may  require)  for  twelve 
calendar  months  previous  to  such  period  (/).  But  if  the 
lands  or  tenements  shall  have  come  to  the  party  at  any 
time  within  these  respective  periods,  by  descent,  succes- 
sion, marriage,  marriage  settlement,  devise,  or  promotion 
to  any  benefice  in  a  church,  or  by  promotion  to  any  office, 
he  shall  have  his  name  inserted  as  a  voter  in  the  then 
next  lists,  and  be  registered  accordingly  (/n) ;  no  length  of 
possession  or  receipt  of  profits  being  in  that  case  required. 
A  person  once  entered  on  the  county  register  needs  make 
no  fresh  claim  for  any  succeeding  year,  so  long  as  the 
nature  of  his  qualification  and  his  place  of  abode  remain 
the  same  («). 

So  much  with  respect  to  the  electors  of  knights  of  the 
ghire.     [[As  for  the  electors  of  citizens  and  burgesses]]  (or 

(/)  2  Will.  4,  c.  46.  ».  26 ;  ct  vide  (m)  2  Will.  4«  c.  46,  s.  26. 

u  to  freeholders,  18  G.  2,  c.  18,  s.  5.  (x)  Ibid.  s.  37. 
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members  who  represent  the  cities  and  other  boroughs), 
Qhese  are  supposed  to  be  the  mercantile  part  or  trading 
interest  of  this  kingdom  (o).  But  as  trade  is  of  a  fluc- 
tuating nature,  and  seldom  long  fixed  in  a  place,  it  was 
formerly  left  to  the  crown  to  summon,  pro  re  natOy  the 
most  flourishing  town  to  send  representatives  to  parlia- 
ment. So  that,  as  towns  increased  in  trade  and  grew 
populous,  they  were  admitted  to  a  share  in  the  legislature.]] 
But  this  practice  has  been  long  discontinued  ;  the  authority 
of  the  crown  to  increase  the  number  of  parliamentary 
boroughs  having  now  become  questionable  (  p).  Several 
places,  therefore,  from  which  an  obscure  original  had  in 
modern  times  risen  into  high  importance,  remained,  up  to 
the  period  of  the  recent  reform,  unrepresented  in  parlia- 
ment. On  the  other  hand,  many  towns  which  had  lost 
their  consequence,  and  some  which  had  become  in  a 
manner  deserted,  were  still,  according  to  the  antient  prac- 
tice, summoned  to  return  members  to  tlie  house  of  com- 
mons (7) ;  the  natural  result  of  which  was,  to  place  their 
elective  franchise  in  efl'ect  in  the  hands  of  some  private 
proprietor,  locally  connected  with  the  borough,  who  was 
thus  enabled  to  send  his  own  nominees  to  parliament. 
But  by  the  Reform  Act  a  now  arrangement  is  now  made, 
under  which  the  representation  of  the  trading  and  manu- 
facturing interests  is,  in  both  these  particulars,  placed 
upon  a  dift'erent  basis,  no  towns  of  conspicuous  import- 
ance being  now  unrepresented,  and  those  which  had  fallen 
into   comparative  insignificance,  being  deprived  of  their 

(u)  Vide  sup.  p.  862,  n.  (  p).  upoa  counties,  the  wages  for  a  knight 

(  p)  See  Chit.  juu.  Prerog.  of  the  of  the  shire  being  4*.  a  day.  for  a  citi- 

Crown,  67,  68  ;  1  Doug.  Elect.  69.  zen  or  burgess,  2».,  which  was  the  rate 

(9)  A  few,  however,  had  from  time  established  in   the   reign  of  Edw.  3; 

to  lime  been  eased  of  their  pailiamen-  1  Bl.  Com.  174.   See  Prynne's  Fourth 

tary  franchise,  upon  their  own  petition.  Register  of  Parliamentary  Writs  for 

having  been  desirous  to  avoid  the  bur-  farther   information   on   this  subject. 

then  then  incumbent  upon  boroughs  Also  Henry's  Hist,  of  Great  Britain, 

of  pying  wages  to  their  representa-  vol.  viii.  p.  107. 

tives.     A    similar    burthen    aUo   lay 
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rank  as  parliamentary  boroughs  (r).  With  respect  to  the 
universities,  their  franchise  rests  upon  a  different  principle, 
and  antiently  [[they  were  in  general  not  empowered  to 
send  burgesses  to  parliament;  though  once,  in  28  Edw.  I., 
when  a  parliament  was  summoned  to  consider  of  the 
king's  right  to  Scotland,  there  were  issued  writs,  which 
required  the  university  of  Oxford  to  send  up  four  or  five, 
and  that  of  Cambridge  two  or  three,  of  their  most  discreet 
and  learned  lawyers  for  that  purpose  (s).  But  it  was 
King  James  the  First  who  indulged  them  with  the  per- 
manent privilege  to  send  constantly  two  of  their  own 
body,  to  serve  for  those  students  who,  though  useful  mem- 
bers of  the  community,  were  neither  concerned  in  the 
landing  nor  the  trading  interest,  and  to  protect  in  the  legis- 
lature the  rights  of  the  republic  of  letters.]] 

Until  the  passing  of  the  Reform  Act,  the  right  of  elec- 
tion for  citizens  and  burgesses  depended  entirely  upon  the 
several  charters,  customs,  and  constitutions  of  the  respec- 
tive boroughs  {t).  This  variety  formerly  occasioned  in- 
finite disputes,  until  in  some  measure  obviated  by  the  2 
Geo.  II.  c.  24,  28  Geo.  III.  c.  52,  and  34  Geo.  III.  c.  83, 
by  which  it  is  provided,  that  any  determination  of  a  com- 
mittee of  the  house  of  commons  as  to  the  right  of  voting 
for  any  particular  place,  made  under  such  circumstances 
as  in  the  acts  specified,  shall  be  thereafter  conclusive  on 
the  subject  for  ever. 

Under  the  new  system  established  by  the  Reform  Act, 
the  rights  of  voting  consist,  first,  of  a  new  right  conferred 
by  the  act;  secondly,  of  old  rights  reserved  (under  certain 
conditions)  in  perpetuity ;  thirdly,  of  old  rights  reserved 
(under  certain  conditions)  for  a  t\me{n);   a  change  on 

(r)  See  their  enumeration,  2  Will.  (s)   1  Prynne's  Pari.  Writs,  1.  345. 

4,  C.45,  scheJ.  A.  lnanaciof2&  3  (0    I    HI.    Com.    174;    Oldfield's 

Will.  4,  c.  G4,  tched.  O,  the  different  Representative  History,  vol.  iii.  pp.  1, 

places  now  sending  members  to  parlia-  2,  9. 

mentaru  enumerated,  nnd  tlieir bound-  (w)  Russcl's  Reform  Act,  p.  30. 
•tics  defined ;  see  sect.  35  of  thut  act. 
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which  it  is  obvious  to  remark,  that  whatever  may  be  its 
merits  in  other  particulars,  it  leaves  the  former  inconre- 
nience  of  complexity,  for  the  present,  in  full  force.  But 
as  the  rights  last  enumerated  are  not  perpetual,  but  in  a 
course  of  gradual  extinction,  the  ultimate  result  (among 
others)  will  doubtless  be  to  simplify  the  constitution  of 
the  elective  franchise  for  boroughs.  The  nature  of  this 
will  now  require  a  more  particular  examination. 

First,  The  new  right  or  qualification  conferred  by  the 
act,  is  in  respect  of  the  occupation  within  the  borough, 
(as  owner  or  tenant)  of  any  house  or  other  building,  being 
either  separately  of  the  clear  yearly  Yalue  of  not  less  than 
10^.;  or  of  that  value  jointly  with  land  in  same  borouglr; 
occupied  by  the  same  party  as  owner,  or  as  tenant  under 
the  same  landlord  (x).  To  this  qualification,  the  following 
restrictions  are  annexed  : — The  voter  cannot  be  registered 
in  any  year  (for  registration  is  as  essential  in  boroughs  as 
in  counties)  unless  he  shall  have  occupied  the  premises 
(or  some  different  premises  of  the  required  value,  occupied 
in  immediate  succession)  for  twelve  calendar  months  next 
previous  to  the  last  day  of  July  in  such  year;  nor  unless 
during  such  period  of  occupation  he  shall  have  been  rated 
to  all  the  poor  rates  of  the  place ;  and  on  or  before  the 
20th  of  July  in  that  year  shall  have  paid  up  all  the  poor 
rates  and  assessed  taxes  which  shall  have  become  payable 
from  him,  in  respect  of  the  premises,  before  the  6th  of  April 
then  last,  and  shall  have  resided  six  calendar  months  next 
previous  to  the  last  day  of  July  in  the  same  year,  within 
the  borough,  or  within  seven  statute  miles  thereof  (y).  In 
these  provisions,  as  to  the  new  qualifications  for  boroughs, 
counties  corporate  (z)  (i.  e.  towns  which  are  counties  in 
themselves  (a)  )  are  included.  The  universities,  on  the 
other  hand,  are  entirely  exempt  from  the  operation  of  this 
act  (i). 

(i)  2  Will.  4,  c.  45,  s.  27.  (a)  Vide  sup.  vol.  i.  p.  123. 

(y)  Ibid.  ss.  27,  28.  (6)  2  Will.  4,  c.  45,  s.  78. 
(5)  Ibid.  s.  79. 
VOL.  II.  .C  C 
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The  old  rights  reserved  in  perpetuity  are,  as  a  "  burgess 
"  or  freeman,"  and  (in  the  city  of  London)  a  "  freeman 
"  and  liveryman,"  and  (in  other  towns  being  counties  cor- 
porate)  a  "  freeholder  or  burgage  tenant."  All  persons  who 
as  burgesses  or  as  freemen,  or  who  (in  London)  as  freemen 
and  liverymen,  would  have  been  entitled  to  vote  if  the  act 
had  not  been  passed,  (with  the  exception  of  those  who 
have  been  admitted  since  1st  March,  1831,  upon  a  title 
acquired  either  by  themselves  or  their  ancestors  sub- 
sequently to  that  period,  and  not  founded  on  servitude,) 
are  still  permitted  to  exercise  the  franchise  (c).  But  their 
qualification  must,  on  the  last  day  of  July  in  the  year  in 
which  they  are  registered,  be  as  complete  as  it  was  required 
to  be,  before  the  passing  of  the  Reform  Act,  on  the  day  of 
election  itself;  and  they  must  have  resided  for  six  calendar 
months  before  that  day  within  the  borough,  or  within  seven 
statute  miles  from  the  place  where  the  poll  for  such  borough 
was  taken  before  the  passing  of  the  act  (d).  So  in  every 
city  or  town  being  a  county  of  itself,  in  the  election  for 
which  freeholders  or  burgage  tenants  had  before  the  act  a 
right  to  vote,  every  such  freeholder  or  burgage  tenant  has 
now  the  same  right  (e).  But  he  cannot  be  registered, 
unless  he  shall  have  been  in  the  actual  possession  of  his 
freehold  or  tenement,  or  in  receipt  of  the  rents  and  profits 
thereof  for  his  own  use,  for  twelve  calendar  months  next 

(c)  2  Will.  4,  c.  45.  8.32.    By  ihe  aie  )iot  so  includeil  are  six — Bristol, 

Municipal  Act,  C>  &  6  Will.  4,  c.  76,  Kxeter,  Haverfordwest, Lichfield,  Nor- 

ss.  3,  4,no  person  sliail  iiereafter  be  wicii,  and  Nottingham;  and  in  tiicse 

admitted  a  burgess  or  freeman  by  gift  alone  freeholders  iiave  had  the  rigiil  of 

or  purchase.    That  act,  however, does  voting  for  the  cities  or  towns  thom- 

nol  apply  to  London.  selves;  wliich  liglil  is  now  perpetuated 

((/)  2  Will.  4,  c.  45,  8.  32.  to  them  by  tlio   31sl  section   above 

(«)  2  Will.  4,  c.  45,  s.  31.     As  to  cited,  as  an  equivalent  for  the  county 

tenure  in  burgage,  vide   sup.  vol.  i.  franchise.   The  right  in  Kxeter,  Ilavei- 

p.  198  ;  and  as  to  counties  corporate,  fordwest,   and   Norwicli,   belongs   to 

ibid.  124,  whore  it  will  be  found  that  freeholders  in  general ;  in  Bristol  and 

thirteen  of  them  are  now  included  for  Nottingham,  to  40*.  frecholdcis  only  ; 

(he  purposes  of  parliamentary  roprc-  in   i/ichficld,  to  40s,  freeholders  and 

sentation  in  the  counties  at  large,  where  burgage  tenants. — Russell's    l{(jfurm 

they  ar#  locally  situate.    Those  which  Act,  pp.  6,  40. 
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previous  to  the  last  day  of  July  in  the  year  in  which  he 
.shalJ  be  registered,  (except  when  the  same  shall  have 
come  to  him  within  that  period  by  descent,  succession, 
Uiarriage,  marriage  settlement,  devise,  or  promotion  to  any 
benefice  or  office) ;  and  the  same  condition  as  to  residence 
is  required,  as  in  the  case  of  the  new  qualification  of 
occupiers  (/).  It  is  also  required,  where  he  is  seised  for 
life  only  of  the  qualifying  property  (unless  he  acquired  it 
by  marriage,  marriage  settlement,  devise,  or  promotion), 
that  he  should  be  in  the  actual  bona  fide  occupation,  or 
that  it  should  be  of  the  clear  yearly  value  of  10/.  a  year, 
as  in  the  case  of  the  freehold  qualification  for  a  county 
elector  (^).  But,  as  in  the  case  of  county  electors,  the 
rights  of  all  persons  seised  for  life,  at  the  time  of  passing 
the  act,  are  preserved  without  abridgment  (A). 

The  old  rights  reserved  for  a  time,  are  all  such  rights 
of  voting  as  formerly  existed  in  boroughs  (in  respect  of 
whatever  qualification),  and  not  included  among  those 
which  the  act  retains  in  perpetuity.  Among  these  is  com- 
prised the  right  of  inhabitants  paying  scot  and  lot,  of  in- 
habitant householders,  of  inhabitant  potwallers  (cookers 
of  their  own  diet),  of  inhabitants  generally,  and  of  free- 
holders and  burgage  tenants  in  cities  and  boroughs,  not 
being  counties  of  themselves.  All  such  rights,  as  they 
existed  according  to  the  custom  of  the  several  places,  are 
retained  for  the  life  of  the  parties  who  were  entitled  on 
the  7th  of  June,  1832,  the  day  when  the  act  received  the 
royal  assent  (i).  But  the  qualification  must,  on  the  last 
day  of  July  in  the  year  in  which  the  voter  is  registered,  be 
as  complete  as  it  was  required  before  the  passing  of  the 
act  to  be  on  the  day  of  election  itself;  and  the  same 
condition  as  to  residence  is  required  as  in  the  case  of  bur- 
gesses and  freemen  (^),  and  the  right  of  voting  is  in  general 
lost  if  the  name  is  omitted  for  two  successive  years  from 

(/)  2  Will.  4,  c.  45,  8.  31.  (,)  Ibid.  s.  33. 

(g)  Ibid.  s.  18.  (fc)  Ibid.;  see  also  26  Geo.  3,  c. 

(ft)  Ibid.  100. 

cc2 
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the  register  (Z).  There  is  also  an  exception  with  respect  to 
persons  claiming  to  vote  in  respect  of  any  burgage  tenement 
or  freehold  which  they  shall  have  acquired  since  the  1st  of 
March,  1831 ;  it  being  provided,  that  the  vote  in  that  case 
shall  not  be  allowed,  unless  the  acquisition  shall  have 
been  made  before  the  passing  of  that  act,  and  by  means 
of  descent,  succession,  marriage,  marriage  settlement, 
devise,  or  promotion  to  some  benefice  or  office  (m). 

It  has  already  been  lemarked,  that,  as  in  the  case  of 
electors  for  counties,  so  in  that  of  electors  for  boroughs, 
registration  is  an  indispensable  requisite  to  entitle  the 
voter  to  the  exercise  of  his  franchise.  The  manner  of 
registration  is  in  general  similar  to  that  of  counties.  The 
electors,  however,  are  not  required  to  make  any  claim  of 
their  right  to  vote,  as  in  the  case  of  county  electors  :  their 
names  are  to  be  entered  on  the  lists,  whether  any  claim 
has  been  made  or  not.  The  lists  are  to  be  made  out  in 
general  by  the  overseers  of  the  poor,  as  in  the  case  of 
counties  :  but  in  places  where  the  reserved  right  as  to 
freemen  comes  into  operation,  the  town  clerks  are  the  per- 
sons directed  to  make  them  out,  so  far  as  the  freemen  are 
concerned  (n) ;  and  in  the  city  of  London,  the  lists  of  free- 
men and  liverymen  are  to  be  made  out  by  the  clerks  of 
the  difl'erent  livery  companies  (o).  All  the  lists  for  any 
borough,  when  settled  by  the  barrister,  are  to  be  imme- 
diately delivered  to  the  returning  officer  for  the  borough, 
who  is  to  provide  a  book,  into  which  they  are  to  be  fairly 
copied.  This  book  is  to  be  completed  by  the  returning 
officer  on  or  before  the  last  day  of  October  in  each  year, 
and  to  remain  in  his  custody  until  delivered  over  to  his 
successor.  When  complete,  it  becomes  the  register  of 
electors  entitled  to  vote  at  any  election  for  the  borough  to 
which  it  relates,  for  the  next  succeeding  year  (p). 

(0  2  Will.  4,  c.  45,  s.  33.  remuneration  lor  ihe    performance  of 

(m)  Ibid.  8.  36  this  duty.     Jones  v.   Mayor  of  Car- 

(u)  Ibid.  %,  46.  Sec  also  tiic  Muni-  manlion,  8  Meo.  &  W.  G()5. 

cipalAct,  6  &  6  Will   4,c.  76,  s.  4.  («)  2  Will.  4,  c.  45,  s.  48. 

The  (own  clerk  it  not  entitled  to  any  (;>)  ll>id.  8.54. 
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Such  is  the  substance  of  the  present  law  with  respect 
to  the  quaHtication  of  electors  for  counties  and  for  bo- 
roughs generally  considered;  to  which  we  must,  however, 
add  some  notice  of  their  incapacities  and  restrictions  in 
particular  cases.  And  of  these,  some  apply  to  one  class 
of  voters,  some  to  the  other,  and  some  to  both  without 
distinction. 

1.  First,  then,  no  peer  (except  an  Irish  peer,  serving  in 
the  house  of  commons)  can  be  allowed  to  vote  at  any 
election  (</),  2.  No  vote  can  be  given  by  lunatics,  idiots, 
persons  under  twenty-one  years  of  age,  aliens,  or  fe- 
males (r).  3.  The  same  incapacity  applies  to  persons  con- 
victed of  perjury,  or  subornation  of  perjury,  or  bribery  at 
any  election,  or  convicted  or  attainted  of  felony,  or  out- 
lawed in  a  criminal  suit(5).  4.  No  person  can  vote  for  a 
county,  in  right  of  any  estate  fraudulently  conveyed  to 
him  for  that  purpose,  subject  to  a  condition  for  defeat- 
ing the  conveyance  when  the  object  is  accomplished. 
Such  transactions  are  not  only  void,  but  vest  the  estate 
absolutely  in  the  grantee,  and  any  person  who  executes  or 
prepares  the  conveyance,  or  gives  his  vote  under  it,  shall 
forfeit  40/.  (t)  5.  No  person  can  vote  for  a  county,  or 
county  corporate,  in  respect  of  an  annuity  or  rent  charge 
issuing  out  of  freehold,  unless  the  same  shall  have  been 
first  registered  or  entered  with  the  clerk  of  the  peace  (or 
town  clerk,  as  the  case  may  be),  according  to  the  direc- 
tions contained  in  the  stat.  3  Geo.  111.  c.  24.  6.  Only  one 
person  can  be  admitted  to  vote  for  any  one  house  or  tene- 
ment {u),  to  prevent  the  splitting  of  freeholds.  But  this 
is  only  when  such  splitting  takes  place  for  election  pur- 
poses, and  in  order  to  multiply  votes :  and  the  provision 
consequently  extends  not  to  cases  where  there  is  a  division 

(q)  Rogers.  Elect.  102,  6th  edit.  (t)    Rogers,    Elect.    101,    cites  2 

cites  Cora.  Dig.  Pari.  D.  10;  Hey-  Geo.  2,  c.  24,  «.  6. 

wood,  318.  (0  10  Anne,c.  23,  s.  1. 

(»•)  7  &  8  Will.  3,  c.  25,  s.  8 ;  (u)  7  &  8  Will.  3,  c.  25,  s.  7  j  53 

2  Will.  4,  c.  45,  s.  19,  &c.  Geo.  3,  c.  49. 


390    BK.  IV.  OF  PUBLIC  RIGHTS.— PT.  I.  CIVIL  GOVERNMENT. 

by  operation  of  law,  as  in  descents.  7.  No  metropolitan 
police  magistrate  (within  his  jurisdiction  (r),  or  person 
employed  in  managing  or  collecting  the  duties  of  excise (t), 
customs,  stamps,  salt,  windows  or  houses,  or  of  the  revenue 
of  the  post-office,  shall  vote  at  any  election ;  and  if  such 
person  presumes  to  vote,  he  shall  forfeit  100^.(3^).  8.  No 
person  employed  and  paid  by  a  candidate  at  any  election 
shall  be  capable  of  voting  (2;).  9.  No  person  shall  be 
entitled  to  be  registered  in  any  year  as  a  voter  in  the  elec- 
tion for  a  city  or  borough,  who  shall  within  twelve  calendar 
months  next  previous  to  the  last  day  of  July  in  that  year, 
have  received  parochial  relief,  or  any  alms  forming  part  of 
the  parochial  resources  for  relief  of  the  poor  (a).  10.  No 
person  can  vote  at  a  county  election  in  respect  of  his  estate 
as  a  freeholder  in  property  occupied  by  himself,  nor  in 
respect  of  his  estate  as  copyholder,  customary  tenant,  or 
tenant  in  antient  demesne,  leaseholder,  or  occupying 
tenant,  if  the  property  be  such  as  would,  according  to  the 
provisions  of  the  Reform  Act,  confer  the  right  of  voting 
for  a  borough  (&). 

[]2.  Next,  as  to  the  qualitications  of  persons  to  be 
elected  members  of  the  house  of  commons.  Some  of  these 
depend  upon  the  law  and  custom  of  parliament,  declared 
by  the  house  of  commons  (c), — others  upon  certain  sta- 
tutes. And  from  these  it  appears,  I,  that  they  must  not 
be  aliens  born,  or  minors^  (who,  as  we  have  already  seen, 
are  incapable  of  sitting  in  either  house  of  parliament  (rf) ), 
idiots,  or  madmen  (c),  or  persons  attainted  of  treason  or 
felony  (/),  or  outlawed  on  criminal  prosecution  {g) ;  to 
which  it  may  be  added,  that  the  offence  of  bribery,  or 
treating,  at  an  election,  disqualifies  the  party  returned  by 

(u)  2  ic  3  Vict.  c.  71,  s.  6.  (c)  4  Insl.  47,  48. 

(i)  Gooday  v.  Claik,  2  C,  M.  6c  {d)  Supra,  p.  366. 

R.  272.  («)  Com.  Jouin.  1623,  1625  ;  Com. 

(y)  22  Oeo.  3,  c.  41  ;  61  Geo.  3,  Dig.  Parliament,  I).  •>;  Shepli.  Elect, 

c.  119;  7  &  8Ueo.  4,c.  53,8.  9.  109. 

(i)  7  fit  8  Geo.  4,  c.  37,  s.  I .  (/)  4  Innt.  47  ;  Shepii.  KIcct.  108. 

(a)  2&  3  \Vill,4,  c.  4.'»,  S.36.  (/>)  Slicpli.  Klect.  cites  2  Hots.  37  ; 

(/.)  2  Will.  4,  c.  46,  fcs.  21,  26.  Rogers,  Kiccl.  cilcs  Wliitelock. 
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such  corrupt  means  from  serving  in  that  parliament  for 
the  same  place  (//);  and  that  by  the  52  Geo.  III.  c.  144, 
when  a  member  of  the  house  of  commons  is  declared  a 
bankrupt,  he  is  incapacited  for  the  next  twelve  calendar 
months  from  sitting  and  voting,  unless  within  that  period 
his  debts  are  paid,  or  security  given  for  tlieir  payment  if 
proved,  or  unless  the  fiat  be  superseded  (i);  and  if  at  the 
end  of  that  period  none  of  these  results  are  attained,  his 
seat  becomes  vacant.  \^2.  That  tliey  must  not  be  any 
of  the  peers]]  (except  that  Irish  peers  not  previously 
elected  into  the  house  of  lords,  may  be  chosen  for  any 
county  or  borough  of  Great  Britain  (h) ;  nor  any  of  the 
judges  of  England  (/),  Scotland  (w),  or  Ireland  (n);  nor 
any  of  the  clergy  of  England  or  Ireland,  or  ministers  of  the 
Scottish  Church,  or  of  the  Church  of  Rome(o),  or  metro- 
politan police  magistrates (j[^) ;  none  of  these  persons  being 
capable  of  sitting  in  the  house  of  commons.  3.  QThat 
sherifl's  of  counties,  and  mayors,  and  bailitis  of  boroughs, 
are  not  eligible  in  their  respective  jurisdictions,  as  being 
returning  otticers  (9),]]  but  that  Qsherifts  of  one  county 
are  ehgible  to  be  knights  of  another  (r).]]  4.  That  by  ate- 
tute  6  Anne,  c.  7,  s.  26,  no  person  who  holds,  in  the  name 
of  himself  or  his  trustee,  any  new  office  or  place  of  profit 
under  the  crown,  created  since  25th  October,  1705(5),  nor 

(h)  Slieph.   Elect.   116;    Rogers,  (q)  Bro.  Abr.  tit.  Parliament,  7; 

Elect.  76}  49  Geo.  3,  c.  118  ;  5  ik  6  Com.  Journ.  25th  June.  1604;  14th 

Vict.  c.  102.  April.  1614;  22d  March,  1620;  2d, 

(i)  Et  vide   Irish   Act,  19  &  20  4th,  and  15th  June,  17th  Nov.  1685; 

Geo.  3,  c.  25,  s.  9.  Hal.  of  Pari.  114.     As  to  sheriffs  sub- 

(k)  39  &  40  Geo.  3,  c.  67.  stitule  in  Scotland,  vide  21  Geo.  2. 

(0  Com.  Journ.  9th  Nov.  1606 ;  c.  19,  s.  1 1 ;  2  i  3  Will. 4.  c.  65,  s.  36. 

1  Bla.  Com.  175.  (r)  4  Inst.  48  ;  Wbitelocke  of  Pari. 

(m)  7  Geo.  2,  c.  16,  s.  4.  ch.  99,  100,  101. 

(h)  1  &  2  Geo.  4,  c.  44.  (0  See  22  Geo.  3,  c.  82  ;  57  Geo.  3, 

(o)  Com.  Journ.  13th  Oct.  1553;  c.  62,  63,  84  ;  Irish  Act,  33  Geo.  3, 

8fh  Feb.  1620;   17th  Jan.  1661;  41  c.  41;  by  41  Geo,  3,  c.  52.  persons 

Geo.  3,  c.  63,  s.  4 ;  10  Geo.  4,  c.  7,  ineligible  for  England  or  Ireland  are, 

Si  9.  since  the   union,  disqualified  for  the 

(p)  10  Geo.  4,  c.  44,  s.  18.  united  parliameitt. 
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any  commissioner  or  sub-commissioner  of  prizes,  secretary 
or  receiver  of  the  prizes,  comptroller  of  the  accounts  of 
the  army,  commissioner  of  transports,  or  of  the  sick  and 
wounded,  agent  for  any  regiment,  commissioner  for  wine 
licenses,  governor  or  deputy-governor  of  any  of  the  plan- 
tations, or  commissioner  of  the  navy  employed  in  any  of 
the  out-ports,  shall  be  capable  of  being  elected  or  of 
sitting  or  voting,  as  a  member  of  the  house  of  commons. 
In  addition  to  which,  there  are  a  variety  of  other  offices 
too  numerous  for  convenient  enumeration,  which  by  dif- 
ferent acts  of  parliament  are  respectively  declared  to 
amount  to  a  similar  disqualification  (t).  5.  That  by  22 
Geo.  Ill .  c.  45,  a  similar  disqualification  attaches  to  per- 
sons holding  any  contract  with  government  on  account  of 
the  public  service ;  though  as  to  these  there  is  an  excep- 
tion in  the  case  of  incorporated  trading  companies,  and 
also  a  provision,  that  where  the  completion  of  any  con- 
tract shall  devolve  on  any  person  by  descent  or  limitation, 
will,  or  marriage,  the  incapacity  shall  not  attach  until 
twelve  calendar  months  after  he  shall  have  been  in  pos- 
session of  the  same.  6.  That  by  6  Ann.  c.  7  ;  and  1  Geo.  I. 
St.  2,  c.  56,  no  person  having  a  pension  under  the  crown 
during  pleasure,  or  for  any  term  of  years,  is  capable  of 
being  elected  or  sitting  (m).  7.  That  by  6  Anne,  c.  7, 
s.  26,  if  any  person  being  already  chosen  a  member,  ac- 
cepts of  any  office  of  profit  from  the  crown  (except  an 
officer  in  the  army  or  navy  accepting  a  new  commission), 
his  seat  is  vacated ;  but  if  the  office  is  an  office  of  profit 
created  prior  to  1705,  such  member  is  capable  of  being 
re-elected.  8.  That  by  1  &  2  Vict.  c.  48 (a;),  every  county 
member  must  be  entitled,  for  his  own  use  and  benefit, 
to  an  estate  (legal  or  equitable)  of  the  clear  yearly  value 
of  600/.   in    lands,   tenements,   or    hereditaments,    lying 

(()  A  copious  notice  of  them  will  (x)  Repealing  9  Anne,  c.  5,  and 

be  found  in  Kogera  on  Klect.  69.  33  Geo.  2,c.  20. 

(u)  See  also  the  Irish  Act,  33  Geo. 
3,  c.  41. 
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within  the  united  kingdom,  or  in  the  rents  and  profits 
thereof,  for  life  or  lives,  or  term  of  years  absolute  or 
determinable  on  life  or  lives,  of  which  term  not  less 
than  thirteen  years  shall  be  unexpired  at  the  time  of 
election  ;  or  must  be  entitled  to  the  like  estate  in  per- 
sonalty within  the  united  kin>^dom ;  or  an  estate  to  the 
same  value  composed  jointly  of  these  several  qualifica- 
tions (?/);  and  every  city  or  borough  member  shall  be 
qualified  in  the  same  manner  to  the  clear  yearly  value  of 
300/.;  and  every  member  shall  at  the  time  of  the  election, 
or  at  any  time  before  the  return  of  the  writ  (if  so  required), 
and  also  at  the  table  of  the  house,  before  he  sits  or  votes, 
make  declaration  that  he  is  so  qualified,  and  state  the 
particulars;  and  if  such  declaration  be  made  untruly  to 
his  knowledge,  he  shall  be  deemed  guilty  of  a  misde- 
meanor (2).  But  this  qualification  is  not  required  for  the 
members  of  the  universities  of  Cambridge  or  Oxford,  or 
Trinity  College,  Dublin,  or  for  the  eldest  son  or  heir  ap- 
parent of  any  peer  or  lord  of  parliament,  or  of  any  person 
qualified  by  the  act  to  serve  as  knight  of  the  shire.  QSub- 
ject,  however,  to  these  standing  restrictions  and  disqualifi- 
cations, every  subject  of  the  realm  is  eligible  (a),  as  of 
common  right ;  though  there  are  instances  wherein  per- 
sons in  particular  circumstances  have  forfeited  that  com- 
mon right,  and  have  been  declared  ineligible  for  that 
parliament  by  a  vote  of  the  house  of  commons,  or  for 
ever,  by  an  act  of  the  legislature  (b).  But  it  was  an  un- 
constitutional   prohibition,  which    was   grounded    on    an 

(y)  Formerly  the  provision  was  only  (a)  Blackstone  says,  that  formerly 

that  all  knights  of  the  shire  siiould  be  tlie  rule  was,  that  all  members  should 

actual    knights,  or  sucli  notable    es-  be  inhabitants  of  the  places  for  which 

quires  and  gentlemen  as  have  estates  they  were  chosen ;  but  that  this  having 

sufficient  to   be   knights,   and  by  no  been  long  disregarded,  was  at  length 

means  of  the   degree  of  yeoman.     1  entirely  repealed  by  14  Geo.  3,  c.58; 

Bla.  Com.  p.  176,  cites  23  Hen.  6,  c.  vide  1  Bla.  Com.  175,  cites  1  Hen.  5, 

14.  c.  1;  23  Hen.  6,c.  15. 

(x)  See  Rex  v.  Beauvoir,  7  Car.  &  (b)  7  Geo.  1,  c.  28. 

P.  17. 
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[[ordinance  of  the  house  of  lords  (c),  and  inserted  in  the 
king's  writs  for  the  parliament  holden  at  Coventry,  fci 
Henry  IV.  that  no  apprentice  or  other  man  of  the  law 
should  be  elected  a  knight  of  the  shire  therein  (cZ) ;  in 
return  for  which,  our  law  books  and  historians  (e)  have 
branded  this  parliament  with  the  name  of  parliamentum 
indoctum,  or  the  lack-learning  parliament ;  and  Sir  Ed- 
ward Coke  observes,  with  some  spleen  (/),  that  there  was 
never  a  good  law  made  thereat. 

3.  The  third  point  regarding  elections,  is  the  method  of 
proceeding  therein  {g).'^  This  is  also  regulated  by  the 
law  of  parliament  and  the  several  statutes  which  have 
been  passed  relative  to  that  subject  (A);  from  all  which, 
considered  in  mass,  shall  be  extracted  a  summary  account 
of  the  method  of  proceeding  as  to  elections  in  England 
and  Wales. 

TAs  soon  as  the  parliament  is  summoned  ii),  the  lord 
chancellor  (or  if  a  vacancy  happens  during  the  sitting  of 
parliament,  the  speaker,  by  order  of  the  house,]]  or  if  it 
happens  by  death  or  promotion  to  the  peerage,  during  a 
prorogation  or  adjournment,  the  speaker  without  such 
order  (Ji)  )  [[sends  his  warrant  to  the  clerk  of  the  crown  in 
chancery ;  who  thereupon  issues  out  writs  to  the  sheriff 
of  every  county,  for  the  election  of  all  the  members  to 
serve  for  that  county]]  or  division,  and  every  city  and 
borough  therein  ;  or  in  the  case  of  a  particular  vacancy, 
a  writ  to  the  sheriff  of  the  particular  county.  [[Within 
three  days  after  the  receipt  of  such  writ  the  sheriff  is  to 

(c)  4  Inst.  10,  48  ;  Tryn.  Plea  for  Vict.  c.  81  ;  4  &  5  Vict.  c.  57.  There 

Lords,  379 ;  2  Whitelocke,  359, 368.  are  also  witli  respect  to  Scotland,  2  & 

(rf)  Pryo.  on  4  Inst.  13.  3  Will.  4,  c.  65  ;  4  Ji   5  Will.  4,   c. 

(e)  Walsingh.  a.  u.  1406.  88  ;  6  &  6  Will.  4,  c.  78  ;  and  with 

(/)  4  Inst.  48.  respect  to  Ireland,  2  &  3  W.  4,  c.  88. 

(jg)  See  Com.  Dig.  Pari.  D.  11.  (/)  Vide  supra,  p.  351. 

(/i)  The  principal  statute  is  now  tiic  (^-)  This  subject    is   regulated  by 

Reform  Act,  2  Will.  4,  c.  45,  since  24  Geo.  3,  sess.  2,  c.  26;  52  Geo.  3, 

which  have  lieen  passed  the  statutes  c.  144;  53  Geo.  3,  c.  89.     See  also 

6  &  6  Will.  4,  c.  36;  6  &  7  Will.  4,  resolution  of  the    house,    18   March, 

C.  103;  1  &  2  Vict.  c.  48  ;  3  &   4  18UO,Com.  Journ. 
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[[send  his  precept,  under  his  seal,  to  the  proper  reiiuning 
officers  of  the  cities  and  boroughs  commanding  them  to 
elect  their  members  (/)]]  (or  in  the  case  of  a  particular 
vacancy  for  a  city  or  borough,  to  the  returning  officer 
of  that  particular  place  ;  and  every  such  officer  is,  within 
eight  days  after  the  receipt  of  the  precept,  to  proceed  to 
the  election,  having  first  given  at  least  three  clear  days' 
notice  thereof  (m).  [[But  elections  of  knights  of  the  shire 
must  be  proceeded  to  by  the  sheriflfs  themselves  in  per- 
son ;'2  and  by  25  Geo.  III.  c.  84,  the  sheriflT  of  a  county 
must,  within  two  days  after  the  receipt  of  the  writ,  cause 
jn'oclamation  to  be  made  at  the  place  where  the  ensuing 
election  ought  by  law  to  be  held,  of  a  special  county  court 
to  be  there  held  for  the  purpose  of  such  election  only,  on 
any  day  (Sunday  excepted)  not  later  from  the  day  of  such 
proclamation  than  the  16th,  nor  sooner  than  the  10th. 

At  the  time  thus  appointed,  the  elections  accordingly 
take  place. 

1.  As  [to  counties  and  divisions  of  counties.  The  prin- 
cipal place  of  election  is  fixed  by  statute  (w) ;  besides  which, 
|>olling  places  are  appointed  in  each  of  them,  and  conve- 
nient districts  assigned  for  polling,  one  district  to  every 
polling  place  (o).  The  sheriff  opens  the  election;  and  in 
case  of  contest,  polling  booths  (p)  are  erected  at  each 
place  of  election,  and  the  polling  commences  at  the  dif- 
ferent places  at  nine  o'clock  in  the  forenoon  of  the  day 
next  but  two  after  the  day  fixed  for  the  election,  unless 
such  next  day  but  two  shall  be  Satui"day  or  Sunday,  and 

(/)  7  &  8  Will.  3,  c.  25.     As  to  (n)  7  fit  8  Will.  3,  c.  25  ;  Reform 

the  cinque  ports,  see  10  6c  11  Will.  3,  Act,  2  Will.  4,  c.  45,  ss.  12.  13,  14, 

c.  7.     In  the  case  of  towns  and  cities,  16;  Boundary  Act,  2  &  3  Will.  4, 

tmng  counties,  the  sheriff  is  to  pro-  c.   64.      See    also   as    to    particular 

ceed   to  election   within    eight  days  counties,  27  Hen.  8,  c.  26  ;  35  Geo.  3, 

after  the  receipt,  of  the  writ,  giving  c.  72. 

three  clear  days  notice.    3  &  4  Vict.  (o)  As   to   polling   plaoea,  vide  2 

C.81.     As  to  the  case  of  a  vacancy  in  Will.  4,  c.  45, 8.63,  and  6&  7  Will.  4  > 

the  office  of  returning  officer  for  a  bo-  c.  102. 

rough,  see  6  &  7  Will.  4,  c.  101,  s.  3.  (p)  As  to  polling   booths,  vide  2 

(m)  3  &  4  Vict.  c.  81.     As  to  no-  Will.  4,  c.  45,  s.  64  ;  6&  7  Will.  4, 

tice,  see  also  33  Geo.  3,  c.64.  c.  102,  s.  3. 
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then  it  is  to  commence  on  the  Monday  following  {g).  At 
each  principal  place  of  election  or  other  polling  place,  the 
sheriff"  or  his  deputy  presides  ;  and  the  polls  are  taken  by- 
poll  clerks,  to  be  appointed  by  him  for  that  purpose  (r). 
The  polling  is  to  be  commenced  and  carried  on  simulta- 
neously at  the  principal  place  of  election  and  all  the  other 
polling  places;  it  is  to  continue  for  iwo  days  only  (such 
days  being  successive  days),  that  is  to  say  for  seven  hours 
on  the  first  day,  and  eight  hours  on  the  second  ;  and 
finally  to  close  not  later  than  four  o'clock  in  the  after- 
noon {.$).  On  the  next  day  but  one  after  the  close  of  the 
poll  (unless  it  be  Sunday,  but  in  that  case  on  the  Monday 
following)  the  sheriff"  is  to  open  the  poll  books,  declare  the 
state  of  the  poll,  and  make  proclamation  of  the  member 
or  members  chosen,  not  later  than  two  o'clock  in  the  after- 
noon of  that  day  {t). 

2.  In  boroughs,  the  returning  officer  (that  is,  the  she- 
riff", where  the  borough  is  a  county  of  itself,  or  the  mayor 
for  the  time  being  in  other  boroughs,)  opens  the  elec- 
tion (m),  and  in  case  of  contest,  causes  different  polling 
booths  to  be  erected  for  the  different  parishes,  districts,  or 
parts  of  the  borough  (a-).  In  the  city  of  London,  the  voters 
poll  in  the  Guildhall  (y).  If  the  booths  are  situated  in 
different  places,  deputies  must  be  appointed,  and  a  deputy 
presides  at  each  booth.  There  is  also  a  poll  clerk  for 
each  compartment  of  the  booths  (z).  The  polling  is  to 
commence  at  eight  in  the  forenoon  of  the  day  next  fol- 
lowing the  day  fixed  for  the  election,  and  to  continue  for 
one  day  only  ;  and  no  poll  is  to  be  kept  open  later  than 
four  in  the  afternoon  ;  provided,  however,  that  if  the  day 
on  which  the  polling  would  otherwise  take  place  happens 
to  fall  on  Sunday,  Good  Friday,  or  Christmas  day  it  shall 

(9)  2  Will.  4,  c.  45,  s.  62.  (x)  2  Will.  4.  c.  66,  s.  68  ;  5  &  6 

(r)  Ibid.  8.65.  Will.  4,  c.  36. 

(1)  Ibid.  8.  62.  (y)  2  Will.  4,  c.  45,  s.  48 ;  5  &  6 

(Olbid.  $.  65  WilJ.4,  c.  36,  S.7. 

(u)  Vidc2Gco.  2,  C.24,  8.  3.  (x)  2  Will.  4,  c.  45,  s.  68. 
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be  postponed  to  the  next  day  following  (a).  On  the  day 
next  after  the  close  of  the  poll  (unless  it  be  Sunday,  and 
in  that  case  on  the  Monday)  the  returning  officer  is  to 
open  the  poll  books  and  declare  the  state  of  the  poll,  and 
make  proclamation  of  the  member  or  members  chosen  not 
later  than  two  o'clock  in  the  afternoon  of  that  day.  He 
has,  however,  a  discretion  to  do  this  immediately  after  the 
close  of  the  poll  if  he  thinks  tit  (6). 

Besides  the  points  hitherto  noticed  there  are  Bome  others 
which  require  attention,  and  which  are  common  to  all  elec- 
tions in  England  or  Wales,  whether  for  counties  or  bo- 
roughs. 

1.  No  person  (as  before  shown  (c) )  is  competent  to  vote 
unless  his  name  appears  on  the  register  of  electors ;  but 
on  the  other  hand,  the  law  does  not  permit  the  qualifica- 
tion of  any  person  who  has  been  so  registered,  to  be  ques- 
tioned at  the  time  of  polling ;  nor  is  any  inquiry  whatever 
allowed  to  be  made  at  the  time  of  polling,  relative  to  the 
right  of  any  person  to  vote,  except  only  as  follows, — that 
the  returning  officer  or  his  deputy  shall  (if  required  on  be- 
half of  any  candidate  to  do  so)  put  to  the  voter  at  the  time 
of  tendering  his  vote,  and  not  afterwards,  three  questions, 
worded  in  such  manner  as  the  Reform  Act  prescribes,  (or 
any  one  or  two  of  those  questions) — the  object  of  which  is 
to  ascertain,  1st,  the  identity  of  the  voter  with  the  person 
registered,  and  in  respect  of  whose  qualification  he  pro- 
poses to  vote  ;  2ndly,  that  he  has  not  already  voted  at  that 
election ;  and  3dly,  his  continuing  to  possess  the  registered 
qualification  (d).  He  may  also  (upon  the  like  requisition) 
be  put  to  his  oath  upon  the  two  first  of  these  matters.  But 
the  law  provides,  that  no  person  claiming  to  vote  shall  be 
excluded  from  doing  so,  unless  it  appears  upon  his  answers 

(a)  5  &  6  Will.  4,  c.  36.  &s.  1,  2.  2  Will.  4,  c.  45,  s.  74.  s.  8.  sched.  E. 

(6)  2  Will.  4,  c.  45,  s.  68.     Willi  As  to  Shoreham,   Cricklade,   A>les- 

respect  lo  the  course  of  polling  ia  the  bury,  and  East  Retford,  ibid.  ss.  34, 

borough  of  Monmouth  and  other  bo-  69  ;  11  Geo.  3,  c.  55. 
lOughs  of  Wales,  having  contribulary  (c)  Vide  supra,  p.  381. 

boroughs  connected   with  thera,    see  (d)  2  Will.  4,  c.  45,  s.  68. 


398     BK.IV.  OF  PUBLIC  RIGHTS. — PT.  I.  CIVIL  GOVERNMENT. 

to  the  three  questions  that  lie  is  not  entitled  to  vote(e), 
or  unless  he  refuses  to  take  such  oath,  or  the  oath  against 
bribery.     For, 

2.  A  voter  is  also  liable  (If  required  by  any  candidate, 
or  by  any  two  electors)  to  take  the  oath  last  mentioned  (/) ; 
but  the  oaths  of  allegiance  and  supremacy,  and  some  other 
oaths  formerly  required  on  these  occasions,  are  now  dis- 
pensed with  {g). 

3.  Though  no  person  can  vote  unless  his  name  be  on 
the  register,  yet  a  person  who  has  been  excluded  from  the 
register  by  the  barrister's  decision,  may  nevertheless  tender 
his  vote  at  the  election,  and  the  returning  officer  is  bound 
to  enter  it  in  the  poll  book  as  having  been  tendered,  dis- 
tinguishing, however,  all  votes  so  tendered  from  votes  ad- 
mitted. And  in  the  event  of  a  petition  to  the  house  of 
commons,  complaining  of  an  undue  election  or  return,  the 
correctness  of  the  register,  either  as  to  votes  excluded  or 
admitted,  may  be  impeached  before  the  committee  ap- 
pointed for  the  trial  of  the  petition,  and  the  vote  allowed 
or  rejected  as  the  case  may  be,  and  the  poll  altered  accord- 
ingly (7^). 

[[4.  As  it  is  essential  to  the  very  being  of  parliament 
that  elections  should  be  absolutely  free,  therefore  all  undue 
influences  upon  the  electors  are  illegal,  and  strongly  pro- 
hibited {i)r\  [[As  soon  therefore  as  the  time  and  place  of 
election,  either  in  counties  or  boroughs,  are  fixed,  all 
soldiers  quartered  in  the  place  are  to  remove,  at  least  one 
day  before  the  election,  to  the  distance  of  two  miles  or 
more,  and  not  to  return  till  one  day  after  the  poll  is  ended ,^ 
though  there  are  exceptions  to  this,  in  the  case  of  the 
royal  guards  in  Westminster  or  Southwark,  the  troops 
attendant  on  the  royal  person  or  family,  soldiers  in  garri- 

(«)  2  Will.  4,  c.  45,  s.  58.     See  {g)  2  Will.  4,  c.  45,  s.  68  ;  5  &  6 

as  to  identity  of  qualification,  R.  v.  Will.  4,  c.  36,  8.  6. 

Harris,  7  Car.  &  V.  253  ;  U.  v.  Dods-  (/i)  2  Will.  4,  c.  45,  s.  GO. 

worth,  8  Car.  &  P.  218.  (.)  I  W.  &  M.  »t.  2,  c,  2 ;  2  W.  & 

(/  )  2  Geo.  2,  c.  24, ».  1 ;  43  (ieo.  M.  seas.  1,  c.  7 ;  9  Com.  .fourn.  191  ; 

3,  c.  74 ;  2  Will.  4,  c.  46,  s.  68.  17  Jour.  607. 
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SOU,  and  soldiers  entitled  to  vote  at  the  election  (k).  QBy 
vote  also  of  the  house  of  commons  (to  whom  alone  be- 
longs the  power  of  determining  contested  elections),  no 
lord  of  parliament,  or  lord  lieutenant  of  a  county,  hath 
any  right  to  interfere  in  the  election  of  commoners ;  and 
by  statute  2  W.  &  M.  sess.  1,  c.  7,  the  lord  warden  of  the 
Cinque  Ports  shall  not  reconunend  any  meml>ers  there.]] 
Oftieers  ol"  the  »'.\cise,  customs,  stamps,  and  certain  other 
branches  of  the  revenue,  and  justices  and  oilier  oflicers 
appointed  under  the  Metropolitan  Police  Act,  are  also 
prohibited  from  interference  (/) ;  and  Qriot*  likewise  have 
been  frequently  determined  to  make  an  election  void.^ 
And  by  the  Reform  Act  it  is  provided,  that  where,  at  any 
place  of  election,  the  proceedings  are  interrupted  by  any 
riot,  or  open  violence,  the  sheriff"  or  returning  officer  shall 
adjourn  the  poll  at  such  place  till  the  following  day  j  and 
if  necessary,  then  farther  adjourn  the-  -amt-  until  tin-  inter- 
ruption shall  have  ceased  (w). 

fi.  While  the  electors,  however,  ol  one  branch  of  the 
legislature  are  thus  [[secured  from  any  undue  influence 
from  either  of  the  other  two,  and  from  all  external  violence 
and  compulsion ;  the  greatest  danger  is  that  in  which 
themselves  co-operate,  by  the  infamous  practice  of  bribery 
and  corruption.]]  To  prevent  which  it  is  enacted,  by 
7  Will.  III.  c.  4  (commonly  called  the  Treating  Act),  and 
by  5  &  6  Vict.  c.  102,  s.  22,  that  no  candidate  shall  give, 
or  allow  to  be  given,  at  his  expense  (either  wholly  or  in 
part),  any  meat,  drink,  entertainment,  or  provision,  in  order 
corruptly  to  influence  or  reward  a  voter,  on  pain  of  being 
deemed  incapable  of  being  elected  or  sitting  in  that  parlia- 
ment for  that  place.  And  by  the  acts  against  bribery  («), 
if  any  money,  gift,  otfice,  employment,  or  reward  be  given, 

(/c)  8  Geo.  2,  c.  30.  c.  74 ;  49  Geo.  3,  c.  118 ;  53  Geo.  3, 

(/)  1  Bl.  Com.  179  ;  2  &  3  Vict.  c.  89 ;  4  &  5  Vict.  c.  57  ;  5  &  6  Vict, 

e.  71,  s.  6.  c.  102.     See  also,  7  &  8  Geo.  4,  c. 

(m)  2  Will.  4,  c.  45,  s.  70.  37,  making  it  penal  for  a  candidate  to 

(n)  2  Geo.  2,  c.  24 ;  9  Geo.  2,  give  ribands,  &c. 
c.  38  i  16  Geo.  2,  c.  11 ;  43  Geo.  3, 
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or  promised  to  be  given  to  any  voter,  at  any  time,  in  order 
to  influence  him  to  give  or  to  withhold  his  vote,  he  that 
gives  or  promises  such  bribe,  and  he  that  accepts  it,  for- 
feits 500/.,  and  upon  conviction  thereof  in  a  court  of  law, 
becomes  incapable  for  ever  of  voting  in  any  parliamentary 
election;  and  is  for  ever  disabled  from  holding  any  muni- 
cipal office ;  unless  before  conviction,  and  v^^ithin  twelve 
months  after  the  election,  he  will  discover  some  other 
offender  of  the  same  kind,  upon  whose  conviction  he  is 
indemnified  from  all  penalties  which  he  shall  have  himself 
incurred  {p).  In  addition  to  which,  the  party  who  gives 
the  bribe  is,  by  the  law  of  parliament,  disqualified  from 
sitting  as  a  member  upon  such  vacancy  {q).  Moreover  he 
who  gives,  or  promises  to  give,  any  money,  gift,  or  reward, 
or  gives,  or  promises,  or  procures  to  be  given,  any  office 
or  place  to  any  person  (whether  a  voter  or  not),  in  order 
that  the  latter  may  procure  the  return  of  any  person  to 
serve  in  parliament,  is  disabled,  in  case  of  his  own  return, 
from  serving  for  that  place  in  the  same  parliament  j  besides 
which,  high  pecuniary  penalties  are  imposed  on  the  re- 
ceiver, and  in  some  cases,  on  the  giver  (r).  Election  bribery 
is  also  an  offence  at  common  law,  and  the  offender  may 
be  proceeded  against  by  indictment,  and  punished  with 
fine  and  imprisonment  (.s).  But,  as  this  practice  has  in 
modern  times  taken  much  deeper  and  more  universal  root 
than  formerly  (0,  it  has  been  found  necessary  to  devise 

(]))  2Geo.  2,  c.  24.     In  like  man-  is   as   early   as    13    Eliz.,   when   one 

ner   the  Julian  law,  de  amhitu,   in-  Thomas  Longe,  being  a  simple  man 

ilicted  fines  and  infamy  upon  all  who  and   of  small    capacity  to    serve    in 

were  guilty  of  corruption  at  elections,  parliament,  acknowledged  that  he  had 

but    if    the   person    guilty  convicted  given  the  returning  officer,  and  others 

another  offender,  he  was  restored  to  of  the  borough   for   which    he   was 

his  credit  again  ;  Ff.  48,  14,  2.  chosen,  4/ ,  to  be  returned,  and  was 

(q)  Shepherd  on  Elect.  102.  returned  accordingly.      The  member 

(r)  49  Geo.  3,  c.  118.  was  removed,   and  the  house   (adds 

(«)  3  Burr.  1335,  1359;  4  Doug.  Mr.  Christian)  imposed  a  fine  of  20/. 

292.  on  the  corporation  for  their  said  lewd 

(0  The  firit  instance,  says  Block-  and  slanderous  attempt. 
stone,  that  occurs  of  election  bribery, 
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these  positive  enactments  for  its  more  effectual  prevention. 
In  addition  to  which,  it  may  be  farther  noticed,  that  the 
law  requires  the  sheriff,  or  other  returning  officer,  before 
he  enters  on  the  performance  of  his  duty,  to  take  an  oath 
against  bribery,  and  for  the  due  execution  of  his  office  («). 

[[The  election  being  closed,  the  returning  officer  in  bo- 
roughs returns  his  precept  to  the  sheriff,  with  the  names 
of  the  persons  elected  by  the  majority  (a:):  and  the  sheriff 
returns  the  whole,  together  with  the  writ  for  the  county, 
and  the  knights  elected  thereupon,  to  the  clerk  of  the  crown 
in  chancery  (y).]]  If  the  sheriff  or  other  returning  officer 
wilfully  delays,  neglects,  or  refuses  duly  to  return  any  per- 
son who  ought  to  be  returned,  he  is,  by  4  &  5  \'ict.  c.  58, 
s.  95,  liable  to  an  action  at  the  suit  of  the  party  aggrieved, 
in  case  it  shall  be  determined  by  an  election  committee,  in 
manner  to  be  presently  described,  that  such  party  was 
entitled  to  have  been  returned,  and  provided  such  action 
be  commenced  within  one  year  after  the  commission  of  the 
injury,  or  within  six  months  after  the  conclusion  of  any 
proceedings  in  the  house  of  commons  relative  to  such 
election.  And  the  plaintiff  shall  in  such  cases  recover 
double  damages  and  full  costs  of  suit.  In  addition  to 
which,  it  is  provided  by  the  Reform  Act,  that  any  return- 
ing officer  wilfully  contravening  its  provisions,  shall  forfeit 
500/.  to  the  party  aggrieved  («).  But  the  members  re- 
turned by  him  are  the  sitting  members,  until  the  house  of 
commons,  upon  petition,  shall  adjudge  the  return  to  be 
false  and  illegal. 

The  form  and  manner  of  proceeding  upon  such  petition 
are,  for  the  present,  regulated  by  4  &  5  Vict.  c.  58  (a),  and 

(n)  2  Geo.  2,  C.24,  S.3.  committee;    11   Geo.   3,  c.  42  ;    14 

(i)  23  Hen.  6,  c.  14.  Geo.  3,  c.  15  ;  25  Geo.  3.  c.  84  ;  28 

(y)  Webb  v.  Smith,  4  Bing.  N.  C.  Geo.  3,  c.  52  ;  9  Geo.  4,  c.  22.    The 

380.  latter  act  is   not   repealed,  but  sus- 

(»)  2  Will,  4,  c.  45,  s.  76.  pended  only  by  the  4  &  5  Vict.  c.  58, 

(a)  The  former  acts  were  10  Geo.  the  provisions  of  which   aie  experi- 

3,  c.  It)   (the  Grenville  Act),  before  menial,  and  in  force  only  to  a  certain 

which  the  returns  weie  examinable  by  peiiod. 

the  house  at  large,  and  not  by  a  select 

VOL.    II.  .D  D 
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are  in  substance  as  follows: — Any  person  claiming  to  have 
had  a  right  to  vote  at  the  election,  or  to  be  returned  or 
elected,  or  alleging   himself  to    have   been   a   candidate 
thereat,  may  subscribe  and  present  a  petition  to  the  house 
of  commons,  complainingof  an  undue  election  or  return,  or 
that  no  return  has  been  made  according  to  the  requisition 
of  the  writ  (6);  but  it  is  required  that  some  one  or  more 
of  the  petitioners  should  enter  into  a  recognizance,  with 
sureties,  for  payment  of  all  costs  and  expenses  (c);  and 
the  sitting  member  and  any  other  persons  claiming  to  have 
had  a  right  to  vote  at  the  election  (or  sucii  claimants  with- 
out the  sitting  member,  if  he  declines  to  be  a  party), 
are  entitled  to  oppose  the  petition  (d).     The  list  of  voters 
intended  to  be  objected  to,  together  with  the  heads  of  the 
objection  to  each,  are  then  delivered  by  either  party  to  the 
general  committee  (e)  appointed   by  the  house  for  such 
business  at  the  commencement  of  each  session  (/);  and 
the  petition  is  thereupon  referred  {g)  by  the  house  to  a 
select  committee,  consisting  of  a  chairman  and  six  other 
members,  the  former  of  whom  is  chosen  by  a  select  body 
called    the    chairman's    panel  (A),  and  the  latter  by  the 
general   committee  (i).     This   select  committee  (who  are 
sworn  well  and  truly  to  try  the  matter  before  them  (A),  and 
are  empowered  to  examine  all  witnesses  on  oath,  a  power 
not  possessed  by  the  house  itself  (/) )   then  proceed  to  try 
the  merits  of  the  return,  or  of  the  election,  or  both  (?«), 
(admitting,  however,  no  objection  not  set  forth  in  the  list 
of  objections  which  had  before  been  delivered  to  the  general 
committee  (n) ),  and  by  their  decision  (which  is  by  the 
majority  of  voices  (o) )  they  determine  whether  the  peti- 
tioner, or  the  sitting  member,  or  cither  of  them,  be  duly 
returned  or  elected,  or  whether  the  election  be  void,  or 
whether  a  new  writ  ought  to  issue  (^);  and  such  determi- 

(h)  Section  3.  (g)  Section  67.  (»«)  Section  78. 

(c)  Section  4.  (A)  Section  61.  (ji)  Section  77. 

(d)  Section  20.  (i)  Section  64.  (<»)  Section  81. 
(«)  Section  63.  (fc)  Section  63.  (/>)  Section  78. 
(/)S«clion22.  (0   Section  74. 
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nation  is  final  between  the  parties  to  all  intents  and  pur- 
poses, and  is  reported  to  the  house  at  large,  and  entered  in 
their  journals  (7).  It  is  also  to  be  observed,  that  if  the 
select  committee  report  the  petition,  or  the  opposition  to  it, 
to  be  frivolous  or  vexatious,  or  that  any  particular  objection 
made  before  them  was  of  that  character,  the  party  in  whose 
favour  such  report  is  made,  is  entitled  to  recover  from  the 
other  his  reasonable  costs  and  expenses  incurred  in  that 
behalf;  and  a  similar  provision  is  made  with  respect  to  all 
allegations  of  fact  with  regard  to  the  conduct  of  the  oppo- 
site party,  which  the  select  committee  shall  deem  to  hnvf» 
been  made  without  reasonable  or  probable  ground  i,: 

When  a  member  is  once  duly  elected,  he  is  com{)ellable 
to  discharge  the  duties  of  the  public  trust  thus  conferred 
upon  him,  and  is  bound  to  be  present  at  every  call  of  the 
house,  unless  he  can  show  such  cause  as  shall  be  deemed  a 
sufficient  excuse  for  his  non-attendance.  Nor  is  he  enabled 
by  law  to  resign  his  seat.  The  only  way  of  relinquishing 
it  is  to  obtain  some  oiHce,  such  as  under  the  different  sta- 
tutes already  noticed  will  have  the  effect  of  making  the 
seat  void.  This,  however,  is  now  done  as  a  matter  of 
course,  it  having  long  been  usual  for  the  crown  to  grant  to 
any  member  wishing  to  vacate  his  seat,  the  stewardship  of 
the  Chiltern  Hundreds,  which,  though  merely  nominal,  is 
by  the  practice  of  parliament  considered  as  an  office  suffi- 
cient for  that  purpose  (a). 

And  this  abstract  of  the  law  of  election  concludes  our 
inquiries  into  the  laws  and  customs  more  peculiarly  relative 
to  the  house  of  commons  (t). 

[[VI.  We  proceed  now  to  the  method  of  making  laws, — 
which  is  much  the  same  in  both  houses,  and  which  shall 

(q)  Section  78.  about  the  year  1750,  and  that  it  would 

(r)  Ibid.   ss.  80 — 89  ;    vide   as  to  be  diflicult,  fiora  the  form  of  appoint- 

cosls,  under  9  (ieo.  4,  c.  22,  Fector  v.  meat   to   the   Chiltern  Hundreds,  to 

Bacon,  5  Bing.  N.  C.  302.  show  that  it  is  an  office.— Christian's 

(s)  2  Hats.  41.     Mr.  Hatseli  says,  Blackst. 

this  practice  began,  he  believes,  only  (t)  See  Com.  Dig,  Pari. 

D  d2 
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[[be  touched  very  briefly,  beginning  with  the  house  of  com- 
mons. But  first  it  must  be  premised,  that  for  dispatch  of 
business,  each  house  of  parhament  has  its  speaker.  The 
speaker  of  the  house  of  lords,  whose  office  it  is  to  preside 
there,  and  manage  the  formahty  of  business,  is  the  lord 
chancellor,  or  keeper  of  the  king's  great  seal,  or  any  other 
appointed  by  the  king's  commission,  and,  if  none  be  so 
appointed,  the  house  of  lords  (it  is  said)  may  elect.  The 
speaker  of  the  house  of  commons  is  chosen  by  the  house  (w), 
but  must  be  approved  by  the  sovereign  (x).  And  herein 
the  usage  of  the  two  houses  differs,  that  the  speaker  of  the 
house  of  commons  cannot  give  his  opinion  or  argue  any 
question  in  the  house  (y);  but  the  speaker  of  the  house  of 
lords,  if  a  lord  of  parliament,  may.  In  each  house  the  act 
of  the  majority  binds  the  whole,  and  this  majority  is  de- 
clared by  votes  openly  and  publicly  given  ;  not  privately 
or  by  ballot.  This  latter  method  may  be  serviceable,  to 
prevent  intrigues  and  unconstitutional  combinations  (2) ; 
but  it  is  impossible  to  be  practised  with  us,  at  least  in  the 
house  of  commons,  where  every  member's  conduct  is  sub- 
ject to  the  future  censure  of  his  constituents,  and  therefore 
should  be  openly  submitted  to  their  inspection.]] 


(i()  Com.  Dig.  Pari.  E.  5.     As  to  office  was  a  novelty. — Christian's  Bl. 

his  salary,  &c.  see  30  Geo.  3,  c.  10  ;  (r)  Sir  Edward  Coke,  upon  being 

2  &  3  Will.  4,  c.  105  ;  4  &  5  Will.  4,  elected  speaker  in  1592,  in  his  address 

c.  70.     Mr.   Hume  is  mistaken,  who  to  the  throne,  declared,  "  this  is  only 

says  that  Peter  de  la  Mere,  chosen  in  "  as  yet  a  nomination,  and  no  elec- 

the   first  parliament   of    Richard   2,  "  tion,  until  your  majesty  giveth  al- 

was  the  first  speaker  of  the  commons  "  lowance  and  approbation."  (2  Hats. 

(3  vol.  3)  ;  for  we  find  in  the  loUs  of  164.)     But  the  house  of  conimons  at 

parliament  (51  Edward  3,   No.  87),  present,   says    Mi-.    Christian,    would 

ihalSirThomasMungerford, chevalier,  scarce  admit    their   speaker    to    hold 

qui  aioit  let  pavolUs  des  rommimes  en  such    language- -Christian's     Dlack- 

cett  jiarletueut,  addressed  the  king  in  stone. 

till- irame  of  the  commons,  in  that  ju-  (y)  But  when   the   house   resolves 

bilee  year,  to  pray  that  he  would  p.ir-  itself  into  a  committee,  the  case  is 

don   several  pertonr^   who  had    been  otherwise,  vide  post. 

convicted    in    impeachments.       And  (t)  Ulackstone    states   it  to   have 

there  he  is  not  mentioned    as  if  his  been  practised  at  Venice, 
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It  is  to  be  observed,  that  in  the  house  of  commons  the 
speaker  never  votes,  except  when  the  votes  of  the  house 
are  otherwise  equal;  and  in  such  cases  he  has  a  vote, 
which  determines  the  majority.  The  speaker  of  the  house 
of  lords,  on  the  other  hand,  has  his  vote  counted  with  the 
rest  of  the  house ;  and  in  case  of  an  equahty  of  voices, 
the  rule  is  that  the  negative  opinion  prevails  (a). 

[[To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it 
is  of  a  private  nature,  it  is  first  necessary  to  prefer  a  pe- 
tition (6),  which  must  be  presented  by  a  member,  and 
usually  sets  forth  the  grievance  desired  to  be  remedied. 
This  petition  (when  founded  on  facts  that  may  be  in  their 
nature  disputed)  is  referred  to  a  committee  of  members, 
who  examine  the  matter  alleged,  and  accordingly  report 
it  to  the  house ;  and  then  (or  otherwise,  upon  the  mere 
petition)  leave  is  given  to  bring  in  the  bill.]]  In  public 
matters  the  bill  is  brought  in  upon  motion  made  to  the 
house  for  leave  to  bring  it  in,  and  there  is  no  petition  for 
that  purpose ;  but  there  are  many  "  standing  orders"  rela- 
tive to  the  introduction  of  either  description  of  bill,  and 
of  too  minute  a  nature  to  be  detailed  in  this  place  (c). 
[[Formerly,  all  bills  were  drawn  in  the  form  of  petitions  (rf), 

(u)   Chiisliau's  LMackstone  :    cites  beea  the  practice  of  the  kiogs  to  add 

Lords'  Journ.  25lh  June,  lt)61 .  and  enact  more  than  the  commons  pe- 

(6)  See  7  Will.  4  \  1  Vict,  c.  83,  titioned  for.     Id  consequence  of  this 

as  to  the  deposit  of  documents  on  pri-  there   is   a   very    memorable   petition 

vate  bills.  from  the  commons,  in  2  lien.  5,  which 

(c)  See  Luroley's  Parliamentary  states  that  it  is  the  liberty  and  free- 
Practice,  dom  of  the  commons  that  there  should 

((/)    The  commons  for  nearly  two  be  no  statute   without  their    assent, 

centuries  continued  the  style  of  very  considering  that  they  have  ever  been 

humble  petitioners.      Their   petitions  as  well  assenters  as  petitioners,  and 

frequently    began   with   "  your   poor  therefore,  they  pray  that,  for  the  fu- 

"  commons  beg  and  pray,"  and  con-  ture,   there    may  be   no  additions  or 

eluded  with  "  for  God's  sake,  and  as  diminutions  to   their  petitions.     And 

"  an   act    of  charity :  —  Vos   poveres  in  answer  to  this,  the  kiog  granted 

"  communes  piient  et  supplieiit,  pur  that  from  henceforth   they  should  be 

"  Dieu  et  en  auvre  dechatitt."  (Rot.  bound  in  no  instance,   without   their 

Pari,  passim.)     And  it  appears  that,  assent,  save   his  loyal   prerogative  to 

prior  to  the  reign  of  Henry  5,  it  had  grant  and  deny  what  he  pleased  of 
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[[which  were  entered  upon  the  parliament  rolls,  with  the 
king's  answer  thereunto  subjoined ;  not  in  any  settled 
form  of  words,  but  as  the  circumstances  of  the  case  re- 
quired (e) :  and,  at  the  end  of  each  parliament,  the  judges 
drew  them  into  the  form  of  a  statute,  which  was  entered 
on  the  statute  rolls.  In  the  reign  of  Henry  V.,  to  prevent 
mistakes  and  abuses,  the  statutes  were  drawn  up  by  the 
judges  before  the  end  of  the  parhament ;  and,  in  the  reign 
of  Henry  VI.,  bills  in  the  form  of  acts,  according  to  the 
modern  customs,  were  first  introduced.^  The  style  now 
used  in  an  act  of  parliament  is  as  follows : — "  Be  it  en- 
"  acted  by  the  queen's  most  excellent  majesty,  by  and 
"  with  the  advice  and  consent  of  the  lords  spiritual  and 
"  temporal  and  commons  in  this  present  parliament  as- 
"  sembled,  and  by  the  authority  of  the  same." 

[[The  persons  directed  to  bring  in  the  bill,  present  it  in 
a  competent  time  to  the  house,  drawn  out[]  and  printed. 
[[In  the  house  of  lords,  if  the  bill  begin  there,  it  is  (when 
of  a  private  nature)  referred  to  two  of  the  judges,  to 
examine  and  report  the  state  of  the  facts  alleged,  to  see 
that  all  necessary  parties  consent,  and  to  settle  all  points 
of  technical  propriety  (/).  The  bill  is  read  a  first  time, 
and  at  a  convenient  distance  a  second  time ;  and  after 
each  reading,  the  speaker  opens  to  the  house  the  substance 
of  the  bill,  and  puts  the  question  whether  it  shall  proceed 
any  farther  (^).  The  introduction  of  the  bill  may  be  ori- 
ginally opposed,  as  the  bill  itself  may  at  either  of  the 
readings;  and  if  the  opposition  succeeds,  the  bill  must 
be  dropped  for  that  session ;  as  it  must  also  if  opposed 
with  success  in  any  of  the  subsequent  stages  (A). 

their  p€tiiioD».  (Huff.  Pref.  xv.  j  Hot.  vol.  ii.  pp.  142,  153,  354;   vol.  iii. 

Pari.  2nen.5,  No.  22.)— Christian's  pp.  143,  252,  379;  vol.  iv.  pp.  Ill, 

Blackstone.  130,411. 

(e)  See,  among  nuiuberluss  other  (/')  Com.  Dig.  Pari.  G.  11;   41 

inistances,  the  arlieuli  den,  9  Edw.  2.  Geo.  3,  c.  105. 

As  to  the  anliciit  form  of  our  statutes,  (g)  Com.  Dig.  Pari.  G.  12,  13,  14. 

much  ioformation  will    be  found   in  (h)  Ibid.  G.  15. 
Reeves's  Hist.  Eng.  L.  vol.  i.  p.  215; 
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[^Atter  the  second  reading  it  is  committed,  that  is,  re- 
ferred to  a  committee;  which  is  either  selected  by  the 
house  in  matters  of  small  importance,  or  else,  u|>on  a  bill 
of  consequence,  the  house  resolves  itself  into  a  committee 
of  the  whole  house  (i).  A  committee  of  the  whole  house 
is  composed  of  every  member ;  and,  to  form  it,  the  speaker 
quits  the  chair  (another  member  being  appointed  chair- 
man), and  may  sit  and  debate  as  a  private  member.  In 
these  committees  the  bill  is  debated  clause  by  clause, 
amendments  made,  the  blanks  tilled  up,  and  sometioMS 
the  bill  entirely  new  modelled.  After  it  has  gone  through 
the  committee,  the  chairman  reports  it  to  the  house,  with 
such  amendments  as  the  committee  have  made ;  and  then 
the  house  re-considers  the  whole  bill  again,  and  the  ques- 
tion is  repeatedly  put  upon  every  clause  and  amendment. 
When  the  house  hath  agreed  or  disagreed  to  the  amend- 
ments of  the  committee,  and  sometimes  added  new  amend- 
ments of  its  own,  the  bill  is  then  ordered  to  be  engrossed, 
or  written  in  a  strong  gross  hand,  on  one  or  more  long 
rolls  (or  presses)  of  parchment  sewed  together  (A).  When 
this  is  finished,  it  is  read  a  third  time,  and  amendments 
are  sometimes  then  made  to  it ;  and  if  a  new  clause  be 
added,  it  is  done  by  tacking  a  separate  piece  of  parchment 
on  the  bill,  which  is  called  a  rider  (/).  The  speaker  then 
again  opens  the  contents;  and,  holding  it  up  in  bis  hands, 
puts  the  question  whether  the  bill  shall  pass.  If  this  is 
agreed  to,  the  title  to  it  is  then  settled,  which  used  to  be  a 
general  one  for  all  the  acts  passed  in  the  session,  till,  in 
the  first  year  of  Henry  VIII.  distinct  titles  were  introduced 
for  each  chapter  (wj).  After  this,  one  of  the  members  is 
directed  to  carry  it  to  the  lords,  and  desire  their  concur- 

(i)  Com.  Dig.  Parliameut,  G.  13.  Hist.  Eng.  L.  vol.  iv.  p.  412.    It  is  to 

(/c)  Ibid.  G.  16.  be  observed,  that  the  title  is  properly 

(0  Noy,  84.  no  part  of  the  act;  Rex  r.  Williams, 

(m)  Reeves  says,  this  custom  first  1  \V.  Bla.  95;  but  it  may  be  referred 

began  in  the  fifth  year  of  Henry  8.—  to  for  explanation ;  2Cr.5c  Mee.376. 
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[^rence,  who,  attended  by  several  more,  carries  it  to  the 
bar  of  the  house  of  peers,  and  there  dehvers  it  to  their 
speaker,  who  comes  down  from  his  woolsack  to  receive  it. 

It  there  passes  through  the  same  forms  as  in  the  other 
house  (except  engrossing,  which  is  already  done),  and,  if 
rejected,  no  more  notice  is  taken,  but  the  matter  passes 
sub  silentio,  to  prevent  unbecoming  altercations.  But  if 
it  is  agreed  to,  the  lords  send  a  message,  by  two  masters 
in  chancery  (or  upon  matters  of  high  dignity  or  import- 
ance, by  two  of  the  judges),  that  they  have  agreed  to  the 
same;  and  the  bill  remains  with  the  lords,  if  they  have 
made  no  amendment  to  it.  But  if  any  amendments  are 
made,  such  amendments  are  sent  down  with  the  bill  to 
receive  the  concurrence  of  the  commons.  If  the  commons 
disagree  to  the  amendments,  a  conference  usually  follows 
between  members  deputed  from  each  house,  who,  for  the 
most  part,  settle  and  adjust  the  difference  (w) ;  but  if  both 
houses  remain  inflexible,  the  bill  is  dropped.  If  the  com- 
mons agree  to  the  amendments,  the  bill  is  sent  back  to 
the  lords  by  one  of  the  members,  with  a  message  to  ac- 
quaint them  therewith.  The  same  forms  are  observed, 
mutatis  mutandis,  when  the  bill  begins  in  the  house  of 
lords.  But  when  an  act  of  grace  or  pardon  is  passed,  it 
is  first  signed  by  her  majesty,  and  then  read  once  only 
in  each  of  the  houses,  without  any  new  engrossing  or 
amendment  (o).  And  when  both  houses  have  done  with 
the  bill,  it  always  is  deposited  in  the  house  of  peers,  to 
wait  the  royal  assent;  except  in  the  case  of  a  bill  of 
supply,  which  after  receiving  the  concurrence  of  the  lords, 
is  sent  back  to  the  house  of  commons  (p). 

The  royal  assent  may  be  given  two  ways :  1,  In  person; 
when  the  sovereign  comes  to  the  house  of  peers,  in  his 
crown  and  royal  robes,  and,  sending  for  the  commons  to 
the  bar,  the  titles  of  all  the  bills  that  have  passed  both 

(n)  Com.  Dig.  Pirliameat,  G.  24.       Juurn.  17tli  Jun.  1747. 

(<))  D'Ewm'  Journ.  20,  73  ;  Com.  (p)  Com.  Journ.  24lh  July,  1660. 
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fhouses  are  read ;  and  the  sovereign's  answer  is  declared 
by  the  clerk  of  the  parliament  in  Norman-French  {q) :  a 
badge,  it  must  be  owned,  now  the  only  one  remaining,  of 
conquest,  and  which  one  could  wish  to  see  fall  into  total 
oblivion,  unless  it  be  reserved  as  a  solemn  memento  to 
remind  us  that  our  liberties  are  mortal,  having  once  been 
destroyed  by  a  foreign  force.  If  the  sovereign  consents  to 
a  public  bill,  the  clerk  usually  declares,  le  roy  (or  la 
"  reine)  le  veut");  if  to  a  private  bill,  "  soit  fait  comme  il 
"  est  desire."  If  the  sovereign  refuses  his  assent,  it  is  in 
the  gentle  language  of"  le  roy  (or  la  reine)  s^avisera^r)." 
When  a  bill  of  supply  is  passed,  it  is  carried  up  and  pre- 
sented to  the  sovereign  by  the  speaker  of  the  house  of 
commons  (s);  and  the  royal  assent  is  thus  expressed,  "  le 
"  roy  (or  la  reine)  remercie  ses  loyal  subjects,  accepte  lour 
"  benevolence,  et  aussi  le  veut"  In  case  of  an  act  of  grace, 
which  originally  proceeds  from  the  crown,  and  has  the 
royal  assent  in  the  first  stage  of  it,  the  clerk  of  the  parlia- 
ment thus  pronounces  the  gratitude  of  the  subject :  "  let 
**  prelats,  seigneurs,  et  commons,  en  ce  present  parliament 
"  assembles,  au  nom  de  touts  vous  autres  subjects,  remercient 
"  tres  humblement  voire  majestr,  et  prient  a  Dieu  vous 
**  donner  en  sunte  bone  vie  et  lonyue  (0-"  2.  By  the  sta- 
tute 33  Hen.  VIII.  c.  21,  the  king  may  give  his  assent  by 
letters  patent  under  his  great  seal,  signed  with  his  hand, 

(9)  The  language  of  the  statutes  these  words  implied  a  serious  iatent  to 

prior  to  the  reign  of  Richard  3  is  ge-  taiie  the  subject  uuder  consideration, 

nerally  in  Latin  or  French. — Chiist.  The  last  time  the  prerogative  of  re- 

Blackstone ;    Reeves's  Hist.  tng.  L.  jecting  bills  was  exerted,  was  in  the 

Hut  all  Richard   the  Third's  statutes  year  1692,  by  William  3,  who  at  first 

are  in  English,  and  so  they  continued  lefused   his  assent  to  the  bill  for  tri- 

to  be  drawn  in  all  subsequent  periods.  ennial  parliaments,  but  was  prevailed 

Reeves,  ibid.  upon  to  permit  it  to  be  enacted  two 

(r)  The  words  le  roi  s'avisera  cor-  years  aftei wards.— De  Lolme,  404. — 

respond   to  the  phrase  formerly  used  Christian's  Blackstone. 

by  courts  of  justice,  when   they   re-  (*)  Rot.  Pari.  9  Hen.  4,  in  Pryn. 

quired  time  to  consider  of  their  judg-  4  Inst.  28,  29. 

ment,  vi2.  curUi  advisare  vult.     And  (t)  D'Cwes'  Journ.  35. 
there  can  be  little  doubt  but  originally 
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[[and  notified  in  his  absence  to  both  houses  assembled  to- 
gether in  the  high  house.  And  when  the  bill  has  received 
the  royal  assent  in  either  of  these  ways,  it  is  then,  and  not 
before,  a  statute  or  act  of  parliament  (a;).^  To  this  may 
be  added,  that  by  the  33  Geo.  III.  c.  13,  the  clerk  of 
parliament  is  directed  to  indorse  on  every  act,  immediately 
after  the  title  thereof,  the  day,  month,  and  year  when  the 
same  shall  have  passed,  and  shall  have  received  the  royal 
assent  j  and  such  indorsement  shall  be  taken  to  be  part  of 
the  act,  and  shall  be  the  date  of  its  commencement,  where 
no  other  commencement  shall  have  been  provided  {y). 

[[This  statute  or  act  is  placed  among  the  records  of  the 
kingdom,  there  needing  no  formal  promulgation  to  give  it 
the  force  of  a  law,  as  was  necessary  by  the  civil  law  with 
regard  to  the  emperor's  edicts ;  because  every  man  in 
England  is,  in  judgment  of  law,  party  to  the  making  of  an 
act  of  parliament,  being  present  thereat  by  his  representa- 
tives. However,  a  copy  thereof  is  usually  printed  at  the 
king's  press,  for  the  information  of  the  whole  land  («). 
And  formerly,  before  the  invention  of  printing,  it  was  used 
to  be  pubhshed  by  the  sheriff  of  every  county,  the  king's 
writ  being  sent  to  him  at  the  end  of  every  session,  together 
with  a  transcript  of  all  the  acts  made  at  that  session,  com- 
manding him,  "  ut  statuta  ilia,  et  omnes  articulos  in  eisdem 
"  contentos,  in  singulis  locis  ubi  expedire  viderit,  publice 
"  proclamari,  et  firmiter  teneri  et  obsej'vari  faciat."  And 
the  usage  was  to  proclaim  them  at  his  county  court,  and 
there  to  keep  them,  that  whoever  would  might  read  or  take 
copies  thereof;  which  custom  continued  till  the  reign  of 
Henry  VII.  (a) 

An  act  of  j)arliament  thus  made  is  the  exercise  of  the 
highest  authority  that  this  kingdom  acknowledges  upon 

(x)  See  R.  v.  JusUcei)  of  Middle-  of  acts  of  Great  Britain  and  Ireland, 

sex,  2  B.  &  Ad.  818.  printed  by  the  king's  printer  prior  to 

(y)  As  to  the  law  with  respect  to  the  Union,  are   conclusive  evidence 

the  time  when  a  statute  begins  to  ope-  of  the  act,  as  between  the  two  coua- 

rate,  vide  sup.  vol.i.  p.  69.  tries. 

(0  By  41  Cieo.  3,  c.  90,  s.  9,  copies  (a)  3  Inst.  41 ;  4  lutt.  2ti« 
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[^earth.  It  hath  power  to  bind  every  subject  in  the  land, 
and  the  dominions  thereunto  belonging ;  nay,  even  the 
sovereign  himself,  it"  particularly  named  therein.  And  it 
cannot  be  altered,  amended,  dispensed  with,  suspended 
or  repealed,  but  in  the  same  forms,  and  by  the  same  au- 
thority of  parliament:  for  it  is  a  maxim  in  law  that  it 
requires  the  same  strength  to  dissolve  as  to  create  an  ob- 
ligation. It  is  true  it  was  fonnerly  held,  that  the  king 
might,  in  many  cases,  dispense  with  p>enal  statutes  (b) :  but 
now  by  statute  1  W.  &c  M.  s. '2,  c.2,  it  is  declared,  that 
the  suspending  or  dispensing  with  laws  by  regal  authority, 
without  consent  of  parliament,  is  illegal  (e). 

VII.  There  remains  only,  in  the  seventh  and  last  place, 
to  add  a  word  or  two  concerning  the  manner  in  which  par- 
liaments may  be  adjourned,  prorogued,  or  dissolved  («/). 

An  adjournment  is  no  more  than  a  continuance  of  the 
session  from  one  day  to  another,  as  the  word  itself  sig- 
nifies ;  and  this  is  done  by  the  authority  of  each  house 
separately  every  day  ;  and  sometimes  for  a  fortnight  or  a 
month  together,  as  at  Christmas  or  Easter,  or  upon  other 
particular  occasions.  But  the  adjournment  of  one  house 
is  no  adjournment  of  the  other  (e).  It  hath  also  been 
usual,  when  his  niajesty  hath  signified  his  pleasure  that 
both  or  either  of  the  houses  should  adjourn  themselves  to 
a  certain  day,  to  obey  the  king's  pleasure  so  signified,  and 
to  adjourn  accordingly  {/).  Otherwise,  besides  the  inde- 
corum of  a  refusal,  a  prorogation  would  assuredly  follow ; 
which  would  often  be  very  inconvenient  to  both  public 
and  private  business :  for  a  prorogation  puts  an  end  to  the 

(6)  Fiach's  L.  82,  234  j  Bacon's  (/)  Com.    Joura.    paisun ;    e.  g. 

Elera.  c.  19.  lHh  June,   1572;  5th  April,  1604; 

(c)  See  failher  as  to  statutes  and  4th  June,  14tb  Nov.,  18tb  Dec.  1621 ; 
the  rules  relative  to  their  construction,  11th  July,  1625;  13th  Sept.  1660  ; 
sup.  vol.  i.  p.  67— 77.  25th  July,    1667;    4th  Aug.   1685; 

(d)  Com.  Digest,  Parliament,  N.  24th  Feb.  1691;  21st  June,  1712; 
O.P.  16th  April,  1717;  3  Feb.  1741;  10th 

(e)  4  Inst.  28.  Dec.  1745 ;  21st  May,  1768. 
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[^session ;  and  then  such  bills  as  are  only  begun  and  not 
perfected,  must  be  resumed  de  novo  (if  at  all)  in  a  subse- 
quent session :  whereas,  after  an  adjournment,  all  things 
continue  in  the  same  state  as  at  the  time  of  the  adjourn- 
ment made,  and  may  be  proceeded  on  without  any  fresh 
commencement. 

A  prorogation  is  the  continuance  of  the  parliament  from 
one  session  to  another,  as  an  adjournment  is  a  continuation 
of  the  session  from  day  to  day.  This  is  done  by  the  royal 
authority,  expressed  either  by  the  lord  chancellor  in  his 
majesty's  presence,  or  by  commission  from  the  crown,  or 
frequently  by  proclamation  {g).  Both  houses  are  neces- 
sarily prorogued  at  the  same  time;  it  not  being  a  proro- 
gation of  the  house  of  lords,  or  commons,  but  of  the  par- 
liament. The  session  is  never  understood  to  be  at  an  end, 
until  a  prorogation  ;  though  unless  some  act  be  passed  or 
some  judgment  given  in  parliament,  it  is  in  truth  no  session 
at  all(/i).  And,  formerly,  the  usage  was  for  the  king  to 
give  the  royal  assent  to  all  such  bills  as  he  approved,  at 
the  end  of  every  session,  and  then  to  prorogue  the  parlia- 
ment ;  though  sometimes  only  for  a  day  or  two  {i) ;  after 
which  all  business  then  depending  in  the  houses  was  to  be 
begun  again  :  which  custom  obtained  so  strongly,  that  it 
once  became  a  question  {k),  whether  giving  the  royal 
assent  to  a  single  bill  did  not  of  course  put  an  end  to  the 
session.     And,  though  it  was  then  resolved  in  the  negative, 

(g)  At  the  beginning  of  a  new  par-  to  the  house  of  lords,  where  the  chan- 
liament,  when  it  is  not  intended  that  cellor  reads  the  writ  of  prorogation. 
the  parliannent  should  meet  at  the  Ibid.  When  it  is  intended  that  par- 
return  of  the  writ  of  summons  for  the  liament  should  meet  upon  the  day  to 
dispatch  of  business,  the  practice  is  to  which  it  is  prorogued  for  dispatch  of 
prorogue  it  by  a  writ  of  prorogation.  business,  notice  is  given  by  a  procla- 
Com.  Journ.  26th  Nov.  1790;  Ibid.  mation  to  that  effect.  — Christian's 
3d   Nov.   1761.     On   the  day   upon  Ulackstone. 

which  the  writ  of  summons  is  return-  (A)  4  Inst.  28  ;    Hale  of  Pail.  38  ; 

able,  the  members  of  the  house  of  Hut.  61. 

commons   who    attend   do    not  enter  (i)  Com.  Journ.  21st  Oct.  1553. 

their  own  house,  or  wait  for  a  message  (/c)  Ibid.  21st  Nov.  1564. 

fiom  the  loids,  but  go  immediately  up 
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[]yet  the  notion  was  so  deeply  rooted,  that  the  statute 
1  Car.  I.  c.  7,  was  passed  to  declare  that  the  king's  assent 
to  that  and  some  other  acts  should  not  put  an  end  to  the 
session;  and,  even  so  late  as  the  reign  of  Charles  II.  we 
find  a  proviso  frequently  tacked  to  a  bill  (/),  that  his  ma- 
jesty's assent  thereto  should  not  determine  the  Bession  of 
parliament.  But  it  now  seems  to  be  allowed,  that  a  pro- 
rogation must  be  expressly  made,  in  order  to  determine 
the  session.]]  The  prorogation  is  to  a  day  fixed.  But  by 
37  G«o.  III.  c.  127,  and  39  k  40  Geo.  III.  c.  14,  the 
sovereign  may  at  any  time,  without  regard  to  the  period 
to  which  parliament  may  stand  prorogued  or  adjourned 
(if  the  adjournment  be  more  than  fourteen  days),  appoint 
it  to  reassemble  for  dispatch  of  business  at  the  expiration 
of  fourteen  days  from  the  date  of  the  proclamation. 

[[A  dissolution  is  the  civil  death  of  the  parliament ;  and 
this  may  be  effected  three  ways  (iw)  :  1.  By  the  sovereign's 
will,  expressed  either  in  person  or  by  representation  :  for 
as  the  sovereign  has  the  sole  right  of  convening  the  parlia- 
ment, so  also  it  is  a  branch  of  the  royal  prerogative,  that 
he  may  (whenever  he  pleases)  prorogue  the  parliament  for 
a  time,  or  put  a  final  period  to  its  existence.  If  nothing 
had  a  right  to  prorogue  or  dissolve  a  parliament  but  itself, 
it  might  happen  to  become  perpetual.  And  this  would  be 
extremely  dangerous,  if  at  any  time  it  should  attempt  to 
encroach  upon  the  executive  power ;  as  was  fatally  expe- 
rienced by  the  unfortunate  King  Charles  the  First,  who 
having  unadvisedly  passed  an  act  to  continue  the  parlia- 
ment then  in  being  till  such  time  as  it  should  please  to 
dissolve  itself,  at  last  fell  a  sacrifice  to  that  inordinate 
power  which  he  himself  had  consented  to  give  them.]] 

[]2.  A  parliament  may  be  dissolved  by  the  demise  of  the 
crown.  This  dissolution  formerly  happened  immediately 
upon  the  death  of  the  reigning  sovereign  ;  for  he  being 

(0  Stat.  12  Car.  2,  c.  1  ;  22  &    23  (m)  Com.  Dig.  Pari.  1,  2. 

Car.  2,  c.  1. 
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[[considered  in  law  as  the  head  of  the  parhament  {caput, 
principium,  et  finis),  that  failing,  the  whole  body  was  held 
to  be  extinct  (ii).  But  the  calling  a  new  parhament  imme- 
diately on  the  inauguration  of  the  successor,  being  found 
inconvenient,  and  dangers  being  apprehended  from  having 
no  parliament  in  being,  in  case  of  a  disputed  succession, 
it  was  enacted  by  the  statutes  7  &  8  Will.  III.  c.  15, 
6  Anne,  c.  7,^]  and  37  Geo.  III.  c.  127,  that  the  parha- 
ment in  being  shall  continue  for  six  months  after  the 
death  of  any  king  (or  queen),  unless  sooner  prorogued  or 
dissolved  by  the  successor ;  that  if  the  parliament  be,  at 
the  time  of  the  king's  death,  separated  by  adjournment  or 
prorogation,  it  shall,  notwithstanding,  assemble  immedi- 
ately ;  that  in  case  of  the  demise  of  the  king,  between  the 
dissolution  of  a  parhament  and  the  day  appointed  by  the 
writs  of  summons  for  the  meeting  of  the  new  one,  the  last 
preceding  parliament  shall  immediately  convene  for  six 
months,  unless  sooner  prorogued  or  dissolved  by  his  suc- 
cessor ;  and  that  in  the  event  of  the  king's  death  on  or 
after  the  day  appointed  for  assembling  the  new  parliament, 
but  before  it  has  assembled,  then  the  new  parliament  shall 
in  like  manner  convene  for  six  months,  unless  sooner  pro- 
rogued or  dissolved. 

[[3.  Lastly,  a  parliament  may  be  dissolved  or  expire  by 
length  of  time.  For  if  either  the  legislative  body  were 
perpetual,  or  might  last  for  the  life  of  the  prince  who  con- 
vened them,  as  formerly,  and  were  so  to  be  supplied,  by 
occasionally  filling  the  vacancies  with  new  representatives, 
in  these  cases,  if  it  were  once  corrupted,  the  evil  would 

(n)  So  appointments    held  under  s.  8,  all  appoiiitmeuts  are  in  geneial 

the  crown  were  at  common  law,  in  now  continued   for  six  months  after 

general,  extinct  on  the  demise  of  the  the  demise;    and  by  11    Geo.  4&  1 

crown,  Bac.  Ab.  Courts,  (C.)  ;  but  Will.  4,  c.  43,  no  fees  or  stamp  duties 

by  1  Geo.  3,  c.  23,   the  commissions  shall  be  charged  on  the  renewal  of 

of  the  judges  are  continued,  notwilh-  tiiem.      As  to  n|)poiutmcnls    in  the 

standing  that  event;  and  by  7  ^  8  British  possessions abroiul,  see  1  Will. 

Will.  3,  c.  27,  g.  21,  1   Ann.  si.  1,  4,  c.  4. 
c.  8,  4Ann.  c.  8,8.  8,6  Ann.  r.  7, 
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[[be  past  all  remedy ;  but  when  different  bodies  succeed 
each  other,  if  the  people  see  cause  to  disapprove  of  the 
present,  they  may  rectify  its  faults  in  the  next.  A  legis- 
lative assembly  also,  which  is  sure  to  be  separated  again 
(whereby  its  members  will  themselves  become  private  men, 
and  subject  to  the  full  extent  of  the  laws  which  they  have 
enacted  for  others),  will  think  themselves  bound,  in  interest 
as  well  as  duty,  to  make  only  such  laws  us  are  gootl.  The 
utmost  extent  of  time  that  the  same  parliament  was  al- 
lowed to  sit,  by  the  statute  6  \V.  &  M.  c.  2,  was  three 
years;  after  the  expiration  of  which,  reckoning  from  the 
return  of  the  first  summons,  the  parliament  was  to  have 
no  longer  continuance.  But  by  the  statute  I  Geo.  I.  st.  2, 
c.  38  (in  order,  professedly,  to  prevent  the  great  and  con- 
tinued expenses  of  frequent  elections,  and  the  violent  heats 
and  animosities  consequent  thereupon,  and  for  the  peace 
and  security  of  the  government  then  just  recovering  from 
the  late  rebellion),  this  term  was  prolonged  to  seven  years ; 
and  what  alone  is  an  instance  of  the  vast  authority  of  par- 
liament, the  very  same  house  that  was  chosen  for  three 
years  enacted  its  own  continuance  for  seven  (o).  So  that, 
as  our  constitution  now  stands,  the  parliament  must  expire, 
or  die  a  natural  death,  at  the  end  of  every  seventh  year,  if 
not  sooner  dissolved  by  the  royal  prerogative.]] 

(u)  Uefore  tlie  triennial  act,  6  \\ .      only  limited  by  th«  plMMre  or  death 
&  M.,  the  duration  of  parliament  was      of  the  king. — Christian's  Blackstone. 
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CHAPTER  II. 

OF  THE  SOVEIIEIGN,  IN  HIS  GENERAL  RELATION 
TO  THE  PEOPLE  ;  AND  THE  LAW  OF  SUBJECT  AND 
ALIEN. 


[[The  supreme  executive  power  of  this  kingdom  is  vested 
by  our  laws  in  a  single  person,  the  king  or  queen  ;  for  it 
matters  not  to  which  sex  the  crown  descends,  but  the 
person  entitled  to  it,  whether  male  or  female,  is  imme- 
diately invested  with  all  the  ensigns,  rights,  and  preroga- 
tives of  sovereign  power,  as  is  declared  by  statute  1  Mar. 
St.  3,  c.  1.;] 

In  discoursing  of  the  royal  rights  and  authority,  it  is 
proposed  to  consider  the  sovereign  under  several  distinct 
views.  First,  With  regard  to  the  relation  that  he  bears 
to  his  people  in  general.  Secondly,  With  regard  to  the 
royal  title.  Thirdly,  With  regard  to  the  royal  family. 
Fourthly,  With  regard  to  the  royal  councils.  Fifthly, 
With  regard  to  the  royal  prerogative.  Sixthly,  With 
regard  to  the  royal  revenue.  Seventhly,  with  regard  to 
the  royal  forces.  And  first,  with  regard  to  the  relation 
between  the  sovereign  and  the  people ;  we  may  remark 
that  there  exist  between  them  the  mutual  duties  of  pro- 
tection and  subjection. 

QThese  reciprocal  duties  are  what  were  meant  by  the 
convention  in  1688,  when  they  declared  that  King  James 
had  broken  the  original  contract  between  king  and  peo- 
ple. But,  however,  as  the  terms  of  that  original  con- 
tract were  in  some  measure  disputed,  being  alleged  to 
exist  principally  in  theory,  and  to  be  only  deducible  by 
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[[reason  and  the  rules  of  natural  law,  in  which  deduction 
different  understandings  might  very  considerably  differ,  it 
was,  after  tlie  Revolution,  judged  proper  to  declare  these 
duties  expressly,  and  to  reduce  that  contract  to  a  plain 
certainty.  So  that,  whatever  doubts  might  be  formerly 
raised  by  weak  and  scrupulous  luinds  about  the  existence 
of  such  an  original  contract,  they  must  now  entirely 
cease ;  especially  with  regard  to  every  prince  who  hath 
reigned  since  the  year  U)88. 

The  principal  duty  of  the  sovereign  is  to  govern  his 
people  according  to  law.  Nee  regibus  iiifinila  aui  libera  po- 
testas,  was  the  constitution  of  our  German  ancestors  on  the 
continent  (a).  And  this  is  not  only  consonant  to  the  prin- 
ciples of  nature,  of  liberty,  of  reason,  and  of  society,  but 
has  always  been  esteemed  an  express  part  of  the  common 
law  of  England,  even  when  prerogative  was  at  the  highest. 
"  The  king,"  saith  Bracton  ib),  who  wrote  under  Henry 
III.,  "  ought  not  to  be  subject  to  man,  but  to  God,  and  to 
"  the  law ;  for  the  law  niaketh  the  king.  Let  the  king 
"  therefore  render  to  the  law,  what  the  law  has  invested 
"  in  him  with  regard  to  others,  dominion  and  power ;  for  he 
"  is  not  truly  king,  where  will  and  pleasure  rule,  and  not 
"  the  law."  And  again  (c),  "  the  king  also  hath  a  superior, 
namely  God,  and  also  the  law,  by  which  he  was  made  a 
king(c?)."  Thus  Bracton,  and  Fortescue  also  (e),  having 
Hrst  well  distinguished  between  a  monarchy  absolutely  and 
despotically  regal,  which  is  introduced  by  conquest  and 
violence,  and  a  political  or  civil  monarchy,  which  arises 
from  mutual  consent  (of  which  last  species  he  asserts  the 
government  of  England  to  be),  immediately  lays  it  down 
as  a  principle,  that  "  the  king  of  England  must  rule  his 

(a)  Tac,  de  Mor.  Germ.  c.  7.  ad  ;  ear  par  la  ley  il  mime  tt  totitt  te$ 

(6)  L.  I.e.  8.  ivjett  ioHt  rnlit,  et  u  li  ley  ne  fuit, 

(c)  L.  2,  c.  16,  s.  3.  uiil  roi,  et  mil  inheritance  tera. — 19 

{(i)  This  is  also  well  and  strongly  Heo.  6.  63. 

txpressed  io  Uie   Vear-books,  La  leti  (e)  C.  9  and  34. 

est  le  plus  haute  inhtritaure  one  ie  roy 

VOL.  II.  .E  £ 
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[["people  according  to  the  decrees  of  the  laws  thereof; 
"  insomuch  that  he  is  bound,  by  an  oath  at  his  coronation, 
"  to  the  observance  and  keeping  of  his  own  laws."  But, 
"  to  obviate  all  doubts  and  difficulties  concerning  this 
matter,  it  is  expressly  declared  by  statute  12  k  13  Will. 
III.  c.  2,  "  that  the  laws  of  England  are  the  birthright  of 
"  the  people  thereof;  and  all  the  kings  and  queens  who 
"  shall  ascend  the  throne  of  this  realm  ought  to  admi- 
"  nister  the  government  of  the  same  according  to  the  said 
"  laws;  and  all  their  officers  and  ministers  ought  to  serve 
"  them  respectively  according  to  the  same ;  and  therefore 
"  all  the  laws  and  statutes  of  this  realm,  for  securing  the 
"  established  religion,  and  the  rights  and  liberties  of  the 
"  people  thereof,  and  all  other  laws  and  statutes  of  the 
"  same  now  in  force,  are  ratified  and  confirmed  accord- 

And  as  to  the  terms  of  the  original  contract  between 
king  and  people,  these  may  be  said  to  be  now  couched  in 
the  coronation  oath,  which  by  the  statute  1  W.  &  M. 
st.  1,  c.  6,  is  to  be  administered  to  every  king  and  queen 
who  shall  succeed  to  the  imperial  crown  of  these  realms, 
by  one  of  the  archbishops  or  bishops  of  the  realm,  in  the 
presence  of  all  the  people,  who  on  their  parts  do  recipro- 
cally take  the  oath  of  allegiance  to  the  crown.  This  co- 
ronation oath  is  conceived  in  the  following  terms;  — 

The  archbishop  or  bishop  shall  say, — "  Will  you  so- 
"  lemnly  promise  and  swear  to  govern  the  people  of  this 
"  kingdom  of  England,  and  the  dominions  thereto  belong- 
"  ing,  according  to  the  statutes  in  parliament  agreed  on, 
"  and  the  laws  and  customs  of  the  same  ?  " — The  king  or 
fjueeti  shall  say,  "  I  solemnly  promise  so  to  do," — Ai'ch- 
bishop  or  bishop,  "  Will  you  to  your  power  cause  law  and 
. "  justice,  in  mercy,  to  be  executed  in  all  your  judgments  ? " 
King  or  queen,  "  I  will." — Archbishop  or  bishop,  "  Will 
"  you  to  the  utmost  of  your  power  maintain  the  laws  of 
"  God,  the  true  profession  of  the  Gospel,  and  the  protes- 
"  lant  reformed  religion  established  by  the  law  .'     And  will 


r 
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[["  you  preserve  unto  the  bishops  and  clergy  of  this  realm, 
"  and  to  the  churches  committed  to  their  charge,  all  such 
"  rights  and  privileges  as  by  law  do  or  shall  appertain 
"  unto  them,  or  any  of  them  ?" — J^ing  or  queen,  "  All  this 
"  I  promise  to  do." — After  this  the  king  or  queen,  laying 
his  or  her  hand  upon  the  holy  Gospels,  shall  say,  "  The 
"  things  which  I  have  here  before  promised  I  will  perform 
"  and  keep  ;  su  help  nie  God  :  "  and  then  shall  kiu  the 
book. 

This  is  the  form  of  the  coronation  oath,  as  it  is  now 
prescribed  by  our  laws;  the  principal  article*  of  which 
appear  to  be  at  least  as  antient  at  the  Mirror  of  Ju*- 
tices  (/),  and  even  us  the  time  of  Bractou(^);  but  the 
wording  of  it  was  changed  at  the  Revolution,  because  (as 
the  statute  alleges)  the  oath  itself  had  been  framed  in 
doubtful  words  and  expressions,  with  relation  to  antient 
laws  and  constitutions  at  this  time  unknown  (A).  How- 
ever, in  what  form  soever  it  be  conceived,  Uiis  is  most 
indisputably  a  fundamental  and  original  express  contract ; 
though  doubtless  the  duty  of  protection  is  i  '  ''v  as 
much  incumbent  on  the  sovereign  before  c.'  a   as 

(/)  Cap.  1.  s.  2.  r4ttfpelUr  en  Uuittum  ttlaU,  tt  qml 

(g)  L.  3,  tr.  1,  c.  9.  gardtrm  h  pmt  it  Myal  mgtm  «t  ml 

(^)  Id  the  old  folio  abridgment  of  tb«  eUrgis  tt  *l  p«efU  i$  Am  ttmrdtttt 

statutes,  printed  by  Lettou  and  Macb-  t/uUfaeefttirt  tm  toutn  utjttftmtmltt 

liaia  in  the  reigii  of  Kdw.  6,  says  black-  mm/  «t  droit  jtutic*  out  diterte'um  *t 

stoue  (penes  me)  there  is  preseived  a  miitrieard0,el  quit  grmunttr*  m  Unurt 

copy  of  the  old  coronation  oath;  wbicb,  IttlftfUtt  etutrntm  du  rtJMJmt,  «<4> 

as  the  book  is  exlremely  scarce,  I  will  mmn  pmair  It*  fae«  gtaritr  tt  mfirmtr 

here  transcribe:  Ceo  est  le  teremem  qtu  tn  geittn  du  peopUawmtf timet 

que  le  roy  jurre  a  toun  eorontmeiit :  eslin,  et  les  mulveyi  letft  tt  ev$tumet  d» 

qve  it  gardera  et  meintetura  Its  droitez  tout  oMstem,  et/ermejtmt  tt  ettmUiemt 

tt   let    JruHchitet     tie     styut    etgliu  people  de  mmi  roialmt  f»  M*  gtnde 

grauutet  auncieument  dez  droitex  rotft  eigardeiu  a  lottm  poiair :    eome  Dieu 

Chiistieiiid'Engletfre,  et  qiiil gardera  /«V  aide.     (Tit.   SacrnmeHtuin  Regit. 

toutet  sez  ttrrez,  hououres  et  dignitees,  fol.    m,    ij.)     Blackstooe    adds   that 

droitureli    et   J'rauks    del    eoron    dn  PrjDBe  has  also   given  us  a  copy  of 

roialme  d'Euglettie,    en    tout   muuer  the  coioualion   o^ths  of   Kicbaid   2, 

dentiertt  iotti   uull   manei    dameuute-  (Signal  Loyally,  ii.  246 ;)  Edward  6, 

went,  et  lez  droitez  diipergez,  dilapidez  (ibid.  251  ;)  James  1   and  Charles  1, 

OH  jterdttz  de  la  corone  a  soim  poiair  (ibid.  "26*^  "> 
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Qafter:  in  the  same  manner  as  allegiance  to  the  king  be- 
comes the  duty  of  the  subject  immediately  on  the  descent 
of  the  crown,  before  he  has  taken  the  oath  of  allegiance, 
or  whether  he  ever  takes  it  at  all.]]  The  present  form  of  the 
coronation  oath  expresses  (we  may  observe)  Qall  the  duties 
that  a  monarch  can  owe  to  his  people :  viz.  to  govern  ac- 
cording to  law  ;  to  e.xecute  judgment  in  mercy;  and  to 
maintain  the  established  religion.^  And,  with  respect  to 
the  latter  of  these  three  branches,  we  may  farther  notice 
some  auxiliary  provisions.  First,  that  by  the  bill  of 
rights,  1  W.  k  M.  st.  2,  c.  2,  and  the  act  of  settlement,  12 
&:  13  Will.  III.  c.  2,  every  king  and  queen  of  the  age  of 
twelve  years,  either  at  their  coronation,  or  on  the  first  day 
of  the  first  parliament  (which  shall  first  happen),  upon  the 
throne  in  the  house  of  peers,  shall  repeat  and  subscribe 
the  declaration  against  Popery,  according  to  30  Car.  II. 
St.  2,  c.  1.  2.  That  [[by  act  of  union  with  Scotland, 
5  Ann.  c.  8,  two  preceding  statutes  are  recited  and  con- 
firmed ;  the  one  of  the  parliament  of  Scotland,  the  other 
of  the  parliament  of  England:  which  enact,  the  former, 
that  every  king  at  his  accession  shall  take  and  subscribe 
an  oath,  to  preserve  the  protestant  religion  and  Presby- 
terian church  government  in  Scotland ;  the  latter,  that  at 
his  coronation  he  shall  take  and  subscribe  a  similar  oath 
to  preserve  the  settlement  of  the  church  of  England 
within  England,  Ireland,  Wales,  and  Berwick,  and  the 
territories  thereunto  belonging.]] 

[[It  is  a  maxim  in  the  law,  that  protection  and  subjec- 
tion are  reciprocal  (i) ;]]  and  therefore  we  shall  now  pass 
from  the  duties  of  the  sovereign  to  those  which  are  owin«: 
to  him  from  his  people,  and  which  are  comprehended  in 
the  single  word  alleghince.  [[Allegiance  is  the  tie  or  li- 
gamcn  which  binds  tiie  subject  to  tlie  king,  in  return  for 
that  protection  which  the  king  affords  the  subject.  The 
thing  itself,  or  substantial  part  of  it,  is  foundeul  in  reason 
and  the  nature  of  government;  the  name  and  the  form  are 

(i)  Culviii's  cnM',  7  Uep,  ()  a. 
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[[derived  to  us  from  our  Gothic  ancestors.  Under  the 
feudal  system,  every  owner  of  lands  held  them  in  subjec- 
tion to  some  superior  or  lord,  from  whom  or  whose  ances- 
tors the  tenant  or  vassal  had  received  them ;  and  there 
was  a  mutual  trust  or  confidence  subsisting  between  the 
lord  and  vassal,  that  the  lord  should  protect  the  vassal  in 
the  enjoyment  of  the  territory  he  had  granted  him,  and, 
on  the  other  hand,  that  the  vassal  should  be  faithful  to 
the  lord,  and  defend  him  against  all  his  enemies.  This 
obligation  on  the  part  of  the  vassal  was  called  Jidelitas,  or 
fealty ;  and  an  oath  of  fealty  was  required  by  the  feudal 
law,  to  be  taken  by  all  tenants  to  their  landlord,  which 
is  couched  in  almost  the  same  terms  as  our  antient  oath 
of  allegiance  (A) ;  except  that  in  the  usual  oath  of  fealty 
there  was  frequently  a  saving  or  exception  of  the  faith 
due  to  a  superior  lord  by  name,  under  whom  the  landlord 
himself  was  perhaps  only  a  tenant  or  vassal.  But  when 
the  acknowledgment  was  made  to  the  absolute  superior 
himself,  who  was  vassal  to  no  man,  it  was  no  longer 
called  the  oath  of  fealty,  but  the  oath  of  allegiance ;  and 
therein  the  tenant  swore  to  bear  faith  to  his  sovereign 
lord,  in  opposition  to  all  men,  without  any  saving  or  ex- 
ception, "  contra  omnes  homines  fidtlilatein  fecit  (/)."  Land 
held  by  this  exalted  species  of  fealty  was  called  feudum 
ligium,  a  liege  fee  ;  the  vassals  homines  ligii,  or  liege  men ; 
and  the  sovereign  their  dominus  liyius,  or  liege  lord.  And 
when  sovereign  princes  did  homage  to  each  other,  for 
lands  held  under  their  respective  sovereignties,  a  distinc- 
tion was  always  made  between  simple  homage,  which  was 
only  an  acknowledgment  of  tenure  (m);  and  liege  homage, 
which  included  the  fealty  before  mentioned,  and  the  ser- 
vices consequent  upon  it.  Thus  when  our  Edward  III., 
in  1329,  did  homage  to  Philip  VI.  of  France  for  his  ducal 
dominions  on  that  continent,  it  was  warmly  disputed  of 
what  species  the   homage  was    to    be,   whether   liege  or 

(/c)  2  Feud.  5,  6,  7.  (m)  Calvin'*  ca^e.  7  Rep.  7. 

(/)  Ibid.  99. 
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\jsmple  homage  (>?).  But  with  us  in  England  it  becoming 
a  settled  principle  of  tenure  that  all  lands  in  the  kingdom 
are  holden  of  the  king  as  their  sovereign  and  lord  para- 
mount, no  oath  but  that  of  fealty  could  ever  be  taken  to 
inferior  lords,  and  the  oath  of  allegiance  was  necessarily 
confined  to  the  person  of  the  king  alone.  By  an  easy 
analogy,  the  term  of  allegiance  was  soon  brought  to 
signify  all  other  engagements  which  are  due  from  subjects 
to  their  prince,  as  well  as  those  duties  which  were  simply 
and  merely  territorial.  And  the  oath  of  allegiance,  as  ad- 
ministered for  upwards  of  six  hundred  years  (o),  contained 
a  promise,  "  to  be  true  and  faithful  to  the  king  and  his 
"  heirs,  and  truth  and  faith  to  bear  of  life  and  limb,  and 
"  terrene  honour,  and  not  to  know  or  hear  of  any  ill  or 
"  damage  intended  him,  without  defending  him  there- 
"  from."  Upon  which  Sir  Matthew  Hale(j9)  makes  this 
remark,  that  it  was  short  and  plain,  not  entangled  with 
long  or  intricate  clauses  or  declarations,  and  yet  was  com- 
prehensive of  the  whole  duty  from  the  subject  to  his  so- 
vereign. But  at  the  Revolution,  the  terms  of  this  oath 
being  thought  perhaps  to  favour  too  much  the  notion  of 
non-resistance,  the  present  form  was  introduced  by  the 
convention  parliament,  which  is  more  general  and  inde- 
terminate than  the  former;  the  subject  only  promising 
"  that  he  will  be  faithful  and  bear  true  allegiance"  to  the 
sovereign,  without  mentioning  "  heirs,"  or  specifying  in 
the  least  wherein  that  allegiance  consists  (</).  Theouth  of 
supremacy  is  principally  calculated  as  a  renunciation  of 
the  pope's  pretended  authority  (r) ;  and  the  oath  of  abju- 
ration, introduced  in  the  reign  of  King  William  (s),  very 
amply  supplies  the  loose  and  general  texture  of  the  oath 
of  allegiance;  it  recognizing  the  right   of  her  majesty, 

(»i)  2  Cart.  401  ;  Mod.  Un.  Hist.  (q)  See  the  form,  1  Geo.  1,  st.  2, 

xsii.  c.  13. 

(o)  Mirror,  c.  3,  b.  35;  Fletn,  3,  (r)  See  the  furin,  ibid. 

16;  Uritton,  c.  29  ;  Calvin's  case,  7  («)  Stat.  13  Will.  3,  c.  6  ;  see  the 

Kep.  6  b.  present  form,  6  Geo.  3,  c.  53. 

0»)  1  Hal.  P.  C.  63. 
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[[derived  under  the  act  of  settlement ;  engaging  to  support 
her  to  the  utmost  of  the  juror's  power ;  promising  to  dis- 
close all  tiaitorous  conspiracies  against  her;  and  ex- 
j>res8ly  renouncing  any  claim  of  the  descendants  of  the 
late  Pretender,  in  as  clear  and  explicit  terms  as  the 
English  language  can  furnish,^  These  oaths  (or  in  the  case 
of  Romuu  Catholics,  an  oath  in  substitution  for  them  {t)  ) 
[[must  be  taken  by  all  persons  in  any  office,  trust,  or  em- 
ployment ;  and  may  be  tendered  by  two  justices  of  the 
|>eace  to  any  person  whom  they  shall  suspect  of  disatf'ec- 
tion  (u).  And  the  oath  of  allegiance  may  be  tendered  («) 
to  all  persons  above  the  age  of  twelve  years,  whether 
natives,  denizens,  or  aliens,  either  in  the  court-leet  of  the 
manor,  or  in  the  sheriti 's  touiii,  which  is  the  court-leet  of 
the  county. 

But  besides  these  express  engagements,  the  law  also 
holds  that  there  is  an  implied  original  and  virtual  allegi- 
ance, owing  from  every  subject  to  his  sovereign,  antece- 
dently to  any  express  promise ;  and  although  the  subject 
never  swore  any  faith  or  allegiance  in  form.  For  as  the 
king,  by  the  very  descent  of  the  crown,  is  fully  invested 
with  all  the  rights,  and  bound  to  all  the  duties  of  sove- 
reignty, before  his  coronation;  so  the  subject  is  bound  to 
his  prince  by  an  intrinsic  allegiance,  before  the  superin- 
duction  of  those  outward  bonds  of  oath,  homage  and 
fealty  ;  which  were  only  instituted  to  remind  the  subject 
of  this  his  previous  duty,  and  for  the  better  securing  its 
performance  (y).  The  formal  profession,  therefore,  or  oath 
of  subjection,  is  nothing  more  than  a  declaration  in  words 
of  what  was  before  implied  in  law.  Which  occasions  Sir 
Edward  Coke  very  justly  to  observe  (z),  that  "  all  subjects 
"  are  equally  bounden  to  their  allegiance  as  if  they  had 
"  taken  the  oath  ;  because  it  is  written  by  the  finger  of 

(0  10  Geo.  4.  c.  7.  s.  10.  (t)  2  Inst  121 ;  1  Hal.  P.  C.  64. 

(u)  Stat.   I  Geo.   1,  st.  2,  c.  13  (t/)  1  Hal.  P.  C.  61. 

(amended  by  2  Geo.  2,  c.  31,  9  Geo.  (i)  2  Insi.  121. 
2,  c.  26)  ;  6  Geo.  3,  c.  53. 
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[["  the  law,  in  their  liearts,  and  the  taking  of  the  corporal 
'*  oatlj  is  but  an  outward  declaration  of  the  same."  The 
sanction  of  an  oath,  it  is  true,  in  case  of  violation  of  duty, 
makes  the  guilt  still  more  accumulated,  by  superadding 
perjury  to  treason  ;  but  it  does  not  increase  the  civil  obli- 
gation to  loyalty ;  it  only  strengthens  the  social  tie  by 
uniting  it  with  that  of  religion r[  We  may  remark,  too, 
that  [[the  doctrine  of  allegiance  is  held  to  be  applicable, 
not  only  to  the  political  capacity  of  the  king  (or  queen), 
but  to  the  natural  person  and  blood  royal  of  the  sove- 
reign, and  for  the  misapplication  of  their  allegiance,  viz. 
to  the  regal  capacity,  or  crown,  exclusive  of  the  person  of 
the  king,  were  the  Spensers  banished  in  the  reign  of  Ed- 
ward II.  (a)  And  from  hence  arose  that  principle  of  per- 
sonal attachment  and  aftectionate  loyalty  which  induced 
our  forefathers  (and  if  occasion  required,  would  doubtless 
induce  their  sons)  to  hazard  all  that  was  dear  to  them, 
life,  fortune  and  family,  in  defence  and  support  of  their 
liege  lord  and  sovereign.^ 

[[Allegiance,  both  express  and  implied,  is  however  dis- 
tinguished by  the  law  into  two  sorts  or  species,  the  one 
natural,  the  other  local  ;  the  former  being  also  perpetual, 
the  latter  temporary.  Natural  allegiance  is  such  as  is 
due  from  natural-born  subjects  {b).  This  is  a  tie  which 
cannot  be  severed  or  altered  by  any  change  of  time, 
place,  or  circumstance,  nor  by  any  thing  but  the  united 
concurrence  of  the  legislature  (c).  An  Englishman  who 
removes  to  France,  or  to  China,  owes  the  same  allegiance 
to  the  king  of  England  there,  as  at  home,  and  twenty 
years  hence  as  well  as  now.  [[For  it  is  a  principle  of  uni- 
versal law  (c?),  that  the  natural-born  subject  of  one  prince 
cannot  by  any  act  of  his  own,  no,  not  by  swearing  allegi- 
ance to  another,  put  oil  or  discharge  his  natural  allegi- 
ance to  the  former ;  for  this  natural  allegiance  was  in- 
trinsic, and  primitive,  and  antecedent  to  the  other ;  and 

{a)  1  llule,  P.  C.  67,  (c)  2  P.  Wras.  124. 

{b)  CaWia'a  catv,  7  lUj).  H  b.  (</)  1  Hal,  i\  C.  68. 
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Qcannot  be  divested  without  the  concurrent  act  of  that 
prince  to  whom  it  was  first  due.  Indeed,  the  natural-born 
subject  of  one  prince,  to  whom  he  owes  allegiance,  maybe 
entangled  by  subjecting  himself  absolutely  to  another  (e); 
but  it  is  his  own  act  that  brino;s  him  into  these  straits 
and  difficulties,  of  owing  service  to  two  masters  ;  and  it 
is  unreasonable,  that  by  such  voluntary  act  of  his  own, 
he  should  be  able  at  pleasure  to  unloose  those  bands 
by  which  he  is  connected  to  his  natural  prince  (^).]]  In 
certain  cases  he  may  forfeit  his  rights  as  a  British  sub- 
ject, by  adhering  to  a  foreign  power,  but  he  remains 
always  liable  to  his  duties;  and  if  in  the  course  of  such 
employment  he  violates  the  laws  of  his  native  country,  he 
will  be  exposed  to  punishment  when  he  comes  within 
reach  of  her  tribunals. 

[[Local  allegiance  is  such  as  is  due  from  an  alien,  or 
stranger  born,  for  so  long  time  as  he  continues  within  the 
king's  dominion  and  protection  (y) ;  and  it  ceases  the  in- 
stant such  stranger  transfers  himself  from  this  kingdom 
to  another  (A).  Natural  allegiance  is  therefore  perpetual ; 
and  local,  temporary  only  ;  and  that  for  this  reason,  evi- 
dently founded  upon  the  nature  of  government,  that  alle- 

(e)  Vide  Manyat  v.  Wilson,  1  Bos.  commission,    he    was  taken  in   arms 

&  Pul.  443.  against  tbe  kin;;  of  England,  for  which 

(/)  Sir   Michael  Foster  observes.  he  was  indicted  and  convicted  of  high 

that  "  the  well-known  maxim,  which  treason:   but  was  iviidooed  upon  con- 

"the    writers   upon    our     law    have  dilion  of  his  leaving  the  kiugdom,  and 

"  adopted  and   applied  to  this  case,  continuing  abroad  during  his  life. — 

"  nemo  potett  extiere  patriam,  con-.pre-  C  hristiaii's  Ulackst. 
"  hendelh   the  whole  doctrine  of  na-  (g)  Calvin's  case,  7  Rep.  6  a. 

"  tural  allegiance."    Fost.  184.    And  {h)  Mr.  J.  Foster  infonnn  us,  that 

this  is  exemplified  by  a  strong  instance  it  was  laid  down  in  a  meeting  of  all 

in  the  report  which  that  learned  judge  the  judges,  that  "  if  an  alien,  seeking 

has    given    of    vllneas    Macdouald's  "  the   protection    of  the   crown,  and 

case.     He  was  a  native  of  Great  Bri-  "  having    a   family  and  effects  here, 

tain,  but  had  received  his  educatiort  "  should, during  anar  wiih  his  native 

from  his  early  infancy  in  France,  had  "  country,  go  thither,  and  there  adhere 

spent  his  riper  years  in   a  profitable  "  io  the  Iliuo's  enemies  for  purposes  of 

employment  in  that  kingdom,  and  had  "  hostility,  he  may  be  dealt  with  as  a 

accepted  a  commission  in  the  service  "  traitor."       Fost.    185.  — Christian's 

of  the  French  king  :  acting  under  that  Blackst. 
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[[giance  is  a  debt  due  from  the  subject,  upon  an  implied 
contract  with  the  prince,  that  so  long  as  the  one  affords 
protection,  so  long  the  other  will  demean  himself  faith- 
fully. As  therefore  the  prince  is  always  under  a  constant 
tie  to  protect  his  natural-born  subjects,  at  all  times  and 
in  all  countries,  for  this  reason  their  allegiance  due  to  him 
is  equally  universal  and  permanent.  But,  on  the  other 
hand,  as  the  prince  affords  his  protection  to  an  ahen  only 
during  his  residence  in  this  realm,  the  allegiance  of  an 
alien  is  confined,  in  point  of  time,  to  the  duration  of  such 
his  residence,  and  in  point  of  locality  to  the  dominions  of 
the  British  empire.  From  which  considerations  Sir  Mat- 
thew Hale  {i)  deduces  this  consequence,  that  though  there 
be  an  usurper  of  the  crown,  yet  it  is  treason  for  any  sub- 
ject, while  the  usurper  is  in  full  possession  of  the  so- 
vereignty, to  practise  any  thing  against  his  crown  and 
dignity;  wherefore,  although  the  true  prince  regain  the 
sovereignty,  yet  such  attempts  against  the  usurper  (unless 
in  defence  or  aid  of  the  rightful  king)  have  been  after- 
wards punished  with  death  ;  because  of  the  breach  of  that 
temporary  allegiance,  which  was  due  to  him  as  king  de 
facto.  And  upon  this  footing,  after  Edward  IV.  recovered 
the  crown,  which  had  been  long  detained  from  his  house 
by  the  line  of  Lancaster,  treasons  committed  against 
Henry  VI.  were  capitally  punished,  though  Henry  had 
been  declared  an  usurper  by  parliament.]] 

The  distinction  between  a  natural-born  subject  and  a 
stranger  born,  or  alien,  is  not  confined  to  the  doctrine  of 
allegiance, — there  being  between  them  this  additional  and 
not  less  important  dift'erence,  that  the  former  is  entitled 
to  the  full  benefit  and  protection  of  our  laws,  and  the 
latter,  on  the  other  hand,  subject  to  some  civil  disabi- 
lities. But  the  capacity  of  an  alien  may  be  enlarged  by 
his  becoming  a  denizen,  or  being  naturalized.  There  arise, 
therefore,  in  this  manner,  four  distinguishable  conditions, 
viz.  those  of:  1.  Natural-born  subjects,  2.  Aliens,  3.  De- 
(i)  1  Hal.  P.  C.  60. 
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nizens,   4.  persons    naturalized ; — and   some   notice  shall 
here  be  taken  of  each  of  these  in  their  order. 

1.  Of  natural-born  subjects.  All  persons  born  within 
the  dominions  of  the  crown  ;  that  is,  either  within  the 
united  kingdom,  or  the  territories  thereto  belonging,  fall 
within  this  description  (k).  And  this  extends  even  to  the 
children  of  aliens,  if  their  parents  were  not  at  the  time  ia 
enmity  with  our  sovei-eign.  But  if  a  man  be  born  within 
the  realm,  of  parents  who  arc  alien  enemies  (/)  (as  may  be 
the  case  in  time  of  foreign  invasion),  or  be  born  of  what- 
ever parents  in  a  country  not  parcel  of  the  British  do- 
minions, even  though  belonging  to  the  sovereign  (w)  (as 
has  occurred  in  the  case  of  Hanover),  he  is  at  common  lavr, 
and  subject  to  the  exceptions  to  be  presently  noticed,  an 
alien.  And  it  accordingly  ^became  necessary,  after  the 
Restoration,  to  pass  a  particular  act  of  parliament,  "  for 
"  the  Naturalization  of  Children  of  his  Majesty's  English 
"  subjects,  born  in  foreign  countries  during  the  late  trou- 
bles (m)-"^  This  state  of  the  law  is  founded  on  Qa  general 
principle,  that  every  man  owes  natural  allegiance  where  he 
is  born,  and  cannot  owe  two  such  allegiances,  or  serve  two 
masters  at  once.  Yet  the  children  of  the  king,  and  the 
heirs  of  the  crown,  wherever  born,  have  always  been  held 
natural-born  subjects,  and  the  case  is  the  same  with  regard 
to  the  children  of  the  king's  ambassador,  born  abroad  (o); 
for  as  the  father,  though  in  a  foreign  country,  owes  not 
even  a  local  allegiance  to  the  prince  to  whom  he  is  sent, 
and  therefore  the  son  is  held  (by  a  kind  of  postliminium) 
to  be  born  under  the  king  of  Great  Britain's  allegiance, 
represented  by  his  father,  the  ambassador.]]  Such  was  the 
state  of  the  common  law  on  this  subject,  but  it  has  been 
materially  altered  by  statute.  For  [[to  encourage  foreign 
conniierce  it  was  enacted,  by  statute  25  Edward  III.  st.  2, 
that  all  children  horn  abroad,  provided  both  (p)  their  pa- 
rents were,  at  the  time  of  their  birth,  in  allegiance  to  the 

(fc)  Calvin's  case,  7  Rep.  18  a.  (b)  Stat.  29  Car.  2,  c.  t>. 

(0  Ibid.  (o)  Calvia'scase,  ubi  sup. 

(m)  Vaughan,  286.  (p)  Doe  v.  Jones,  4  T.  R.  SW. 
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[[king,  and  the  mother  had  passed  the  seas  by  her  hus- 
band's consent,  might  inherit  as  if  born  in  England  ;  and 
accordingly  it  hatii  been  so  adjudged  on  behalf  of  mer- 
chants((7).]]  And  by  several  modern  statutes (r),  the  restric- 
tion of  the  common  law  is  still  farther  relaxed  ;  [[so  that 
all  children  born  out  of  the  queen's  ligeance,  whose  fathers 
or  grandfathers  by  the  father's  side  were  natural-born  sub- 
jects, are  now  deemed  to  be  natural-born  subjects  them- 
selves, to  all  intents  and  purposes,  unless  their  said  an- 
cestors were  attainted  or  banished  beyond  sea  for  high 
treason  or  were  at  the  birth  of  such  children  in  the  service 
of  a  prince  at  enmity  with  the  crown  of  this  realm,]]  But 
the  grandchildren  are  in  no  case  enabled  by  these  statutes 
to  claim  any  estate  or  interest,  unless  the  claim  be  made 
within  five  years  after  the  same  shall  accrue;  and  there  is 
no  provision  made  in  them  in  respect  of  a  descent  from 
any  other  ancestor  than  those  above  specified  {s).  These 
explanations  will  suffice  to  give  a  precise  idea  of  what  is 
intended  in  our  law  by  the  term  of  a  natural-born  sub- 
ject. With  respect  to  the  rights  of  the  persons  to  whom 
that  term  applies,  it  is  enough  to  say  in  general  that  they 
are  those  which  form  the  principal  subject  of  the  four  first 
Books  of  these  Commentaries. 

There  is  a  portion,  however,  of  the  natural-born  subjects 
of  this  realm  whose  case  is  in  some  respects  peculiar,  and 
deserves  notice  in  this  place.  The  Jews  born  within  this 
realm  were  formerly  subject  to  many  hardships  and  de- 
gradations, and  appear  to  have  been  scarcely  considered 
in  any  other  light  than  as  aliens  {t).  The  view  generally 
taken  of  their  social  condition  is  now,  however,  so  dif- 
ferent, that  it  would  be  absurd  to  doubt  their  full  preteii- 

(9)  Bacon    v.   Bacou,    Cro.   Car.  5cCies.  771. 

601  J  Mar.  91;  Jenk.  Cent.  3.  (/)' Vide  2  Inst.  537.  The  .Tews  were 

(r)  II  &  12  Will.  3,  c.  6;  7  Ann.  banished  from   linglund  hy   Edw.  1, 

c.  5;  4  Geo.  i,  c.  61  ;  26  Geo.  2,  c.  und  were  not  re-cstablislied  among  us 

39;  13  Geo.  3,  c.  21.  until  about  the  period  of  the  resiora- 

(1)  See   Dm  v,  Jodm,    4    T.   H.  tion.  Henry's  Mist.  Great  iSrit.  vol.  iv. 

300 ;    Doe  v.   Acklam,   2    Ham.   &  p.  46  ;  Ulunt's  Treatise  on  the  Jews, 

Cre».  779 ;  Doe  v.  MulcMter,  6  Datn.  p.  72. 
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sions  to  the  title,  and  in  general  to  the  privileges  of  na- 
tural-born subjects  ;  yet  there  are  some  disabilities  to  which 
they  are  still  liable.  Thus  being  unable,  consistently  with 
their  belief,  to  take  the  oath  of  abjuration  («),  which  is 
made  "  upon  the  true  faith  of  a  Christian,"  they  can 
neither  sit  in  parliament  nor  hold  any  office,  civil  or  mili- 
tary, under  the  crown  (ar).  Indeed,  from  the  latter  privi- 
lege they  are  also  excluded  by  the  "  declaration"  which  is 
required  (as  we  shall  show  hereafter)  from  persons  admitted 
into  all  such  offices,  and  which  contains  an  expression  of 
similar  import. 

2.  As  to  aliens.  The  legal  notion  of  an  alien  has  been 
already  sufficiently  defined.  As  to  his  rights  (when  brought 
into  any  relation  to  this  country)  they  are  in  some  degree 
the  same  with  those  of  a  natural-born  subject,  but  there 
are  some  principal  lines  of  distinction,  which  it  will  be 
proper  to  trace  out  here,  descending  to  farther  particulars 
hereafter,  as  they  shall  come  in  course. 

In  the  first  place,  an  alien  cannot  (as  we  had  occasion 
before  to  observe  (y) )  have  a  seat  in  parliament ;  nor  can 
he  (as  formerly  explained  (2) )  inherit  lands;  nor  (except 
as  regards  such  of  his  descendants  as  may  be  natural-born 
subjects)  has  he  any  inheritable  blood,  so  as  to  transmit  an 
estate  in  land  by  descent.  But  in  favour  of  such  subjects 
it  is  provided  by  11  &  12  Will.  III.  c.  6,  that  they  may 
derive  title  by  descent  through  an  alien  ancestor(a).  Again, 
though  an  alien  may  purchase  lands,  yet  it  shall  not  be  for 
his  own  use,  [[for  the  king  is  thereupon  entitled  to  them  (ft). 
If  an  alien  could  acquire  a  permanent  property  in  lands, 
he  must  owe  an  allegiance,  equally  permanent  with  that 

(t«)  Vide  sup.  423.  (y)  Vide  sup.  p.  367. 

(x)  For  more  particular  information  (t)  Vide  sup.  vol.  i.  pp.405,  412. 

on  this  subject,  see  Hiunt's  Treatise  (u)  See  25  Geo.  2,  c.  39,  as  to  the 

on  the  Jews  ;   I'ucker's  History  of  the  restriction  to  which  this  provision  is 

Naturalization   Kill  ;     Pt ynne's   De*  subject.     Et  vide   Co.  Litt.  by  Harg. 

murrer ;  .MoUoy   de    Jure    Maritimo,  8  a. 

b.  3,  c.  6.     In  re  Bedford  Charity,  2  (6)  Vide  sup.  vol.i.  p.  443. 
Swanst.  487. 
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property,  to  the  king-  of  England,  which  would  probably  be 
[[inconsistent  with  that  which  he  owes  to  his  own  natural 
liege  lord  :  besides  that  thereby  the  nation  might  in  time 
be  subject  to  foreign  influence,  and  feel  many  other  incon- 
veniences. Wherefore  by  the  civil  law  such  contracts 
were  also  made  void  (c) ;  but  the  prince  had  no  such  ad- 
vantage of  forfeiture  thereby,  as  with  us  in  England. 
Among  other  reasons  which  might  be  given  for  our  con- 
stitution, it  seems  to  be  intended  by  way  of  punishment 
for  the  alien's  presumption,  in  attempting  to  acquire  any 
landed  property  ;  for  the  vendor  is  not  affected  by  it,  he 
having  resigned  his  right,  and  received  an  equivalent  in 
exchange.]]  So  a  woman  alien  cannot  be  endowed  unless 
she  marries  by  licence  of  the  king  {d).  Nor  can  a  hus- 
band alien  bo  tenant  by  the  curtesy  {e)  of  the  estate  of 
his  wife,  a  natural-born  subject.  [[Yet  an  alien  may  ac- 
quire a  property  in  goods,  money,  and  other  personal 
estate,  or  may  hire  a  house  for  his  habitation  (/):  for 
personal  estate  is  of  a  transitory  and  moveable  nature ; 
and,  besides,  this  indulgence  to  strangers  is  necessary  for 
the  advancement  of  trade.]]  Aliens  may  also  trade  (sub- 
ject to  some  unimportant  exceptions  {g) )  as  freely  as  other 
people :  the  higher  duties  to  which  they  were  formerly 
subject  at  the  custom-house,  being  now  in  general  re- 
pealed {h).  [[Also  an  alien  may  bring  an  action  concern- 
ing personal  property,  and  may  make  a  will,  and  dispose 
of  his  personal  estate  (i) :  not  as  it  was  under  the  old 
French  law,  where  the  king  at  the  death  of  an  alien  was 
entitled  to  all  he  was  worth,  by  the  droit  d'aubaine  or  jus 
albinatus{k),  unless  he  had  a  pecuHar  exemption.     When 

(c)  Cod.  1.  11,  lit.  55.  ».  (7)j  24  Geo.  3,  st.  2,  c.  16,  as  to 

(d)  Calvin's  case,  7  Rep.  25  a.  cily  duties  payable  by  aliens.  As  to 
(f)  Ibid.  the  legisttatiou  of  aliens,  sec  (i  &  7 
(/)  7  Rep.   17  i   Jevons   i>.  Mar-  \Vill.4,c.  U. 

ridge,  1  Sauiid.  Rep.  8,  note  (1).  (/i)  Vide  24  (jeo.  3,  st.  2,  c.  16. 

(S)  See   32   Hen.  8.  c.  Ifi,  as  to  (i)  2  Rol.  Rep.  94. 

leases  of  tiiops  or  iiouses  to  an  alien  (k)    \   word    derived   from   alibi 

artificer^  and  the  rcmarkii  of  Mr.  liar-  7iatu$.    Spcln).  Gl.  24. 
grave  thereon,  Co.  Lilt,  by  llarg.  2, 
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these  rights  of  an  alien  are  mentioned,  they  must  be 
[^understood  of  alien  friends  only,  or  such  whose  countries 
are  in  peace  with  ours;  for  alien  enemies  have  no  rights, 
no  privileges  (unless  by  the  king's  special  favour)  during 
the  time  of  war  (/). 

3.  QA  denizen  is  an  alien  born,  but  who  has  obtained 
ex  donatione  regis  letters  patent  to  make  him]]  (either  per- 
manently or  for  It  time)  [[an  Englisli  subject:  a  high  and 
incommunicable  branch  of  the  royal  prerogative  (to).  A 
deni/en  is  in  a  kind  of  middle  state,  between  an  alien  and 
natural-born  subject,  and  partakes  of  both  of  them.  He 
may  take  lands  by  purchase  or  devise,  which  an  alien  may 
not;  but  cannot  take  by  inheritance (n)  :  for  his  parent, 
through  whom  he  must  claim,  being  an  alien,  had  no 
inheritable  blood ;  and  therefore  could  convey  none  to  his 
son.  And,  upon  a  like  defect  of  hereditary  blood,  the 
issue  of  a  denizen,  born  before  denization,  cannot  inherit 
to  hiiu  ;  but  his  issue  born  after  may  (o).  And  no  denizen 
can  be  of  the  privy  council,  or  either  house  of  parliament, 
or  have  any  office  of  trust,  civil  or  militar}',  or  be  capable 
of  any  grant  of  lands,  kc.  from  the  crown  (|>).]3 

4.  There  is  also  to  be  considered  the  case  of  aliens 
naturalized.  This  can  be  done  only  by  act  of  parliament. 
[[By  naturalization  an  alien  is  put]]  (subject  to  some  ex- 
ceptions to  be  presently  noticed)  [[in  exactly  the  same 
state  as  if  he  had  been  born  in  the  king's  ligeance.]]  It 
has  therefore  a  retrospective  effect,  in  which  it  differs  from 
mere  denization.     Thus  if  a  man  be  naturalized,  his  son 

(/)  Until  all  ransoms  of  captured  "  governed  by  the  law  of  nations,  and 

sliips  and  property  were  prohibited  by  "  the  eternal  rules  of  justice."  Doug. 

22  Geo.  3,  c.  25,  aa  alien  enemy  could  625.— Chiislian's  Blackst. 

sue  in  our  courts  upon  a  ransom  bill.  (m)  Calvin's  case,  7  Rep.  25;  see 

Lord  Mansfield,  in  a  case  of  that  kind.  Com.   Dig.   Aliens,  D.  1  ;   Wilson  f. 

declared,  that   "  it  was  sound  policy,  Marryat,8  T.  R.  31. 

"  as  well  as  good  morality,  to  keep  (h)  11  Rep.  67. 

"  faith  with  an  enemy  in  lime  of  war.  (u)  Co.  Litt.  8  ;  Vaugh.  28-5. 

"  This  is  a  contract  which  arises  out  (;>)  Stat.  12  Will.  3,  c.  2. 
"  of  a  state  of  hostility,  aud  is  to  be 
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born  before  may  inherit  {q);  and  an  alien  wife  naturalized 
after  marriage  shall  have  dower  (r).  But  no  bill  for  na- 
turalization can  be  received  in  either  house  of  parliament 
without  a  clause  disabling  the  party  from  being  a  member 
of  the  privy  council  or  of  parliament,  and  from  having 
any  office  of  trust,  civil  or  mihtary,  and  from  taking  lands, 
tenement  or  hereditament,  by  grant  from  the  crown  (s) ; 
[[nor  without  a  clause  disabhng  the  person  from  obtaining 
any  immunity  in  trade  thereby  in  any  foreign  country,  un- 
less he  shall  have  resided  in  Britain  for  seven  years  next 
after  the  commencement  of  the  session  in  which  he  is 
naturalized  (f).  Neither  can  any  person  be  naturalized 
or  restored  in  blood  unless  he  takes  the  oath  of  allegiance 
and  supremacy  in  the  presence  of  the  parliament  (?/).  But 
these  provisions  have  been  usually  dispensed  with  by 
special  acts  of  parliament  previous  to  bills  of  naturaliza- 
tion of  any  foreign  princes  or  princesses,]]  and  other  persons 
distinguished  for  their  rank  or  services  (x). 

[[These  are  the  principal  distinctions  between  aliens, 
denizens,  and  natives  :  distinctions,  which  it  hath  been 
frequently  endeavoured  since  the  commencement  of  this 
century  to  lay  almost  totally  aside,  by  one  general  na- 
turalization act  for  all  foreign  Protestants.  An  attempt 
which  was  once  carried  into  execution  by  the  statute  7  Ann. 
c.  5;  but  this,  after  three  years'  experience  of  it,  was 
repealed  by  the  statute  10  Ann.  c.  5,  except  one  clause, 
for  naturalizing  the  children  of  English  parents  born 
abroad.]]  But  by  a  later  statute  ( ?/)  [[every  foreign  seaman, 
who  in  time  of  war  serves  two  years  on  board  an  English 
ship,  by  virtue  of  the  king's  proclamation,  is  ipso  facto 
naturalized,]]  under  the  like  restrictions,  however,  as  to 
grants  and  offices,  as  in  the  case  of  denizens ;  [[and  all 

(7)  Co.  Liu.  129  a.  (t)  Stat.  4  Ann.  c.  1  j  7  (Jeo.  2, 

(r)  Co.  Lilt.  33  a.  c.  3;  9  Geo.  2,c.  24;  4  Geo.  3,  c.4i 

(1)  Stat.  I  Geo.  I,  M.  2,  c.  4.  Co.  Lilt,  by  Harg.  129  a,  n.  (1), 

(0  Slat.  14  Geo.  3,  c.  84.  (y)  13  Geo.  2,  c.  3. 
(u)  Slat.  7  Jac.  l.r.  2. 
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^foreign  Protestants  and  Jews,  upon  their  residing  seven 
years  in  any  of  the  American  colonies,  without  being  ab- 
sent above  two  months  at  a  time,  and  all  foreign  Protes- 
tants serving  two  years  in  a  military  capacity  there,  or 
being  three  years  employed  in  the  whale  fishery,  without 
afterwards  absenting  themselves  from  the  king's  dominions 
for  more  than  one  year,  and  none  of  them  falling  within 
certain  incapacities,  shall  be  (upon  taking  the  oath  of  al- 
legiance and  abjuration,  or  in  some  cases,  an  affirmation 
to  the  same  effect)  naturalized  to  all  intents  and  purposes, 
as  if  they  had  been  born  in  this  kingdom ;  except  as  to 
sitting  in  parliament  or  in  the  privy  council,  and  holding 
offices  or  grants  of  lands,  &c.  from  the  crown]]  within  the 
United  Kingdom  (z). 

(2)  Vide  Stat.  13  Geo.  2,  c.  7  ;  20  all  foreigoerg  who  were  Jews  to  be 

Geo.  2,  c,  44  ;   22  Geo.  2,  c.  45 ;  naturalaed  without  taking  the  sacra* 

2Geo.  3,  r.25;  13  Geo.  3,  c.  25     la  ment,  but  the  popular  dislike  of  it  wa< 

the  year  1753  was  passed  the  famous  so  great,  that  is  was  repealed  io  the 

Jew  Bill,  26  Geo.  2,  c.  26,  to  enable  next  sessiou. 
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CHAPTER  III. 

OF  THE  ROYAL  TITLE. 


[[The  executive  power  of  the  English  nation  being  vested 
in  a  single  person,  by  the  general  consent  of  the  people, 
the  evidence  of  which  general  consent  is  long  and  imme- 
morial usage,  it  became  necessary  to  the  freedom  and 
peace  of  the  state,  that  a  rule  should  be  laid  down,  uni- 
form, universal  and  permanent ;  in  order  to  mark  out 
with  precision,  who  is  that  single  person,  to  whom  are 
committed  (in  subservience  to  the  law  of  the  land)  the 
care  and  protection  of  the  community, — and  to  whom,  in 
return,  the  duty  and  allegiance  of  every  individual  are  due. 
It  is  of  the  highest  importance  to  the  public  tranquillity, 
and  to  the  consciences  of  private  men,  that  this  rule  should 
be  clear  and  indisputable :  and  our  constitution  has  not 
left  us  in  the  dark  upon  this  material  occasion.  It  will 
therefore  be  the  endeavour  of  this  chapter  to  trace  out  the 
constitutional  doctrine  of  the  royal  succession,  with  that 
freedom  and  regard  to  truth,  yet  mixed  with  that  reverence 
and  respect,  which  the  principles  of  liberty  and  the  dignity 
of  the  subject  require. 

The  grand  fundamental  maxim  upon  which  the  jus 
coroncB,  or  right  of  succession  to  the  throne  of  these  king- 
doms, depends,  seems  to  be  this :  "  that  the  crown  is,  by 
"  common  law  and  constitutional  custom,  hereditary  ;  and 
"  this  in  a  manner  peculiar  to  itself:  but  that  the  right  of 
"  inheritance  may  from  time  to  time  be  changed  or  limited 
"  by  act  of  parliament;  under  which  limitations  the  crown 
"  still  continues  hereditary."     And  this  proposition  it  will 
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[]be  the  business  of  this  chapter  to  prove,  in  all  its 
branches ;  first,  that  the  crown  is  hereditary ;  secondly, 
that  it  is  hereditary  in  a  manner  peculiar  to  itself;  thirdly, 
that  this  inheritance  is  subject  to  limitation  by  parliament; 
lastly,  that  when  it  is  so  limited,  it  is  hereditary  in  the  new 
proprietor. 

1.  First,  it  is  in  general  hereditary,  or  descendible  to 
the  next  heir,  on  the  death  or  demise  of  the  last  proprie- 
tor. All  regal  governments  must  be  either  hereditary  or 
elective:  and,  as  no  instance  is  known  wherein  the  crown 
of  England  has  ever  been  asserted  to  be  elective,  except 
by  the  regicides  at  the  infamous  trial  of  King  Charles  I., 
it  must  of  consequence  be  hereditary.  Yet,  by  the  asser- 
tion of  hereditary,  ajure  divino  title  to  the  throne  is  of 
course  by  no  means  intended.  Such  a  title  may  be  al- 
lowed to  have  subsisted  under  the  theocratic  establish- 
ments of  the  children  of  Israel  in  Palestine :  but  it  never 
yet  subsisted  in  any  other  country,  save  only  so  far  as 
kingdoms,  like  other  human  fabrics,  are  subject  to  the 
general  and  ordinary  dispensations  of  Providence.  Nor 
indeed  have  a.  jure  divino  and  an  hereditary  right  any  ne- 
cessary connexion  with  each  other,  as  some  have  very 
weakly  imagined.  The  titles  of  David  and  Jehu  were 
equally ^'i/re  divino,  as  those  of  either  Solomon  or  Ahab ; 
and  yet  David  slew  the  sons  of  his  predecessor,  and  Jehu 
his  predecessor  himself.  And  when  our  kings  have  the 
same  warrant  as  they  had,  whether  it  be  to  sit  upon  the 
throne  of  their  fathers,  or  to  destroy  the  house  of  the  pre- 
ceding sovereign,  they  will  then,  and  not  before,  possess 
the  crown  of  England  by  a  right  like  theirs,  immediately 
derived  from  heaven.  The  hereditary  right  which  the  laws 
of  England  acknowledge,  owes  its  origin  to  the  founders 
of  our  constitution,  and  to  them  only.  It  has  no  relation 
to,  nor  depends  upon  the  civil  laws  of  the  Jews,  the 
Greeks,  the  Romans,  or  any  other  nation  upon  earth : 
the  municipal  laws  of  one  society  having  no  connexion 
with,  or  influence  upon,  the  fundamental  polity  of  another. 

ff2 
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[[The  founders  of  our  English  monarchy  might  perhaps,  if 
they  had  thought  proper,  have  made  it  an  elective  mo- 
narchy ;  but  they  rather  chose,  and  upon  good  reason,  to 
estabhsh  originally  a  succession  by  inheritance.  This  has 
been  acquiesced  in  by  general  consent :  and  ripened  by 
degrees  into  common  law  :  the  very  same  title  that  every 
private  man  has  to  his  own  private  estate.^ 

[[It  must  be  owned,  an  elective  monarchy  seems  to  be 
the  most  obvious,  and  best  suited  of  any,  to  the  rational 
principles  of  government,  and  the  freedom  of  human  na- 
ture :  and  accordingly  we  find  from  history,  that,  in  the 
infancy  and  first  rudiments  of  almost  every  stale,  the  leader, 
chief  magistrate,  or  prince,  hath  usually  been  elective  (a). 
And  if  the  individuals  who  compose  a  state  could  always 
continue  true  to  first  principles,  uninfluenced  by  passion 
or  prejudice,  unassailed  by  corruption,  and  unawed  by 
violence,  elective  succession  were  as  much  to  be  desired 
in  a  kingdom,  as  in  other  inferior  communities.  The  best, 
the  wisest,  and  the  bravest  man,  would  then  be  sure  of 
receiving  that  crown,  which  his  endowments  have  merited  ; 
and  the  sense  of  an  unbiassed  majority  would  be  dutifully 
acquiesced  in  by  the  few  who  were  of  different  opinions. 
But  history  and  observation  will  inform  us,  that  elections 
of  every  kind  (in  the  present  state  of  human  nature)  are 
too  frequently  brought  about  by  influence,  partiality,  and 
artifice  :  and,  even  where  the  case  is  otherwise,  these  prac- 
tices will  be  often  suspected,  and  as  constantly  charged 
upon  the  successful,  by  a  splenetic  disappointed  minority. 
This  is  an  evil  to  which  all  societies  are  liable ;  as  well 
those  of  a  private  and  domestic  kind,  as  the  great  commu- 
nity of  the  public,  which  regulates  and  includes  the  rest. 
But  in  tlie  former  there  is  this  advantage,  tliat  such  sus- 
picions, if  false,  proceed  no  farther  than  jealousies  and 
murmurs,  which  time  will  effectually  suppress :  and,  if 
true,  the  injustice  may  be  remedied  by  legal  means,  by  an 

(a)  Sea  the  pauage  from  Tac.  de  Mor.  Genu.  7,  cileJ  p.  VM. 


CHAP.  III. — OF  THE  ROYAL  TITLE.  437 

[[appeal  to  those  tribunals  to  which  every  member  of 
society  has  (by  becoming  such)  virtually  engaged  to  sub- 
mit. Whereas,  in  the  great  and  independent  society, 
which  every  nation  composes,  there  is  no  superior  to 
resort  to  but  the  law  of  nature ;  no  method  to  redress  the 
infringements  of  that  law,  but  the  actual  exertion  of  pri- 
vate force.  As  therefore  between  two  nations,  complain- 
ing of  mutual  injuries,  the  quarrel  can  only  be  decided  by 
the  law  of  arms ;  so  in  one  and  the  same  nation,  when 
the  fundamental  principles  of  their  common  union  are 
supposed  to  be  invaded,  and  more  especially  when  the 
appointment  of  their  chief  magistrate  is  alleged  to  be  un- 
duly made,  the  only  tribunal  to  which  the  complainants 
can  appeal  is  that  of  the  God  of  battles,  the  only  process 
by  which  the  appeal  can  be  carried  on  is  that  of  a  civil 
and  intestine  war.  An  hereditary  succession  to  the  crown 
is  therefore  now  established  in  this  and  most  other  coun- 
tries, in  order  to  prevent  that  periodical  bloodshed  and 
misery,  which  the  history  of  antient  imperial  Rome,  and 
the  more  modern  experience  of  Poland  and  Germany,  may 
show  us  are  the  consequences  of  elective  kingdoms. 

2.  But,  secondly,  as  to  the  particular  mode  of  inherit- 
ance, it  in  general  corresponds  with  the  feodal  path  of 
descents,  chalked  out  by  the  common  law  in  the  succes- 
sion to  landed  estates.  Like  estates,  the  crown  will 
descend  lineally  to  the  issue  of  the  reigning  monarch  ;  as 
it  did  from  King  John  to  Richard  II.,  through  a  regular 
pedigree  of  six  lineal  generations.  As  in  common  descents, 
the  preference  of  males  to  females,  and  the  right  of  pri- 
mogeniture among  the  males,  are  strictly  adhered  to. 
Thus  Edward  V.  succeeded  to  the  crown,  in  preference  to 
Richard,  his  younger  brother,  and  Elizabeth,  his  elder 
sister.  Like  lands  or  tenements,  the  crown,  on  failure  of 
the  male  line,  descends  to  the  issue  female ;  according  to 
the   antient   British   custom   remarked   by  Tacitus  (6)  Q 

(fc)   In  lit.  Agricolie. 
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"  neque  enim   sexum  in   imperiis  discernunt  (c)."     [[Thus 
Mary  I.  succeeded  to  Edward  VI. ;  and  the  line  of  Mar- 
garet Queen  of  Scots,  the  daughter  of  Henry  VII.,  suc- 
ceeded on  failure  of  the  line  of  Henry  VIII.,  his  son. 
But,  among  the  females,  the  crown  descends  by  right  of 
primogeniture  to  the  eldest  daughter  only  and  her  issue  ; 
and  not,  as  in  common  inheritances,  to  all  the  daughters 
at  once ;  the  evident  necessity  of  a  sole  succession  to  the 
throne  having  occasioned  the  royal  law  of  descents  to 
depart  from  the  common  law  in  this  respect ;  and  there- 
fore Queen  Mary,  on  the  death  of  her  brother,  succeeded 
to  the  crown  alone,  and  not  in  partnership  with  her  sister 
Elizabeth.     Again  :  the  doctrine  of  representation  prevails 
in  the  descent  of  the  crown,  as  it  does  in  other  inhe- 
ritances ;  whereby  the  lineal  descendants  of  any  person 
deceased  stand  in   the  same  place  as  their  ancestor,  if 
living,  would  have  done.      Thus  Richard  II.  succeeded 
his  grandfather  Edward   III.,  in  right  of  his  father  the 
Black  Prince,  to   the  exclusion    of  all   his   uncles,   his 
grandfather's   younger   children.      Lastly,   on    failure   of 
lineal  descendants,  the  crown  goes  to  the  next  collateral 
relations  of  the   late   king,   provided   they   are   lineally 
descended  from  the  blood   royal,  that  is,  from  that  royal 
stock  which  originally  acquired  the  crown.  Thus  Henry  I. 
succeeded  to  William  II.,  John  to  Richard  I.,  and  James  I. 
to  Elizabeth,  being  all  derived  from  the  Conqueror,  who 
was  then  the  only  regal  stock.    And  herein  there  never  was 
any  objection^  (as  there  was,  until  of  late,  in  the  case  of 
ordinary  descents  (d)  )  Qto  the  succession  of  a  brother,  an 
uncle,  or  other  collateral  relation,  of  the  half  blood  ;  that 
is,  where  the    relationship    proceeds  not  from  the  same 
couple  of  ancestors  (which  constitutes  a  kinsman  of  the 
whole  blood)  but  from  a  single  ancestor  only ;  as  when 


(e)  The  citation  of  this  passage  in      p.  194,  n.  (1). 
Plackstone  is  different,  and  not  accu-  (d)  Vide  sup.  vol.  i.  p.  387. 

rate.    Sec  ColeriJgc's  HIackst.  vol.  >. 
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[[two  persons  are  derived  from  the  same  father,  and  not 
from  the  same  mother,  or  vice  versa  :  provided  only,  that 
the  one  ancestor,  from  whom  both  are  descended,  be  that 
from  whose  veins  the  blood  royal  is  communicated  to 
each.  Thus  Mary  I.  inherited  to  Edward  VI.,  and  Eliza- 
beth inherited  to  Mary ;  all  children  of  the  same  father. 
King  Henry  VIII.,  but  all  by  different  mothers. 

3.  The  doctrine  of  hereditary  right  does  by  no  means 
imply  an  indefeasible  right  to  the  throne.  No  man  will,  we 
think,  assert  this,  that  has  considered  our  laws,  constitu- 
tion, and  history,  without  prejudice,  and  with  any  degree 
of  attention.  It  is  unquestionably  in  the  breast  of  the  su- 
preme legislative  authority  of  this  kingdom,  the  sovereign 
and  both  houses  of  parliament,  to  defeat  this  hereditary 
right;  and,  by  particular  entails,  limitations,  and  pro- 
visions, to  exclude  the  immediate  heir,  and  vest  the  in- 
heritance in  any  one  else.  This  is  strictly  consonant  to 
our  laws  and  constitution  ;  as  may  be  gathered  from  the 
expression  so  frequently  used  in  our  statute  book,  of  "  the 
"  king's  majesty,  his  heirs,  and  successors."  In  which  we 
may  observe,  that  as  the  word  "  heirs"  necessarily  implies 
an  inheritance  or  hereditary  right,  generally  subsisting  in 
the  royal  person ;  so  the  word  "  successors,"  distinctly 
taken,  must  imply  that  this  inheritance  may  sometimes  be 
broken  through ;  or,  that  there  may  be  a  successor,  with- 
out being  the  heir  of  the  king.  And  this  is  so  extremely 
reasonable,  that  without  such  a  power  lodged  somewhere, 
our  polity  would  be  very  defective.  For  let  us  barely 
suppose  so  melancholy  a  case,  as  that  the  heir  apparent 
should  be  a  lunatic,  an  idiot,  or  otherwise  incapable  of 
reigning,  how  miserable  would  the  condition  of  the  nation 
be,  if  he  were  also  incapable  of  being  set  aside  ! — It  is 
therefore  necessary  that  this  power  should  be  lodged 
somewhere ;  and  yet  the  inheritance  and  regal  dignity 
would  be  very  precarious  indeed,  if  this  power  were  ex- 
pressly and  avowedly  lodged  in  the  hands  of  the  subject 
only,  to  be  exerted  whenever  prejudice,  caprice,  or  discon- 
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[[tent,  should  happen  to  take  the  lead.  Consequently  it 
can  nowhere  be  so  properly  lodged  as  in  the  two  houses 
of  parliament,  by  and  with  the  consent  of  the  reigning 
king,  who,  it  is  not  to  be  supposed,  will  agree  to  any 
thing  improperly  prejudicial  to  the  rights  of  his  own  de- 
scendants. And  therefore  in  the  king,  lords,  and  com- 
mons, in  parliament  assembled,  our  laws  have  expressly 
lodged  it. 

4.  But,  fourthly;  however  the  crown  may  be  limited  or 
transferred,  it  still  retains  its  descendible  quality,  and  be- 
comes hereditary  in  the  wearer  of  it.  And  hence  in  our  law 
the  sovereign  is  said  never  to  die,  in  his  political  capacity; 
though,  in  common  with  other  men,  he  is  subject  to  mor- 
tality in  his  natural :  because  immediately  upon  the  natural 
death  of  Henry,  William,  or  Edward,  the  king  survives 
in  his  successor.  For  the  right  of  the  crown  vests,  eo 
instanti,  upon  his  heir;  either  the  hares  natiis,  if  the 
course  of  descent  remains  unimpeached,  or  the  hcerus 
factuSy  if  the  inheritance  be  under  any  particular  settle- 
ment. So  that  there  can  be  no  interregnum  (e) ;  but,  as 
Sir  Matthew  Hale  (/)  observes,  the  right  of  sovereignty  is 
fully  invested  in  the  successor  by  the  very  descent  of  the 
crown.  And  therefore,  however  acquired,  it  becomes  in 
him  absolutely  hereditary,  unless  by  the  rules  of  the 
limitation  it  is  otherwise  ordered  and  determined.  In  the 
same  manner  as  landed  estates,  to  continue  our  former 
comparison,  are  by  the  law  hereditary,  or  descendible  to 
the  heirs  of  the  owner ;  but  still  there  exists  a  power,  by 
which  the  property  of  those  lands  may  be  transferred  to 
another  person.  If  this  transfer  be  made  simply  and 
absolutely,  the  lands  will  be  hereditary  in  the  new  owner, 
and  descend  to  his  heir  at  law;   but  if  the  transfer  be 


(e)  Hence   the  statutes  passed   in  reign  are  reckoned  from  the  year  1648. 

the  first  year  after  the  restoration  of  and    not    from    1660.  —  Christian's 

Car.  II.  are  always  called  the  acts  in  Hlacitstone. 

the  twelfth  year  of  his  reign  ;  anil  all  (/)   1  Hist.  P.  C.  Gl. 
the  other    legal    prncccdmgs   of   that 
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[[clogged  with  any  limitations,  conditions,  or  entails,  the 
lands  must  descend  in  that  channel,  so  limited  and  pre- 
scribed, and  no  other. 

In  these  four  points  consist,  it  may  be  said,  the  consti- 
tutional notion  of  hereditary  right  to  the  throne,  which 
will  be  still  farther  elucidated,  and  made  clear  beyond  all 
dispute,  from  a  short  historical  view  of  the  succession  to 
the  crown  of  England,  the  doctrines  of  our  antient  lawyers, 
and  the  several  acts  of  parliament  that  have  from  time  to 
time  been  made,  to  create,  to  declare,  to  confirm,  to  limit, 
or  to  bar,  the  hereditary  title  to  the  throne.  And  in  the 
pursuit  of  this  inquiry  we  shall  find,  that,  from  the  days 
of  Egbert,  the  first  sole  monarch  of  this  kingdom,  even  to 
the  present,  the  four  cardinal  maxims  above  mentioned 
have  ever  been  held  the  constitutional  canons  of  succes- 
sion. It  is  true,  the  succession,  through  fraud  or  force, 
or  sometimes  through  necessity,  when  in  hostile  times  the 
crown  descended  on  a  minor  or  the  like,  has  been  very 
frequently  suspended ;  but  has  generally  at  last  returned 
back  into  the  old  hereditary  channel,  though  sometimes  a 
very  considerable  period  has  intervened.  And  even  in 
those  instances  where  the  succession  has  been  violated, 
the  crown  has  ever  been  looked  upon  as  hereditary  in  the 
wearer  of  it;  of  which  the  usurpers  themselves  were  so 
sensible,  that  they  for  the  most  part  endeavoured  to  vamp 
up  some  feeble  show  of  a  title  by  descent,  in  order  to 
amuse  the  people,  while  they  gained  the  possession  of  the 
kingdom.  And  when  possession  was  once  gained,  they 
considered  it  as  the  purchaseor  acquisition  of  a  new  estate 
of  inheritance,  and  transmitted  or  endeavoured  to  transmit 
it  to  their  own  posterity,  by  a  kind  of  hereditary  right  of 
usurpation. 

King  Egbert,  about  the  year  800,  found  himself  in  pos- 
session of  the  throne  of  the  West  Saxons,  by  a  long  and 
undisturbed  descent  from  his  ancestors  of  above  three 
hundred  years.     How  his  ancestors  acquired  their  title. 
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[[whether  by  force,  by  fraud,  by  contract,  or  by  election,  it 
matters  not  much  to  inquire;  and  is  indeed  a  point  of 
such  high  antiquity,  as  must  render  all  inquiries  at  best 
but  plausible  guesses  (^).  His  right  must  be  supposed  in- 
disputably good,  because  we  know  no  better.  The  other 
kingdoms  of  the  heptarchy  he  acquired,  some  by  consent, 
but  most  by  a  voluntary  submission.  And  it  is  an  esta- 
blished maxim  in  civil  polity,  and  the  law  of  nations,  tliat 
when  one  country  is  united  to  another  in  such  a  manner, 
as  that  one  keeps  its  government  and  states,  and  the  other 
loses  them ;  the  latter  entirely  assimilates  with  or  is  melted 
down  in  the  former,  and  must  adopt  its  laws  and  cus- 
toms (A).  And  in  pursuance  of  this  maxim  there  hath 
ever  been,  since  the  union  of  the  heptarchy  in  King  Eg- 
bert, a  general  acquiescence  under  the  hereditary  monarchy 
of  the  West  Saxons,  through  all  the  united  kingdoms. 

From  Egbert  to  the  death  of  Edmund  Ironside,  a  period 
of  above  two  hundred  years,  the  crown  descended  regu- 
larly, through  a  succession  of  fifteen  princes,]]  with  very 
few  deviations  or  interruptions,  the  only  one  which  it  is 
material  to  our  present  purpose  to  notice,  occurring  in  the 
case  of  the  king  last  mentioned,  who  was  an  illegitimate 
son,  and  took  the  crown  in  the  lifetime  of  his  legitimate 
brother,  Edward  the  Confessor  (i). 

[[King  Edmund  Ironside  was  obliged,  by  the  hostile 
irruption  of  the  Danes,  at  first  to  divide  his  kingdom  with 


(g)  See  Turner's  Hist,  of  Anglo-  iheir  father,    and  confirmed  by  the 

Sax.Bookiii.ch.il.  wittena-gemote,    in    the  heat  of   the 

(ft)  Pulf.  L.  of  N.  and  N.  b.  8,  c.  Danish  invasions  ;    and    ihat  Edred, 

12,  §  6.  the  uncle  of  Edwy,  reigned  for  about 

(i)  See  Coleridge's  Dlackst.  vol.  i.  nine  years,   in   troublesome  times,  in 

p.  198,    n.  (4),    n.  (5).     Blackstone  right  of  his  nepiiew,  a  minor.     It  is 

DOticei  also  the  following  exceptions,  noticed,  besides,  by  Mr.  Justice  Cole- 

that  the  sons  of  Ethelwolf  succeeded  ridge,  that  Atiielstan  was  an  iilegiti- 

each  other  without  regard  to  the  chil-  mate  son,  who   succeeded  while  his 

drcn  of  the  vlder  branches,  according  legitimate  brother  was  living. 
to  the  rule  of  succession  prescribed  by 
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[[Canute  King  of  Denmark ;  and  Canute,  after  his  death, 
seized  the  whole  of  it,  Edmund's  sons  being  driven  into 
foreign  countries.  Here  the  succession  was  suspended  by 
actual  force,  and  a  new  family  introduced  upon  the  throne; 
in  whom  however  this  new  acquired  throne  continued  he- 
reditary for  three  reigns ;  when  upon  the  death  of  Har- 
diknute,  the  antient  Saxon  line  was  restored  in  the  person 
of  Edward  the  Confessor.]] 

[[On  his  decease  without  issue,  Harold  II.  usurped  the 
throne ;  and  almost  at  the  same  instant  came  on  the 
Norman  invasion  :  the  right  to  the  crown  being  all  the 
time  in  Edgar,  sirnamed  Atheling,  (which  signifies  in  the 
Saxon  language,  illustrious,  or  of  royal  blood,)  who  was 
the  son  of  Edward  the  Outlaw,  and  grandson  of  Eldmund 
Ironside ;  or,  as  Matthew  Paris  {j)  well  expresses  the 
sense  of  our  old  constitution,  "  Edmundus  autem  Latus- 
"ferreum,  rex  naturalis  de  stirperegum,  genuit  Edwardum  ; 
"  et  Edwardus  genuit  Edgarum,  cui  de  jure  debebatur 
"  regnum  Anglurum." 

William  the  Norman  claimed  the  crown  by  virtue  of  a 
pretended  grant  from  King  Edward  the  Confessor,  a  grant 
which,  if  real,  was  in  itself  utterly  invalid;  because  it 
was  made,  as  Harold  well  observed  in  his  reply  to  William's 
demand  (A),  "  absque  generali  senatus  et  populi  conventu 
"  et  edicto :"  which  also  very  plainly  implies,  that  it  then 
was  generally  understood  that  the  king,  with  consent 
of  the  general  council,  might  dispose  of  the  crown  and 
change  the  line  of  succession.  William's  title  however 
was  altogether  as  good  as  Harold's,  he  being  a  mere 
private  subject,  and  an  utter  stranger  to  the  royal  blood. 
Edgar  Atheling's  undoubted  right  was  overwhelmed  by 
the  violence  of  the  times,  though  frequently  asserted  by 
the  English  nobility  after  the  conquest,  till  such  time  as 
he  died  without  issue  ;  but  all  their  attempts  proved  un- 

( j)  A.D.  1066.  (ilc)  William  of  Malmsb.  1.  3. 
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[[successful,  and  only  served  the  more  firmly  to  establish 
the  crown  in  the  family  which  had  newly  acquired  it. 

This  conquest  then  by  WiHiara  of  Normandy  was,  like 
that  of  Canute  before,  a  forcible  transfer  of  the  crown  of 
England  into  a  new  family  ;  but,  the  crown  being  so  trans- 
ferred, all  the  inherent  properties  of  the  crown  were  with 
it  transferred  also.  For  the  victory  obtained  at  Hastings 
not  being  (Z)  a  victory  over  the  nation  collectively,  but 
only  over  the  person  of  Harold,  the  only  right  that  the 
conqueror  could  pretend  to  acquire  thereby,  was  the  right 
to  possess  the  crown  of  England,  not  to  alter  the  nature  of 
the  government.  And,  therefore,  as  the  English  laws  still 
remained  in  force,  he  must  necessarily  take  the  crown 
subject  to  those  laws,  and  with  all  its  inherent  properties, 
the  first  and  principal  of  which  was  its  descendibility. 
Here  then  we  must  drop  our  race  of  Saxon  kings,  at  least 
for  a  while,  and  derive  our  descents  from  William  the 
Conqueror,  as  from  a  new  stock,  who  acquired  by  right  of 
war  (such  as  it  is,  yet  still  the  dernier  resort  of  kings)  a 
strong  and  undisputed  title  to  the  inheritable  crown  of 
England. 

Accordingly  it  descended  from  him  to  his  sons  William 
II.  and  Henry  I.  Robert,  it  must  be  owned,  his  eldest 
son,  was  kept  out  of  possession  by  the  arts  and  violence  of 
his  brethren;  who  perhaps  might  proceed  upon  a  notion, 
which  prevailed  for  some  time  in  the  law  of  descents, 
(though  never  adopted  as  the  rule  of  public  succes- 
sions (m) ),  that  when  the  eldest  son  was  already  provided 
for,  (as  Robert  was  constituted  Duke  of  Normandy  by  his 
father's  will,)  in  such  a  case  the  next  brother  was  entitled 
to  enjoy  the  rest  of  their  father's  inheritance.  But,  as  he 
died  without  issue,  Henry  at  last  had  a  good  title  to  the 
throne,  whatever  he  might  have  at  first. 


(l)lU\t,   Hilt.  C.  L.  c.  5;  Scld.  (m)See  Lord   Lytlleton's  Life  of 

Review  of  Tilheti,  c.  8.  Ileury  II.  vol.  i.  p.  467. 
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[^Stephen  of  Blois,  who  succeeded  him,  was  indeed  the 
grandson  of  the  Conqueror,  by  Adelicia  his  daughter,  and 
claimed  the  throne  by  a  feeble  kind  of  hereditary  right ; 
not  as  being  the  nearest  of  the  male  line,  but  as  the 
nearest  male  of  the  blood  royal,  excepting  his  elder  brother 
Theobald,  who  was  Earl  of  Blois,  and  therefore  seems  to 
have  waived,  as  he  certainly  never  insisted  on,  so  trouble- 
some and  precarious  a  claim.  The  real  right  was  in  the 
Empress  Matilda  or  Maud,  the  daughter  of  Henry  I.; 
the  rule  of  succession  being,  (where  women  are  admitted 
at  all,)  that  the  daughter  of  a  son  shall  be  preferred  to  the 
son  of  a  daughter.  So  that  Stephen  was  little  better  than 
a  mere  usurper;  and  therefore  he  rather  chose  to  rely  on  a 
title  by  election  (w),  while  the  Empress  Maud  did  not  fail 
to  assert  her  hereditary  right  by  the  sword ;  which  dispute 
was  attended  with  various  success,  and  ended  at  last  in 
the  compromise  made  at  Wallingford,  that  Stephen  should 
keep  the  crown,  but  that  Henry,  the  son  of  Maud,  should 
succeed  him,  as  he  afterwards  accordingly  did. 

Henry,  the  second  of  that  name,  was  (next  after  his 
mother  Matilda)  the  undoubted  heir  of  William  the  Con- 
queror; but  he  had  also  another  connexion  in  blood,  which 
endeared  him  still  farther  to  the  English.  He  was  lineally 
descended  from  Edmund  Ironside,  the  last  of  the  Saxon 
race  of  hereditary  kings.  For  Edward  the  Outlaw,  the 
son  of  Edmund  Ironside,  had  (besides  Edgar  Etheling, 
who  died  without  issue)  a  daughter,  Margaret,  who  was 
married  to  Malcolm  king  of  Scotland,  and  in  her  the 
Saxon  hereditary  right  resided.  By  Malcolm  she  had 
seven  children,  and  among  the  rest  Matilda,  the  wife  of 
Henry  I.,  who  by  him  had  the  Empress  Maud,  the  mother 
of  Henry  II.  Upon  which  account  the  Saxon  line  is  in 
our  histories  frequently  said  to  have  been  restored  in  his 

(»«)   "  Ego  Stephanut,  Dti  gratid       1136.     Ric.     de     Hagustald.     314. 
"  asitniu   cleri    tt   populi    in    regem       HeUDe  ad  Cuil.  Neubr.  Til.) 
"  Angloriim  eUctus,  Sfc,"     (Car(.  a.o. 
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[[person,  though  in  reality  that  right  subsisted  in  the  sons 
of  Malcolm  by  Queen  Margaret;  King  Henry's  best  title 
being  as  heir  to  the  Conqueror. 

From  Henry  II.  the  crown  descended  to  his  eldest  son, 
Richard  I.,  who  dying  childless,  the  right  vested  in  his 
nephew  Arthur,  the  son  of  Geoffrey,  his  next  brother ;  but 
John,  the  youngest  son  of  King  Henry,  seized  the  throne, 
claiming,  as  appears  from  his  charters,  the  crown  by  here- 
ditary right  (o) ;  that  is  to  say,  he  was  next  of  kin  to  the 
deceased  king,  being  his  surviving  brother;  whereas  Ar- 
thur was  removed  one  degree  farther,  being  his  brother's 
son,  though  by  right  of  representation  he  stood  in  the 
place  of  his  father  Geoffrey.  And  however  flimsy  this 
title,  and  those  of  William  Rufus  and  Stephen  of  Blois 
may  appear  at  this  distance  to  us,  after  the  law  of  descents 
hath  now  been  settled  for  so  many  centuries,  they  were 
sufficient  to  puzzle  the  understandings  of  our  brave  but 
unlettered  ancestors.  Nor,  indeed,  can  we  wonder  at  the 
number  of  partizans  who  espoused  the  pretensions  of  King 
John  in  particular,  since  even  in  the  reign  of  his  father 
King  Henry  II.  it  was  a  point  undetermined (p),  whether, 
even  in  common  inheritances,  the  child  of  an  elder  brother 
should  succeed  to  the  land  in  right  of  representation,  or  the 
younger  surviving  brother  in  right  of  proximity  of  blood. 
And  it  long  afterwards  remained  undecided,  in  the  collateral 
succession  to  the  fiefs  of  the  empire,  whether  the  order  of 
the  stocks,  or  the  proximity  of  degree,  shall  take  place  (17). 
However,  on  the  death  of  Arthur  and  his  sister  Eleanor 
without  issue,  a  clear  and  indisputable  title  vested  in 
Henry  III.  the  son  of  John  ;  and  from  him  to  Richard 
the  Second,  a  succession  of  six  generations,  the  crown  de- 
scended in  the  true  hereditary  line.     Under  one  of  which 


(0)  "  —  Regni  AtigUie ;  quod  nobis  (p)  Glanv.  1.  7,  c.  3. 

"  jure  competit  hereditario,"    Spelm.  (q)  Mod.  Un.  Hist.  xxx.  512. 

Unt.  R,  Jiih.  apud  Wilkiiis,  354. 
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[[race  of  princes  (r)  we  find  it  declared  in  parliament, 
"  that  the  law  of  the  crown  of  England  is,  and  always 
"  hath  been,  that  the  children  of  the  king  of  England, 
"  whether  born  in  England  or  elsewhere,  ought  to  bear 
"  the  inheritance  after  the  death  of  their  ancestors.  Which 
"  law  our  sovereign  lord  the  king,  the  prelates,  earls,  and 
"  barons,  and  other  great  men,  together  with  all  the  com- 
"  mons  in  parliament  assembled,  do  approve  and  affirm 
"  for  ever." 

Upon  Richard  the  Second's  resignation  of  the  crown, 
he  having  no  children,  the  right  resulted  to  the  issue  of 
his  grandfather  Edward  III.  That  king  had  many  chil- 
dren besides  his  eldest,  Edward  the  Black,  prince  of  Wales, 
the  father  of  Richard  II. ;  but,  to  avoid  confusion,  I  shall 
only  mention  three :  William  his  second  son,  who  died 
without  issue ;  Lionel  Duke  of  Clarence,  his  third  son ; 
and  John  of  Gant  Duke  of  Lancaster,  his  fourth.  By  the 
rules  of  succession,  therefore,  the  posterity  of  Lionel  Duke 
of  Clarence  were  entitled  to  the  throne  upon  the  resig- 
nation of  King  Richard  ;  and  had  accordingly  been  de- 
clared by  the  king,  many  years  before,  the  presumptive 
heirs  of  the  crown  ;  which  declaration  was  also  confirmed 
in  parliament  (s).  But  Henry  Duke  of  Lancaster,  the  son 
of  John  of  Gant,  having  then  a  large  army  in  the  king- 
dom, the  pretence  of  raising  which  was  to  recover  his 
patrimony  from  the  king,  and  to  redress  the  grievances  of 
the  subject,  it  was  impossible  for  any  other  title  to  be 
asserted  with  any  safety ;  and  he  became  king  under  the 
title  of  Henry  IV.  But,  as  Sir  Matthew  Hale  remark8(/), 
though  the  people  unjustly  assisted  Henry  IV.  in  his  usur- 
pation of  the  crown,  yet  he  was  not  admitted  thereto 
until  he  had  declared  that  he  claimed,  not  as  a  conqueror, 
(which  he  very  much  inclined  to  do(j/),  but  as  a  successor, 

(r)  Stat.  25  Edw.  3,  st.  2.  (t)  Hist.  C.  L.  c.  5. 

(0  Sandford's  Geneal.  Hist.  246.  (n)  Seld.  Tit.  Hon.  1. 3. 
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[[descended  by  right  line  of  the  blood  royal ;  as  appears 
from  the  rolls  of  parliament  in  those  times.  And,  in  order 
to  this,  he  set  up  a  show  of  two  titles :  the  one  upon  the 
pretence  of  being  the  first  of  the  blood  royal  in  the  entire 
male  line,  whereas  the  Duke  of  Clarence  left  only  one 
daughter  Philippa ;  from  which  female  branch,  by  a  mar- 
riage with  Edmund  Mortimer  Earl  of  March,  the  house 
of  York  descended  :  the  other,  by  reviving  an  exploded 
rumour,  first  propagated  by  John  of  Gant,  that  Edmund 
Earl  of  Lancaster  (to  whom  Henry's  mother  was  heiress) 
was  in  reahty  the  elder  brother  of  King  Edward  I. ;  though 
his  parents,  on  account  of  his  personal  deformity,  had 
imposed  him  on  the  world  for  the  younger;  and  therefore 
Henry  would  be  entitled  to  the  crown,  either  as  successor 
to  Richard  IT.  in  case  the  entire  male  line  was  allowed  a 
preference  to  the  female;  or  even  prior  to  that  unfortunate 
prince,  if  the  crown  could  descend  through  a  female,  while 
an  entire  male  line  was  existing. 

However,  as  in  Edward  the  Third's  time  we  find  the 
parliament  approving  and  affirming  the  law  of  the  crown, 
as  before  stated,  so  in  the  reign  of  Henry  IV.  they  actually 
exerted  their  right  of  new-settling  the  succession  to  the 
crown.  And  this  was  done  by  the  statute  7  Hen.  IV. 
c.  2,  whereby  it  is  enacted,  "  that  the  inheritance  of  the 
"  crown  and  realms  of  England  and  France,  and  all  other 
*'  the  king's  dominions,  shall  be  set  and  remain  (a-)  in  the 
"  person  of  our  sovereign  lord  the  king,  and  in  the  heirs 
**  of  his  body  issuing;"  and  Prince  Henry  is  declared  heir 
apparent  to  the  crown,  to  hold  to  him  and  the  heirs  of  his 
body  issuing,  with  remainder  to  the  Lord  Thomas,  Lord 
John,  and  Lord  Humphry,  the  king's  sons,  and  the  heirs 
of  their  bodies  respectively;  which  is  indeed  nothing  more 
than  the  law  would  have  done  before,  provided  Henry  the 
Fourth  had  been  a  rightful  king.     It  however  serves  to 

(i)  Soil  mus  et  tlemoerge. 
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Qshow  that  it  was  then  generally  understood,  that  the  king 
and  parliament  had  a  right  to  new-model  and  regulate  the 
succession  to  the  crown ;  and  we  may  also  observe  with 
what  caution  and  delicacy  the  parliament  then  avoided 
declaring  any  sentiment  of  Henry's  original  title.  How- 
ever, Sir  Edward  Coke  more  than  once  expressly  de- 
clares (y),  that  at  the  time  of  passing  this  act  the  right  of 
the  crown  was  in  the  descent  from  Philijipa,  daughter  and 
heir  of  Lionel,  Duke  of  Clarence. 

Nevertheless  the  crown  descended  regularly  from  Henry 
IV.  to  his  son  and  grandson  Henry  V.  and  VI. ;  in  the 
latter  of  whose  reigns  the  House  of  York  asserted  their 
dormant  title  ;  and,  after  imbruing  the  kingdom  in  blood 
and  confusion  for  seven  years  together,  at  last  established 
it  in  the  person  of  Edward  IV.  At  his  accession  to  the 
throne,  after  a  breach  of  the  succession  that  continued  for 
three  descents,  and  above  threescore  years,  the  distinctioa 
of  a  king  de  jure  and  a  king  de  facto  began  to  be  first 
taken,  in  order  to  indemnify  such  as  had  submitted  to  the 
late  establishment,  and  to  provide  for  the  peace  of  the 
kingdom,  by  confirming  all  honours  conferred  and  all  acts 
done  by  those  who  were  now  called  the  usurpers,  not 
tendino-  to  the  disherison  of  the  riiihtful  heir.  In  statute 
1  Edw.  IV.  c.  1,  the  three  Henrys  are  styled,  "  late  kings 
"  of  England  successively  in  dede  and  not  of  ryght."  And 
in  all  the  known  charters  of  King  Edward,  wherever  he 
has  occasion  to  speak  of  any  of  the  line  of  Lancaster, 
he  calls  them,  "  nupcr  Je  facto,  et  non  de  jure,  reyes 
"  AnglicB." 

Edward  IV.  left  two  sons  and  a  daughter;  the  eldest 
of  which  sons.  King  Edward  V.,  enjoyed  the  regal  dignity 
for  a  very  short  time,  and  was  then  deposed  by  Richard, 
his  unnatural  uncle,  who  immediately  usurped  the  royal 
dignity,  having  previously  insinuated  to  the  populace  a 
suspicion  of  bastardy  in  the  children  of  Edward  IV.,  to 

(y)  4  Inst.  37,  205. 
VOL.  11.  .G  G 
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[[make  a  show  of  some  hereditary  title  :  after  which  he  is 
generally  believed  to  have  murdered  his  two  nephews, 
upon  whose  death  the  right  of  the  crown  devolved  to  their 
sister  Elizabeth. 

The  tyrannical  reign  of  King  Richard  III.  gave  occa- 
sion to  Henry  Earl  of  Richmond  to  assert  his  title  to  the 
crown.  A  title  the  most  remote  and  unaccountable  that 
was  ever  set  up,  and  which  nothing  could  have  given  suc- 
cess to  but  the  universal  detestation  of  the  then  usurper 
Richard.  For  besides  that  he  claimed  under  a  descent 
from  John  of  Gant,  whose  title  was  now  exploded,  the 
claim  (such  as  it  was)  was  through  John  Earl  of  Somerset, 
a  bastard  son,  begotten  by  John  of  Gant  upon  Catherine 
Swinford.  It  is  true  that,  by  an  act  of  parliament  20 
Ric.  II.  this  son  was,  with  others,  legitimated  and  made 
inheritable  to  all  lands,  offices,  and  dignities,  as  if  he  had 
been  born  in  wedlock;  but  still  with  an  express  reserva- 
tion of  the  crown,  "  excepta  dignitate  regali'  (z). 

Notwithstanding  all  this,  immediately  after  the  battle  of 
Bosworth  Field,  he  assumed  the  regal  dignity  ;  the  right 
of  the  crown  then  being,  as  Sir  Edward  Coke  expressly 
declares  (a),  in  Elizabeth,  eldest  daughter  of  Edward  IV. ; 
and  his  possession  was  established  by  parliament,  holden 
the  first  year  of  his  reign.  In  the  act  for  which  purpose, 
the  parliament  seems  to  have  copied  the  caution  of  their 
predecessors  in  the  reign  of  Henry  IV. ;  and  therefore,  (as 
Lord  Bacon,  the  historian  of  this  reign,  observes)  carefully 
avoided  any  recognition  of  Henry  VII. 's  right,  which  in- 
deed was  none  at  all ;  and  the  king  would  not  have  it 
by  way  of  new  law  or  ordinance,  whereby  a  right  might 
seem  to  be  created  and  conferred  upon  him ;  and  there- 
fore a  middle  way  was  rather  chosen,  by  way  (as  the  noble 
historian  expresses  it)  of  establishment,  and  that  under 
covert  and  indifferent  words,  "  that  the  inheritance  of  the 
"  crown  should  rest,  remain,  and  abide  in  King  Henry  VII. 

(t)  4  Inst.  36.  (a)  Ibid.  37. 
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[["  and  the  heirs  of  his  body ;  thereby  providing  for  the 
future,  and  at  the  same  time  acknowledging  his  present 
possession  ;  but  not  determining  either  way,  whether  that 
possession  was  dejure  or  de  facto  merely.  However,  he 
soon  after  married  Elizabeth  of  York,  the  undoubted 
heiress  of  the  Conqueror,  and  thereby  gained  (as  Sir  Ed- 
ward Coke  (b)  declares)  by  much  his  best  title  to  the 
crown.  Whereupon  the  act  made  in  his  favour  was  so 
much  disregarded,  that  it  never  was  printed  in  our  statute 
books. 

Henry  the  Eighth,  the  issue  of  this  marriage,  succeeded 
to  the  crown  by  clear  indisputable  hereditary  right,  and 
transmitted  it  to  his  three  children  in  successive  order. 
But  in  his  reign  we  at  several  times  find  the  parliament 
busy  in  regulating  the  succession  to  the  kingdom.  And, 
first,  by  statute  25  Hen.  VIII.  c.  22,  which  recites  the 
mischiefs  which  have  and  may  ensue  by  disputed  titles, 
because  no  perfect  and  substantial  provision  hath  been 
made  by  law  concerning  the  succession  ;  and  then  enacts, 
that  the  crown  shall  be  entailed  to  his  majesty,  and  the 
sons  or  heirs  male  of  his  body  ;  and  in  default  of  such 
sons  to  the  Lady  Elizabeth  (who  is  declared  to  be  the 
king's  eldest  issue  female,  in  exclusion  of  the  Lady  Mary, 
on  account  of  her  supposed  illegitimacy  by  the  divorce  of 
her  mother  Queen  Catherine)  and  to  the  Lady  Elizabeth's 
heirs  of  her  body ;  and  so  on  from  issue  female  to  issue 
female,  and  the  heirs  of  their  bodies,  by  course  of  inherit- 
ance according  to  their  ages,  as  the  crown  of  England 
hath  been  accustomed  and  ought  to  go,  in  case  where 
there  be  heirs  female  of  the  same :  and  in  default  of  issue 
female,  then  to  the  king's  right  heirs  for  ever.  This  single 
statute  is  an  ample  proof  of  all  the  four  positions  we  at 
first  set  out  with. 

But,  upon  the  king's  divorce  from  Anne  Boleyn,  this 
statute  was,  with  regard  to  the  settlement  of  the  crown, 

(6)  4  Inst.  37. 
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[[repealed  by  statute  28  Hen.  VIII.  c.  7,  wherein  the  Lady 
Elizabeth  is  also,  as  well  as  the  Lady  Mary,  bastardized, 
and  the  crown  settled  on  the  king's  children  by  Queen 
Jane  Seymour,  and  his  future  wives;  and,  in  defect  of 
such  children,  then  with  this  remarkable  remainder,  to 
such  persons  as  the  king  by  letters  patent,  or  last  will 
and  testament,  should  limit  and  appoint  the  same :  a  vast 
power,  but  notwithstanding,  as  it  was  regularly  vested  in 
him  by  the  supreme  legislative  authority,  it  was  therefore 
indisputably  valid.  But  this  power  was  never  carried 
into  execution:  for  by  statute  35  Hen.  VIII.  c.  1,  the 
king's  two  daughters  are  legitimated  again,  and  the  crown 
is  limited  to  Prince  Edward  by  name,  after  that  to  the 
Lady  Mary,  and  then  to  the  Lady  Elizabeth,  and  the  heirs 
of  their  respective  bodies ;  which  succession  took  effect 
accordingly,  being  indeed  no  other  than  the  usual  course 
of  the  law,  with  regard  to  the  descent  of  the  crown. 

But  lest  there  should  remain  any  doubt  in  the  minds  of 
the  people,  through  this  jumble  of  acts  for  limiting  the 
succession,  by  statute  1  Mar.  st.  2,  c.  1,  Queen  Mary's 
hereditary  right  to  the  throne  is  acknowledged  and  recog- 
nized in  these  words  :  "  The  crown  of  these  realms  is  most 
"  lawfully,  justly,  and  rightly  descended,  and  come  to  the 
"  queen's  highness  that  now  is,  being  the  very  true  and 
"  undoubted  heir  and  inheritrix  thereof."  And  again, 
upon  the  Queen's  marriage  with  Philip  of  Spain,  the  sta- 
tute which  settles  the  preliminaries  of  that  match  (c),  the 
hereditary  right  to  the  crown  is  thus  asserted  and  de- 
clared :  "  As  touching  the  right  of  the  queen's  inheritance 
"  in  the  realm  and  dominions  of  England,  the  children, 
"  whether  male  or  female,  shall  succeed  in  them,  accord- 
"  ing  to  the  known  laws,  statutes,  and  customs  of  the 
"  same."  Which  determination  of  the  parliament,  that 
the  succession  shall  continue  in  the  usual  course,  seems 
tacitly  to  imply  a  power  of  new-modelling  and  altering  it, 
in  case  the  legislature  had  thought  proper. 

(r)   1  Mar.  st.  3,  c.  2. 
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[]0n  Queen  Elizabeth's  accession,  her  right  is  recognized 
in  still  stronger  terms  than  her  sistsr's ;  the  parliament 
acknowledging  (rf),  "  that  the  queen's  highness  is,  and  in 
"  very  deed  and  of  most  mere  right  ought  to  be,  by  the 
"  laws  of  God,  and  the  laws  and  statutes  of  this  realm, 
"  our  most  lawful  and  rightful  sovereign  liege  lady  and 
"  queen ;  and  that  her  highness  is  rightly,  lineally,  and 
"  lawfully  descended  and  come  of  the  blood  royal  of  this 
"  realm  of  England ;  in  and  to  whose  princely  person, 
"  and  to  the  heirs  of  her  body  lawfully  to  be  begotten, 
**  after  her,  the  imperial  crown  and  dignity  of  this  king- 
"  doni  doth  belong."  And  in  the  same  reign,  by  statute 
13  Eliz.  c.  1,  we  find  the  right  of  parliament  to  direct  the 
succession  of  the  crown  asserted  in  the  most  explicit 
words  :  "  If  any  person  shall  hold,  affirm,  or  maintain  ihat 
"  the  common  laws  of  this  realm,  not  altered  by  parlia- 
"  ment,  ought  not  to  direct  the  right  of  the  crown  of  Eng- 
"  land  ;  or  that  the  queen's  majesty,  with  and  by  the 
*'  authority  of  parliament,  is  not  able  to  make  laws  and 
"  statutes  of  sufficient  force  and  validity  to  limit  and  bind 
"  the  crown  of  this  realm,  and  the  descent,  limitation,  in- 
"  heritance,  and  government  thereof :  such  person  so  hold- 
"  ing,  affirming,  or  maintaining,  shall,  during  the  life  of 
"  the  queen,  be  guilty  of  high  treason  ;  and  after  her  de- 
"  cease  shall  be  guilty  of  a  mi«;denit'uiior,  and  forfeit  his 
"  goods  and  chattels." 

On  the  death  of  Queen  Elizabeth  without  issue,  the 
line  of  Henry  VIII.  became  extinct.  It  therefore  became 
necessary  to  recur  to  the  other  issue  of  Henry  VII.  by 
Elizabeth  of  York  his  queen  ;  whose  eldest  daughter  Mar- 
garet having  married  James  IV.  king  of  Scotland,  Kino- 
James  the  Sixth  of  Scotland,  and  of  England  the  First, 
was  the  Hneal  descendant  from  that  alliance.  So  that  in 
his  person,  as  clearly  as  in  Heniy  VIII.  centered  all  the 
claims  of  different  competitors,  from  the  conquest  down- 

(d)  Stat.  1  Elir.  e.  3. 
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[[wards,  he  being  indisputably  the  lineal  heir  of  the  con- 
queror. And,  what  is  still  more  remarkable,  in  his 
person  also  centered  the  right  of  the  Saxon  monarchs, 
•which  had  been  suspended  from  the  conquest  till  his 
accession.  For  Margaret,  the  sister  of  Edgar  Atheling, 
the  daughter  of  Edward  the  Outlaw,  and  grand-daughter 
of  King  Edmund  Ironside,  was  the  person  in  whom 
the  hereditary  right  of  the  Saxon  kings,  supposing  it 
not  abolished  by  the  conquest,  resided.  She  married 
Malcolm,  King  of  Scotland  ;  and  Henry  II.,  by  a  descent 
from  Matilda  their  daughter,  is  generally  called  the  re- 
storer of  the  Saxon  line.  But  it  must  be  remembered, 
that  Malcolm  by  his  Saxon  queen  had  sons  as  well  as 
daughters ;  and  that  the  royal  family  of  Scotland  from 
that  time  downwards  were  the  offspring  of  Malcolm  and 
Margaret.  Of  this  royal  family.  King  James  the  First 
was  the  direct  lineal  heir,  and  therefore  united  in  his  per- 
son every  possible  claim  by  hereditary  right  to  the  English 
as  well  as  Scottish  throne,  being  the  heir  both  of  Egbert 
and  William  the  Conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  learning  than 
wisdom,  who  could  deduce  an  hereditary  title  for  more 
than  eight  hundred  years,  should  easily  be  taught  by  the 
flatterers  of  the  times  to  believe  there  was  something  di- 
vine in  this  right,  and  that  the  finger  of  Providence  was 
visible  in  its  preservation.  Whereas,  though  a  wise  insti- 
tution, it  was  clearly  a  human  institution  ;  and  the  right 
inherent  in  him  no  natural,  but  a  positive  right.  And  in 
this  and  no  other  light  was  it  taken  by  the  English  par- 
liament;  who  by  statute  1  Jac.  I.  c.  1,  did  "  recognize 
"  and  acknowledge,  that  immediately  upon  the  dissolu- 
"  tion  and  decease  of  Elizabeth,  late  queen  of  England, 
*'  the  imperial  crown  thereof  did  by  inherent  birthright, 
"  and  lawful  and  undoubted  succession,  descend  and  come 
"  to  his  most  excellent  majesty,  as  being  lineally,  justly, 
"  and  lawfully,  next  and  sole  heir  of  the  blood  royal  of 
"  this  realm."     Not  a  word  here  of  any  right  immediately 
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[[derived  from  heaven  ;  which,  if  it  existed  anywhere,  must 
be  sought  for  among  the  aborigines  of  the  island,  the  an- 
tient  Britons,  among  whose  princes,  indeed,  some  have 
gone  to  search  it  for  him  (e). 

But,  wild  and  absurd  as  the  doctrine  of  divine  right 
most  undoubtedly  is,  it  is  still  more  astonishing,  that 
when  so  many  human  hereditary  rights  had  centered  in 
this  king,  his  son  and  heir.  King  Charles  the  First,  should 
be  told  by  those  infamous  judges,  who  pronounced  his 
unparalleled  sentence,  that  he  was  an  elective  prince ; 
elected  by  his  people,  and  therefore  accountable  to  them, 
in  his  own  proper  person,  for  his  conduct.  The  confusion, 
instability,  and  madness,  which  followed  the  fatal  catas- 
trophe of  that  pious  and  unfortunate  prince,  will  be  a 
standing  argument  in  favour  of  hereditary  monarchy  to 
all  future  ages ;  as  they  proved  at  last  to  the  then  deluded 
people,  who,  in  order  to  recover  that  peace  and  happiness 
which  for  twenty  years  together  they  had  lost,  in  a  solemn 
parliamentary  convention  of  the  states  restored  the  right 
heir  of  the  crown.  And  in  the  proclamation  for  that 
purpose,  which  was  drawn  up  and  attended  by  both 
houses  (/},  they  declared,  "that  according  to  their  duty 
"  and  allegiance  they  did  heartily,  joyfully  and  unani- 
"  mously  acknowledge  and  proclaim,  that  immediately 
"  upon  the  decease  of  our  late  sovereign  lord  King  Charles, 
"  the  imperial  crown  of  these  realms  did  by  inherent 
"  birthright  and  lawful  and  undoubted  succession  descend 
"  and  come  to  his  most  excellent  majesty  Charles  the 
"  Second,  as  being  lineally,  justly,  and  lawfully,  next  heir 
"  of  the  blood  royal  of  this  realm:  and  thereunto  they 
"  most  humbly  and  faithfully  did  submit  and  oblige  them- 
"  selves,  their  heirs,  and  posterity  for  ever." 

(«)  Elizabeth  of  York,  the  mother  descent  from   Gladys,  only   sister  to 

of  Queen  Margaret  of  Scotland,  was  Llewellin  ap  Jorwerth  the  Great,  had 

heiress  of  the   house    of    Mortimer.  the  true  right   to   the  principality  of 

And    Mr.  Carte    observes,    that   the  Wales. — Hist.  Eng.  iii.  705, 
house   of   Mortimer,   in   viitue  of  its  (/;  Com.  Journ.  8th  May,  1660. 
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[[Thus  it  clearly  appears,  from  the  highest  authority  this 
nation  is  acquainted  with,  that  the  crown  of  England 
hath  been  ever  an  hereditary  crown,  though  subject  to 
limitations  by  parhament.  The  remainder  of  this  chapter 
will  consist  principally  of  those  instances  wherein  the 
parliament  since  the  restoration  has  asserted  or  exercised 
this  right  of  altering  and  limiting  the  succession  ;  a  right 
which,  we  have  seen,  was  before  exercised  and  asserted  in 
the  reigns  of  Henry  IV.,  Henry  VII.,  Henry  VIII.,  Queen 
Mary,  and  Queen  Elizabeth. 

The  first  instance,  in  point  of  time,  is  the  famous  bill 
of  exclusion,  which  raised  such  a  ferment  in  the  latter  end 
of  the  reign  of  King  Charles  the  Second.  It  is  well 
known  that  the  purport  of  this  bill  was  to  have  set  aside 
the  king's  brother  and  presumptive  heir,  the  Duke  of 
York,  from  the  succession,  on  the  score  of  his  being  a 
Papist ;  that  it  passed  the  house  of  commons,  but  was 
rejected  by  the  lords;  the  king  having  also  declared  be- 
forehand, that  he  never  would  be  brought  to  consent  to  it. 
And  from  this  transaction  we  way   collect  two  things  : 

1.  That  the  crown  was  universally  acknowledged  to  be 
hereditary  y]  [[else  it  had  been  needless  to  prefer  such  a  bill. 

2.  That  the  parliament  had  a  power  to  have  defeated  the 
inheritance  :  else  such  a  bill  had  been  ineffectual.  The 
commons  acknowledged  the  hereditary  right  then  subsist- 
ing ;  and  the  lords  did  not  dispute  the  power,  but  merely 
the  propriety,  of  an  exclusion.  However,  as  the  bill  took 
no  effect,  King  James  the  Second  succeeded  to  the  throne 
of  his  ancestors,  and  might  have  enjoyed  it  during  the 
remainder  of  his  life,  but  for  his  own  infatuated  conduct, 
which,  with  other  concurring  circumstances,  brought  on 
the  Revolution  of  1G88. 

The  true  ground  and  principle  upon  which  that  memo- 
rable event  proceeded  was  an  entirely  new  case  in  politics, 
which  had  never  before  happened  in  our  history, — the 
abdication  of  the  reigning  monarch,  and  the  vacancy  of 
the  throne  thereupon.      It  was  not  a   defeasance  of  the 
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[[light  of  succession,  and  a  new  limitation  of  the  crown,  by 
the  king  and  both  houses  of  parliament:  it  was  the  act  of 
the  nation  alone,  upon  a  conviction  that  there  was  no 
king  in  being.  For  in  a  full  assembly  of  the  lords  and 
commons,  met  in  a  convention  upon  the  supposition  of  this 
vacancy,  both  houses (^)  came  to  this  resolution:  "  That 
"  King  James  the  Second,  having  endeavoured  to  subvert 
"  the  constitution  of  the  kingdom,  by  breaking  the  ori- 
"  ginal  contract  between  king  and  people ;  and,  by  the 
"  advice  of  Jesuits  and  other  wicked  persons,  having  vio- 
"  lated  the  fundamental  laws,  and  having  withdrawn  him- 
**  self  out  of  this  kingdom,  has  abdicated  the  government, 
"  and  that  the  throne  is  thereby  vacant."  Thus  ended  at 
once,  by  this  sudden  and  unexpected  vacancy  of  the 
throne,  the  old  line  of  succession ;  which  from  the  Con- 
quest had  lasted  above  six  hundred  years,  and  from  the 
union  of  the  Heptarchy  in  King  Egbert  almost  nine  hun- 
dred. The  facts  themselves  thus  appealed  to,  the  king's 
endeavour  to  subvert  the  constitution  by  breaking  the 
original  contract,  his  violation  of  the  fundamental  laws, 
and  his  withdrawing  himself  out  of  the  kingdom,  were 
evident  and  notorious;  and  the  consequences  drawn  from 
these  facts,  (namely,  that  they  amounted  to  an  abdication 
of  the  government,  which  abdication  did  not  affect  only 
the  person  of  the  king  himself,  but  also  all  his  heirs,  and 
rendered  the  throne  absolutely  and  completely  vacant,)  it 
belonged  to  our  ancestors  to  determine  (A).     For,  when- 


(g)  Com.  Journ.  7th  Feb.  1688. 

(A)  The  coDveiition  in  Scotland 
drew  the  same  conclusiun,  viz.  ihe 
vacancy  of  ihe  throne,  from  premises 
and  in  language  much  more  bold  and 
intelligible.  Ihe  mystery  of  the  de- 
claration of  the  English  convention 
betrays  that  timidity  which  it  was  in- 
tended to  conceal.  "  The  estates  of 
'*  the  kingdom  of  Scotland  find  and  de- 
"  dare,  iliat  King  James  the  Seventh, 


"  being  a  professed  papist,  did  tuome, 
"  the  royal  power,  and  acted  as  a 
"  king,  without  ever  taking  the  oath 
"  lequiied  by  Uw ;  and  had,  by  the 
"  advice  of  evil  and  wicked  counsel- 
"  lots,  invaded  the  fundamental  con- 
"  stitutionof  this  kingdom,  and  altered 
"  it  from  a  legal  and  limited  monarchy 
"  to  an  arbitrary  despotic  power ;  anil 
"  had  governed  the  same  to  the  sub- 
"  veision  of  the  Protestant  religion  and 
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[[ever  a  question  arises  between  the  society  at  large  and 
any  magistrate  vested  with  powers  originally  delegated 
by  that  society,  it  must  be  decided  by  the  voice  of  the 
society  itself:  there  is  not  upon  earth  any  other  tribunal 
to  resort  to.  And  that  these  consequences  were  fairly 
deduced  from  these  facts,  our  ancestors  have  solemnly  de- 
termined, in  a  full  parliamentary  convention,  representing 
the  whole  society.  The  reasons  upon  which  they  decided 
may  be  found  at  large  in  the  parliamentary  proceedings  of 
the  times  ;'2  but  we  ought  in  the  present  day  rather  to 
consider  Qhis  great  political  measure  upon  the  solid  foot- 
ing of  authority,  than  to  reason  in  its  favour  from  its  justice, 
moderation,  and  expedience :  because  that  might  imply  a 
right  of  dissenting  or  revolting  from  it,  in  case  we  should 
think  it  to  have  been  unjust,  oppressive,  or  inexpedient. 
Whereas,  our  ancestors  having  most  indisputably  a  com- 
petent jurisdiction  to  decide  this  great  and  important  ques- 
tion, and  having  in  fact  decided  it,  it  is  now  become  our 
duty  at  this  distance  of  time  to  acquiesce  in  their  determi- 
nation ;  being  born  under  that  establishment  which  was 
built  upon  this  foundation,  and  obliged  by  every  tie,  reli- 
gious as  well  as  civil,  to  maintain  it. 

But,  while  we  rest  this  fundamental  transaction,  in 
point  of  authority,  upon  grounds  the  least  liable  to  cavil, 
we  are  bound  both  in  justice  and  gratitude  to  add,  that  it 
was  conducted  with  a  temper  and  moderation  which  natu- 
rally arose  from  its  equity;  that,  however  it  might  in 
some  respects  go  beyond  the  letter  of  our  antient  laws, 
it  was  agreeable  to  the  spirit  of  our  constitution,  and  the 
rights  of  human  nature;  and  that  though  in  other  points, 
owing  to  the  peculiar  circumstances  of  things  and  per- 
sons, it  was  not  altogether  so  perfect  as  might  have  been 
wished,  yet  from  thence  a  new  sera  commenced,  in  which 

"violation  of  the  laws  and  liberties  "  was  become  vacant"    Tyndal,  71; 

"  of  tlie  nation,  inverting  all  the  ends  Fol.   Cont.   of  Hapin.  —  Christian's 

'•  of    government,    whereby    ho    had  lilaclistone. 
"  forefaulted  the  crown,  and  the  throne 
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[[the  bounds  of  prerogative  and  liberty  have  been  better 
defined,  the  principles  of  government  more  thoroughly- 
examined  and  understood,  and  the  rights  of  the  subject 
more  explicitly  guarded  by  legal  provisions,  than  in  any 
other  period  of  the  English  history.  In  particular  it  is 
worthy  observation  that  the  convention,  in  this  their  judg- 
ment, avoided  with  great  wisdom  the  wild  extremes  into 
which  the  visionary  theories  of  some  zealous  republicans 
would  have  led  them.  They  held  that  this  misconduct  of 
King  James  amounted  to  an  endeavour  to  subvert  the 
constitution ;  and  not  to  an  actual  subversion,  or  total 
dissolution  of  the  government,  according  to  the  principles 
of  Mr.  Locke  (i):  which  would  have  reduced  the  society 
almost  to  a  state  of  nature ;  would  have  levelled  all  dis- 
tinctions of  honour,  rank,  offices,  and  property;  would 
have  annihilated  the  sovereign  power,  and  in  consequence 
have  repealed  all  positive  laws ;  and  would  have  left  the 
people  at  liberty  to  have  erected  a  new  system  of  state 
upon  a  new  foundation  of  polity.  They  therefore  very 
prudently  voted  it  to  amount  to  no  more  than  an  abdi- 
cation of  the  government,  and  a  consequent  vacancy  of 
the  throne;  whereby  the  government  was  allowed  to  sub- 
sist, though  the  executive  magistrate  was  gone,  and  the 
kingly  office  to  remain,  though  King  James  was  no  longer 
king(/f).  And  thus  the  constitution  was  kept  entire; 
which  upon  every  sound  principle  of  government  must 
otherwise  have  fallen  to  pieces,  had  so  principal  and  con- 
stituent a  part  as  the  royal  authority  been  abolished,  or 
even  suspended. 

This  single  postulatum,  the  vacancy  of  the  throne, 
being  once  established,  the  rest  that  was  then  done  fol- 
lowed almost  of  course.  For  if  the  throne  be  at  any  time 
vacant  (which  may  happen  by  other  means  besides  that 
of  abdication ;  as  if  all  the  blood  royal  should  fail,  with- 
out any  successor  appointed  by  parliament) ;  if,  we  say,  a 

(i)  Oa  Gov.  p.  2,  c.  19.  (fc)  Law  of  Forfeit.  118,  119. 
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[[vacancy  by  any  means  whatsoever  should  happen,  the 
right  of  disposing  of  this  vacancy  seems  naturally  to  result 
to  the  lords  and  commons,  the  trustees  and  representa- 
tives of  the  nation.  For  there  are  no  other  hands  in 
which  it  can  so  properly  be  entrusted ;  and  there  is  a  ne- 
cessity of  its  being  entrusted  somewhere,  else  the  whole 
frame  of  government  must  be  dissolved  and  perish.  The 
lords  and  commons  having  therefore  determined  this  main 
fundamental  article,  that  there  was  a  vacancy  of  the 
throne,  they  proceeded  to  fill  up  that  vacancy  in  such 
manner  as  they  judged  the  most  proper.  And  this  was 
done  by  their  declaration  of  12th  February,  1688  (/),  in 
the  following  manner : — "  that  William  and  Mary,  prince 
"  and  princess  of  Orange,  be  and  be  declared  king  and 
"  queen,  to  hold  the  crown  and  royal  dignity  during  their 
**  lives,  and  the  life  of  the  survivor  of  them ;  and  that  the 
"  sole  and  full  exercise  of  the  regal  power  be  only  in,  and 
**  executed  by,  the  said  prince  of  Orange,  in  the  names  of 
**  the  said  prince  and  princess,  during  their  joint  lives ; 
"  and  after  their  deceases  the  said  crown  and  royal 
"  dignity  to  be  to  the  heirs  of  the  body  of  the  said  prin- 
"  cess ;  and  for  default  of  such  issue,  to  the  Princess  Anne 
"  of  Denmark  and  the  heirs  of  her  body;  and  for  default 
"  of  such  issue,  to  the  heirs  of  the  body  of  the  said  prince 
"  of  Orange." 

Perhaps,  upon  the  principles  before  established,  the 
convention  might  (if  they  pleased)  have  vested  the  regal 
dignity  in  a  family  entirely  new,  and  strangers  to  the 
royal  blood ;  but  they  were  too  well  acquainted  with  the 
benefits  of  hereditary  succession,  and  the  influence  which 
it  has  by  custom  over  the  minds  of  the  people,  to  depart 
any  farther  from  the  antient  line  than  temporary  neces- 
sity and  self-preservation  required.  They  therefore  settled 
the  crown,  first  on  King  William  and  Queen  Mary,  King 
James's  eldest  daughter,  for  their  joint  lives,  then  on  the 

(/)  Com.  Jo'itn.  l'2tli  Feb.  1688. 
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[[survivor  of  tliem  ;  and  then  on  the  issue  of  Queen  Mary ; 
upon  failure  of  such  issue,  it  was  hmited  to  the  Princess 
Anne,  King  James's  second  daughter,  and  her  issue;  and 
lastly,  on  failure  of  that,  to  the  issue  of  King  William, 
who  was  the  grandson  of  Charles  the  First,  and  nephew 
as  well  as  son-in-law  of  Kinj;  James  the  Second,  bein;' 
the  son  of  Mary  his  eldest  sister.  This  settlement  in- 
cluded all  the  protestant  posterity  of  King  Charles  I.  ex- 
cept such  other  issue  as  King  James  might  at  any  time 
have,  which  was  totally  omitted  through  fear  of  a  popish 
succession.  And  this  order  of  succession  took  effect  ac- 
cordingly. 

These  three  princes,  therefore,  King  William,  Queen 
Mary,  and  Queen  Anne,  did  not  take  the  crown  by  here- 
ditary right  or  descent,  but  by  way  of  donation  or  jjurchase, 
in  the  technical  sense.  The  new  settlement  did  not  merely 
consist  in  excluding  King  James,  and  the  |>er8on  pretended 
to  be  prince  of  W^ales,  and  then  sutfering  the  crown  to 
descend  in  the  old  hereditary  channel,  for  the  usual  course 
of  descent  was  in  some  instances  broken  through;  and  yet 
the  convention  still  kept  it  in  their  eye,  and  paid  a  great, 
though  not  total  regard  to  it.  Let  us  see  how  the  succes- 
sion would  have  stood,  if  no  abdication  had  happened, 
and  King  James  had  left  no  other  issue  than  his  two 
daughters.  Queen  Mary  and  Queen  Anne.  It  would 
have  stood  thus:  Queen  Mary  and  her  issue;  Queen 
Anne  and  her  issue;  King  William  and  his  issue.  But 
we  may  remember  that  Queen  Mary  was  only  nominally 
queen,  jointly  with  her  husband  King  William,  who  alone 
had  the  regal  power;  and  King  William  was  personally 
preferred  to  Queen  Anne,  though  his  issue  was  postponed 
to  hers.  Clearly  therefore  these  princes  were  successively 
in  possession  of  the  crown  by  a  title  different  from  ihe 
usual  course  of  descents. 

It  was  towards  the  end  of  King  William's  reign,  when 
all  hopes  of  any  surviving  issue  from  any  of  these  princes 
died  with  the  duke  of  Gloucester,  that  the  king  and  par- 
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Qiament  thought  it  necessary  again  to  exert  their  power 
of  limiting  and  appointing  the  succession,  in  order  to  pre- 
vent another  vacancy  of  the  throne ;  which  must  have 
ensued  upon  their  deaths,  as  no  farther  provision  was  made 
at  the  revolution  than  for  the  issue  of  Queen  Mary,  Queen 
Anne,  and  King  William.     The  parliament  had  previously, 
by  the  statute  of  1  W.  &  M.  stat.  2,  c.  2,  enacted,  that 
every  person  who  should  be  reconciled  to,  or  hold  com- 
munion with  the  see  of  Rome,  should  profess  the  popish 
religion,  or  should  marry  a  papist,  should  be  excluded,  and 
for  ever  incapable  to  inherit,  possess,  or  enjoy  the  crown ; 
and  that  in  such  case  the  people  should  be  absolved  from 
their  allegiance,  and  the  crown  should  descend  to  such 
persons,  being  protestants,  as  would  have  inherited  the 
same,  in  case  the  person  so  reconciled,  holding  communion, 
profession   or   marrying,   were   naturally  dead.      To   act 
therefore  consistently  with  themselves,  and  at  the  same 
time  to  pay  as  much  regard  to  the  old  hereditary  line  as 
their  former  resolutions  would  admit,  they  turned  their 
eyes    on    the    Princess    Sophia,    electress    and    duchess 
dowager  of  Hanover,  the  most  accomplished  princess  of 
her  age  (m).     For,  upon  the  impending  extinction  of  the 
protestant  posterity  of  Charles  the  First,  the  old  law  of 
regal  descent  directed  them  to  recur  to  the  descendants  of 
James   the    First ;    and  the   Princess  Sophia,  being   the 
youngest  daughter  of  Elizabeth,  queen  of  Bohemia,  who 
was  the  daughter  of  James  the  First,  was  the  nearest  of 
the   antient  blood  royal,  who  was  not  incapacitated   by 
professing  the  popish  religion.     On  her,  therefore,  and  the 
heirs  of  her  body,  being  protestants,  the  remainder  of  the 
crown,  expectant   on   the  death   of    King   William  and 
Queen  Anne  without  issue,  was  settled  by  statute  12  &  13 

(m)  Sandford,  in  liis  genealogical  reputed  the  most  learned,  the  second 

hintory,  published  A.  i>.  1677,  speaking  the  greaiust  artist,  and  the  last  one  of 

(p.  535)  of  the  Princesses  l^lizabeth,  the  most  accomplished  ladies  in  Ku- 

Louisa,  and  Sophia,  daughters- of  the  rupc. 
queen  of  Bohemia,  says,  the  first  was 
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[^Will.  III.  c.  2.  And  at  the  same  time  it  was  enacted, 
that  whosoever  should  hereafter  come  to  the  possession  of 
the  crowu  should  join  in  the  communion  of  the  church  of 
England  as  by  law  established. 

This  is  the  last  limitation  of  the  crown  that  has  been 
made  by  parliament;  and  these  several  actual  limitations, 
from  the  time  of  Henry  IV.  to  the  present,  do  clearly 
prove  the  power  of  the  king  and  parliament  to  new-model 
or  alter  the  succession.  And  indeed  it  is  now  again  made 
highly  penal  to  dispute  it ;  for  by  the  statute  6  Anne,  c.  7, 
it  is  enacted,  that  if  any  person  maliciously,  advisedly  and 
directly,  shall  maintain,  by  writing  or  printing,  that  the 
kings  of  this  realm  with  the  authority  of  parliament  are 
not  able  to  make  laws  to  bind  the  crown  and  the  descent 
thereof,  he  shall  be  guilty  of  high  treason  ;  or  if  he  main- 
tains the  same  by  only  preaching,  teaching,  or  advised 
speaking,  he  shall  incur  the  penalties  of  a  pramunire. 

The  Princess  Sophia  dying  before  Queen  Anne,  the  in- 
heritance thus  limited  descended  on  her  son  and  heir 
King  George  the  First ;  and  having  on  the  death  of  the 
queen  taken  eftect  in  his  person,  from  him  it  descended  to 
King  George  the  Second ;  from  him  to  his  grandson  and 
heir.  King  George  the  Third ;]]  from  him  to  his  son  George 
the  Fourth,  who  was  succeeded  by  his  brother  William 
the  Fourth  ;  and  from  the  monarch  last  mentioned,  the 
crown  descended  to  his  heiress  the  daughter  of  his  brother 
Edward,  our  present  gracious  sovereign  Queen  Vic- 
toria. 

[^Hence  it  is  easy  to  collect,  that  the  title  to  the  crown 
is  at  present  hereditary,  though  not  quite  so  absolutely 
hereditary  as  formerly  ;  and  the  common  stock  or  ancestor, 
from  whom  the  descent  must  be  derived,  is  also  diflerent. 
Formerly  the  common  stock  was  King  Egbert ;  then 
William  the  Conqueror ;  afterwards,  in  James  the  First's 
time,  the  two  common  stocks  united,  and  so  continued  till 
the  vacancy  of  the  throne  in  1688;  now  it  is  the  Princess 
Sophia,  in  whom  the  inheritance  was  vested  by  the  new 
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[[king  and  parliament.  Formerly  the  descent  was  abso- 
lute, and  the  crown  went  to  the  next  heir  without  any 
restriction;  but  now  upon  the  new  settlement,  the  inheri- 
tance is  conditional ;  being  limited  to  such  heirs  only  of 
the  body  of  the  Princess  Sophia  as  are  protestant  members 
of  the  church  of  England,  and  are  married  to  none  but 
protestants. 

In  the  due  medium  which  has  been  explained  between 
a  merely  elective  body  on  the  one  hand,  and  absolute  he- 
reditary right  on  the  other,  consists  the  true  constitutional 
notion  of  the  right  of  succession  to  the  imperial \;rown  of 
these  kingdoms.     The  extremes,  between  which  it  steers, 
are  each  of  them  equally  destructive  of  those    ends    for 
which  societies  were  formed  and  are  kept  on  foot.     Where 
the  magistrate,  upon  every  succession,  is  elected  by  the 
people,  and  may,  by  the  express  provision  of  the  laws,  be 
deposed  (if  not  punished)  by  his  subjects,  this  may  sound 
like  the  perfection  of  liberty,  and  look  well  enough  when 
delineated  on  paper;  but  in  practice  will  be  ever  produc- 
tive of   tumult,  contention   and   anarchy.     And,   on  the 
other    hand,    divine   indefeasible   heieditary    right,    when 
coupled  with  the  doctrine  of  unlimited  passive  obedience, 
is  surely  of  all  constitutions  the  most  thoroughly  slavish 
and   dreadful.     But  when  such  an  hereditary  right,  as  our 
Jaws  have  created  and  vested  in  the  royal  stock,  is  closely 
interwoven  with  those  liberties  which,  we  have  seen  in  a 
former  chapter,  are  equally  the  inheritance  of  the  subject; 
this  union  will  form  a  constitution,   in  theory  the  most 
beautiful   of  any,  in  practice  the  most  approved,  and  in 
duration,  it  is  to  be  hoped,  the  most  permanent.     It  was 
the  duty  of  an  expounder  of  our  laws  to  lay  this  constitu- 
tion before  the  student  in  its  true  and   genuine  light;  it  is 
the  duty  of  every  good  Englishman  to  understand,  to  re- 
vere, to  defend  it]] 
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CHAPTER  IV. 

OF  THE  ROYAL  FAMILY. 


Our  next  subject  of  consideration  is  the  royal  family;  of 
which  the  most  considerable  branch  (supposing  the  sceptre 
to  be  swayed  by  a  king)  is  the  queen. 

QThe  queen  of  England  is  either  queen  regent,  queea 
consort,  or  queen  dowager.  The  queen  regent,  regnant,  or 
sovereign,  is  she  who  holds  the  crown  in  her  own  right; 
as  the  first  (and  perhaps  the  second)  Queen  Mary,  Queen 
Elizabeth,  Queen  Anne,]]  and  our  present  gracious  sove- 
reign ;  [[and  such  a  one  has  the  same  powers,  prerogatives, 
rights,  dignities,  and  duties,  as  if  she  had  been  a  king. 
This  was  observed  in  the  entrance  of  the  second  chapter, 
and  is  expressly  declared  by  statute  1  Mary  I.  st.  3,  c.  1  (a). 
But  the  queen  consort  is  the  wife  of  the  reigning  king; 
and  she,  by  virtue  of  her  marriage,  is  participant  of  divers 
prerogatives  above  other  women  (6). 

And  first,  the  queen  consort  is  a  public  person,  ex- 
empt and  distinct  from  the  king;  and  not,  like  other 
married  women,  so  closely  connected  as  to  have  lost  all 
legal  or  separate  existence  so  long  as  the  marriage  con- 
tinues. For  the  queen  is  of  ability  to  purchase  lands,  and 
to  convey  them,  to  make  leases,  to  grant  copyholds,  and 
do  other  acts  of  ownership,  without  the  concurrence  of 

(a)  Mary  being  the  first  queeo  that  "  persons,"  who  might  be  induced  to 

had  sat  upon  the  English  thione,  this  think  that  a  queen  could  not  exercise 

statute  was  passed,  as  it  declares,  for  all  the  prerogatives  of  a  king. — Chris- 

"  the    extinguishment   of   the   doubt  tian's  Blackst. 

"  and  folly  of  malicious  and  igno>aDt  (/>)  Finch,  L.86. 

VOL.11.  .U  H 
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[[her  lord,  which  no  other  married  woman  can  do  (c) ;  a  pri- 
vilege as  old  as  the  Saxon  era  (d).  She  is  also  capable  of 
taking  a  grant  from  the  king  {e) ;  which  no  other  wife  is 
from  her  husband ;  and  in  this  particular  she  agrees  with 
the  Augusta,  or  piissima  regina  conjux  divi  imperatoris  of 
the  Roman  laws;  who,  according  to  Justinian  (/),  was 
equally  capable  of  making  a  grant  to  and  receiving  one 
from  the  emperor.  The  queen  of  England  hath  separate 
courts  and  offices  distinct  from  the  king's,  not  only  in 
matters  of  ceremony,  but  even  of  law ;  and  her  attorney 
and  solicitor  general  are  entitled  to  a  place  within  the  bar 
of  his  majesty's  courts,  together  with  the  king's  coun- 
seled). She  may  likewise  sue  and  be  sued  alone,  without 
joining  her  husband.  She  may  also  have  a  separate  pro- 
perty in  goods  as  well  as  lands,  and  has  a  right  to  dis- 
pose of  them  by  will.  In  short,  she  is  in  all  legal  pro- 
ceedings looked  upon  as  a  feme  sole,  and  not  as  a  feme 
covert;  as  a  single,  not  a  married  woman  (A).  For  which 
the  reason  given  by  Sir  Edward  Coke  is  this ;  because  the 
wisdom  of  the  common  law  would  not  have  the  king 
(whose  continual  care  and  study  is  for  the  public,  and 
circa  ardua  regni),  to  be  troubled  and  disquieted  on  ac- 
count of  his  wife's  domestic  affairs ;  and  therefore  it  vests 
in  the  queen  a  power  of  transacting  her  own  concerns 
without  the  intervention  of  the  king,  as  if  she  was  an 
unmarried  woman. 

The  queen  hath  also  many  exemptions  and  minute  pre- 
rogatives. For  instance,  she  pays  no  toll  (i) ;  nor  is  she 
liable  to  any  amercement  in  any  court  (A).  But  in  general, 
unless  where  the  law  has  expressly  declared  her  exempted, 
she  is  upon  the  same  footing  with  other  subjects:  being 
to  all  intents  and  purposes  the  king's  subject,  and  not  his 

(c)  4  Rep. 23.  (/)  Cod.6,  16,  2G. 

(d)  Seld.  Jan.  Angl.  1,  42.  (g)  Seld.  Tit.  Hon.  1 ,  6.  7. 

(«)  See  2  Geo.  3,  c.  1 ;  15  Geo.  3,  (/t)  Tincli,  L.  »6  j  Co.  LiU.  133. 

c.  33  ;  39  &  40  Geo.  3,  c.  88 ;  47  Geo.  (t)  Co.  Litt.  133. 

3,  St.  2,  c.  46.  (/c)  Finch,  L.185. 
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[[equal;  in  like  manner  as  in  the  imperial  law,  "  Augusta 
"  legihus  soluta  non  est  (I)." 

The  queen  is  entitled  to  an  antient  perquisite  called 
queen-gold,  or  aurum  regina,  which  is  a  royal  revenue, 
belonging  to  every  queen  consort  during  her  marriage  with 
the  king,  and  due  from  every  person  who  hath  made  a 
voluntary  offering  or  fine  to  the  king,  amounting  to  ten 
marks  or  upwards,  for  and  in  consideration  of  any  privi- 
leges, grants,  licences,  pardons,  or  other  matters  of  royal 
favour  conferred  upon  him  by  the  king;  and  it  is  due  in 
the  proportion  of  one  tenth  part  more,  over  and  above  the 
entire  offering  or  fine  made  to  the  king;  and  becomes  an 
actual  debt  of  record  to  the  queen's  majesty  by  the  mere 
recording  of  the  fine(w).  As  if  an  hundred  marks  of 
silver  be  given  to  the  king  for  liberty  to  take  in  mortmain, 
or  to  have  a  fair,  market,  park,  chase,  or  free-warren: 
there  the  queen  is  entitled  to  ten  marks  in  silver,  or  (what 
was  formerly  an  equivalent  denomination)  to  one  mark  in 
gold,  by  the  name  of  queen-gold,  or  aurum  regina  (m). 
But  no  such  payment  is  due  for  any  aids  or  subsidies 
granted  to  the  king  in  parliament  or  convocation ;  nor  for 
fines  imposed  by  courts  on  offenders  against  their  will ; 
nor  for  voluntary  presents  to  the  king,  without  any  consi- 
deration moving  from  him  to  the  subject ;  nor  for  any  sale 
or  contract  whereby  the  present  revenues  or  possessions 
of  the  crown  are  granted  away  or  diminished  (o). 

The  original  revenue  of  our  antient  queens,  before  and 
soon  after  the  conquest,  seems  to  have  consisted  in  cer- 
tain reservations  or  rents  out  of  the  demesne  lands  of  the 
crown,  which  were  expressly  appropriated  to  her  majesty, 
distinct  from  the  king.  It  is  frequent  in  domesday-book, 
after  specifying  the  rent  due  to  the  crown,  to  add  likewise 
the  quanity  of  gold  or  other  renders  reserved  to  the 
queen  (jd).     These  were  frequently  appropriated  to  parti- 

(0  Ff.  i.  3,  31.  (o)  Ibid. ;  Prya.  6 ;  Madoi,  Hist. 

(m)  Pryn.  Aur.  Reg.  2.  Exch.  242. 

(>0  12  Rep.  21  i  4  lust.  358.  (p)  Btdefordicire,  Mauer.  Lettuiie 

H  H   2 
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[^cular  purposes ;  to  buy  wool  for  her  majesty's  use  (</),  to 
purchase  oil  for  her  lamps  (r),  or  to  furnish  her  attire 
from  head  to  foot  (5),  which  was  frequently  very  costly,  as 
one  single  robe  in  the  fifth  year  of  Henry  II.  stood  the 
city  of  London  in  upwards  of  fourscore  pounds  (0.  A 
practice  somewhat  similar  to  that  of  the  eastern  countries, 
where  whole  cities  and  provinces  were  specifically  as- 
signed to  purchase  particular  parts  of  the  queen's  ap- 
parel (m).  And  for  a  farther  addition  to  her  income,  this 
duty  of  queen-gold  is  supposed  to  have  been  originally 
granted ;  those  matters  of  grace  and  favour,  out  of  which 
it  arose,  being  frequently  obtained  from  the  crown  by  the 
powerfiil  intercession  of  the  queen.  There  are  traces  of 
its  payment,  though  obscure  ones,  in  the  book  of  Domes- 
day, and  in  the  great  pipe-roll  of  Henry  the  First  (a;).  In 
the  reign  of  Henry  the  Second,  the  manner  of  collecting  it 
appears  to  have  been  well  understood,  and  it  forms  a  dis- 
tinct head  in  the  antient  Dialogue  of  the  Exchequer  (?/), 
written  in  the  time  of  that  prince,  and  usually  attributed 
to  Gervase  of  Tilbury.  From  that  time  downwards  it  was 
regularly  claimed  and  enjoyed  by  all  the  queen  consorts 
of  England  till  the  death  of  Henry  VIII.;  though,  after 
the  accession  of  the  Tudor  family,  the  collecting  of  it 
seems  to  have  been  much  neglected ;  and  there  being  no 

redd,  per  annum  xxii  lib.  3fc. ;  ad  opus  nario  regine  xx  s.     Mag.  Rot.  2  Hen. 

regin<e  ii  uncias  aiiri. —  Herefordscire.  2;  Madox,  Hist.  Exch.  419. 

In  Lene,  Sfc.  consuetud,  ut  prapositns  (t)  Pro  roba  ad  opus  regiutc,  quater 

manerii  vtniente  domina  sua  (regina)  xj  I.  el  li  s.  viiid.     JNlag.  Rot.  5Hen. 

in    manei:  pra^sentaret   ei   xviii   orns  2;  ibid.  250. 

denar.  ut  esset  ipsa  lata  animo.    Pryn.  (u )  Solere  aiuul  barharos  reges  Ver- 

Append.  to  Aur,  Ueg.  2,  3.  sarum  ac  Stirorum—uaoribus  civitates 

((/)  Causa    coudunundi    lanam    re-  uUribxiere ,  hoc  nwdo ;  ha:c  civitas  mii- 

gintr,     Domesd.  ibid.  lieri    redimiculum    prcebeat,    h<cc    in 

(r)  Ciuitas  Lundon.     Pro  oleo  ad  collum,  h<ec   in  crines,  ^e.     Cic.   in 

lampad.regimr.   Mag.Rot.  Pip,  temp.  Verrem,  lib.  3,  c.  33. 
Hen.  2,  ibid.  (i;)  Sue  Miulox,  Disccptat.  Kpistol. 

(»)  Vicecomes  Berkescire.  xri  I.  pro  74;  Pryn.  Aur.  Heg.  Append. 5. 
cappa  regintr.  Mag.  Rot.  Pip,  19 ;  22  (y)  Lib.  2,  c.  26. 

Hen.  2,  ibid.     Civitas  Lund,  corduba- 
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[[queen  consort  afterwards  till  the  accession  of  James  I.,  a 
period  of  near  sixty  years,  its  very  nature  and  quantity 
became  then  a  matter  of  doubt ;  and  being  referred  by  the 
king  to  the  chief  justices  and  chief  baron,  their  report  of 
it  was  so  very  unfavourable  (z),  that  his  consort  Queen 
Anne  (though  she  claimed  it)  yet  never  thought  proper 
to  exact  it.  In  1635,  11  Car.  I,,  a  time  fertile  of  expedi- 
ents for  raising  money  upon  dormant  precedents  in  our 
old  records  (of  which  ship  money  was  a  fatal  instance), 
the  king,  at  the  petition  of  his  queen,  Henrietta  Maria, 
issued  out  his  writ  (a)  for  levying  it;  but  afterwards  pur- 
chased it  of  his  consort  at  the  price  of  ten  thousand 
pounds  ;  finding  it  perhaps  too  trifling  and  troublesome  to 
levy.  And  when  afterwards,  at  the  restoration,  by  the 
abolition  of  the  military  tenures,  and  the  fines  that  were 
consequent  upon  them,  the  little  that  legally  remained  of 
this  revenue  was  reduced  to  almost  nothing  at  all,  in  vain 
did  Mr.  Prynne,  by  a  treatise  which  does  honour  to  his 
abilities  as  a  painful  and  judicious  antiquary,  endeavour 
to  excite  Queen  Catherine  to  revive  this  antiquated  claim. 

Another  antient  perquisite  belonging  to  the  queen  con- 
sort, mentioned  by  all  our  old  writers  (6),  and  therefore 
only  worthy  notice,  is  this  :  that,  on  the  taking  of  a  whale 
on  the  coasts,  which  is  a  royal  fish,  it  shall  be  divided 
between  the  king  and  queen ;  the  head  only  being  the 
king's  property,  and  the  tail  of  it  the  queen's.  "  De 
"  sturgione  observetur,  quod  rex  ilium  habebit  integrum  : 
"  de  balena  vero  sufficit,  si  rex  haheat  caput,  et  regina 
"  caudam."'2 

[[But  farther,  though  the  queen  is  in  all  respects  a  sub- 
ject, yet,  in  point  of  the  security  of  her  life  and  person, 
she  is  put  on  the  same  footing  with  the  king.     It  is  equally 

(s)  Mr.  Prynne,  with  some  appear-  (a)  19  Rym.  Feed.  721. 

ance  of  reason,  insinuates  that  their  (6)  BractoD,  1.  3,  c.  3  ;  Brittoo,  c. 

researches  were  very  superficial.  Aur.  17  ;  Flet.  1.  l,c.  45,  46. 
Reg.  1-25. 
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[[treason  (by  the  statute  25  Edw.  III.)  to  compass  or  ima- 
gine the  death  of  our  lady  the  king's  companion,  as  of 
the  king  himself :  and  to  violate  or  defile  the  queen  con- 
sort amounts  to  the  same  high  crime ;  as  well  in  the 
person  committing  the  fact,  as  in  the  queen  herself,  if  con- 
senting. A  law  of  Henry  the  Eighth  (c)  made  it  treason 
also  for  any  woman,  who  was  not  a  virgin,  to  marry  the 
king  without  informing  him  thereof :  but  this  law  was 
soon  after  repealed  (d ),  it  trespassing  too  strongly  as  well 
on  natural  justice  as  female  modesty.  If,  however,  the 
queen  be  accused  of  any  species  of  treason,  she  shall 
(whether  consort  or  dowager)  be  tried  by  the  peers  of  par- 
liament, as  Queen  Ann  Boleyn  was  in  28  Hen.  VIII. 

The  husband  of  a  queen  regnant,  as  Prince  George  of 
Denmark  was  to  Queen  Anne,[]  and  as  his  Royal  Highness 
Prince  Albert  now  is  to  her  Majesty,  \js  her  subject  (e)  ;[] 
but  in  the  case  of  the  prince  last  mentioned,  it  is  provided 
by  3  &  4  Vict.  c.  52,  that  if  there  be  issue  of  her  Majesty, 
who  at  her  demise  shall  become  king  or  queen  of  this 
realm,  his  royal  highness  shall,  until  such  issue  attain  the 
age  of  eighteen,  be  the  guardian  of  such  issue,  and  shall 
be  entitled  in  his  or  her  name,  and  under  the  style  of 
regent  of  the  united  kingdom,  to  exercise  the  royal  power. 
The  act,  however,  restrains  him  from  giving  the  royal 
assent  to  any  bill  for  varying  the  course  of  succession  to 
the  crown,  as  established  by  12  &  13  Will.  III.  c.  2,  or 
for  altering  the  act  of  uniformity  13  &  14  Car.  II.  c.  4, 
relative  to  the  services  and  ceremonies  of  the  Church  of 
England.  And  it  is  farther  provided,  that  if  after  becom- 
ing guardian  and  regent  he  should  profess,  or  marry  a 
person  who  professes,  the  Popish  religion,  or  should  cease 

(e)  Stat.  33  Hen.  8,  c.  21.  memorable  statute  in  the  2S  Edw.  3. 

(d)  This  was  a  clause  in  the  act,  — Christian's  Hlackst. 
which  attainted  Queen  Catherine  («)  The  act  of  naturalization  of  his 
Howard,  and  her  accomplices,  for  her  loyal  highness,  3  &  4  Vict.  c.  2,  re- 
incontinence  ;  but  it  was  not  repealed  quired,  in  the  usual  form,  that  he 
till  the  I  I-xlw.  6,  c.  12,  which  abro-  should  take  the  oaths  of  allegiance 
gated  all  treasons  created  since   the  and  supremacy. 
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to  reside  in  the  united  kingdom,  all  the  authorities  so 
vested  in  him  shall  determine. 

\^A  queen  dowager  is  the  widow  of  the  king,  and,  as 
such,  enjoys  most  of  the  privileges  belonging  to  her  as 
queen  consort.  But  it  is  not  high  treason  to  conspire  her 
death,  or  to  violate  her  chastity,  because  the  succession  to 
the  crown  is  not  thereby  endangered.  Yet  still,  pro  dig' 
nitate  regali,  no  man  can  marry  a  queen  dowager  without 
special  license  from  the  king,  on  pain  of  forfeiting  his 
lands  and  goods.  This,  Sir  Edward  Coke  (e)  tells  us, 
was  enacted  in  parliament  in  6  Hen.  VI.,  though  the  sta- 
tute be  not  in  print  (/).  But  she,  though  an  alien  bom, 
shall  still  be  entitled  to  dower  after  the  king's  demise, 
which  no  other  alien  is  {g).  A  queen  dowager,  when 
married  again  to  a  subject,  doth  not  lose  her  regal  dig- 
nity, as  peeresses  dowager  (when  commoners  by  birth) 
do  their  peerage  when  they  marry  commoners.  For  Ca- 
therine, queen  dowager  of  Henry  V.,  though  she  married 
a  private  gentleman,  Owen  ap  Meredith  ap  Theodore, 
commonly  called  Owen  Tudor,  yet,  by  the  name  of  Cathe- 
rine Queen  of  England,  maintained  an  action  against  the 
Bishop  of  Carlisle.  And  so  the  queen  dowager  of  Navarre 
marrying  with  Edmund  Earl  of  Lancaster,  brother  to 
King  Edward  the  First,  maintained  an  action  of  dower 
(after  the  death  of  her  second  husband)  by  the  name  of 
Queen  of  Navarre  (/<). 

The  Prince  of  Wales,  or  heir-apparent  to  the  crown, 
and  also  his  royal  consort,  and  the  princess  royal,  or  eldest 
daughter  of  the  king,  are  likewise  peculiarly  regarded  by 
the  laws.  For,  by  statute  25  Edw.  III.,  to  compass  or 
conspire  the  death  of  the  former,  or  to  violate  the  chastity 
of  either  of  the  latter,  are  as  much  high  treason  as  to  con- 

(e)  2  Inst.  18  ;  see  Riley's  Plac.  to  it  by  8  Hen.  6,  No.  7  ;  in  2  Inst.  18, 

Pari.  72.  .  by  6  Hen.   6,  No.  41.     In  Riley's 

(/■)  Co.  Litt.  31.  Plac.  Pari,  it  is  called  2  Hen.  6.— 

(  g)  Mr.  Hargrave,  in  a  note  to  Co.  Christian's  Blackst. 
Litt.  133,  says,  that  no  such  statute  (/i)  2  Inst.  50. 

can  be  found.     Lord  Coke  there  refers 
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[[spire  the  death  of  the  king,  or  violate  the  chastity  of  the 
queen.  And  this  because  the  Prince  of  Wales  is  next  in 
succession  to  the  crown,  and  to  violate  his  wife  might 
taint  the  blood  royal  with  bastardy :  and  the  eldest 
daughter  of  the  king  is  also  inheritable  as  sole  heir  (i) 
to  the  crown,  on  failure  of  issue  male,  and  therefore  more 
respected  by  the  laws  than  any  of  her  younger  sisters  ( ;) ; 
insomuch  that  upon  this  united  with  other  (feudal)  prin- 
ciples, while  our  military  tenures  were  in  force,  the  king 
might  levy  an  aid  for  marrying  his  eldest  daughter,  and 
her  only.  The  heir  apparent  to  the  crown  is  usually  made 
Prince  of  Wales  {k)  and  Earl  of  Chester  by  special  crea- 
tion and  investiture  (l) ;  but  being  the  sovereign's  eldest 
son,  he  is  by  inheritance  Duke  of  Cornwall  (during  the 
life  of  the  sovereign),  without  any  new  creation  (w). 

The  rest  of  the  royal  family  may  be  considered  in  two 
different  lights,  according  to  the  different  senses  in  which 
the  term  royal  family  is  used.  The  larger  sense  includes 
all  those  who  are  by  any  possibility  inheritable  to  the 
crown.  Such,  before  the  Revolution,  were  all  the  de- 
scendants of  William  the  Conqueror,  who  had  branched 
into  an  amazing  extent,  by  intermarriages  with  the  antient 
nobility.  Since  the  revolution  and  act  of  settlement,  it 
means  the  Protestant  issue  of  the  Princess  Sophia ;  now 

(«■)  The  expression  of  Ulackstone  is  Queen   Mary   and    Queen    Elizabeth 

that  she  is  "  alone  inherilable,"  &c.  were  created,  by  their  father  Henry  8, 

which,  as  remarked   by   Mr,  justice  Princesses  of  Wales,  eacii  of  them  at 

Coleridge,  does  not  clearly  convey  the  tlie  time  (the  latter  after  the  illegili- 

meaninK-  malion  of  IMaiy)  being  heir  presump- 

(j)  This  statute  perhaps  was  not  tive  to  the  crown. — 4  Hume,  113. 

meant  to  be  extended  to  the  princess  (/)  That  is,  by  letters  patent  under 

royal  when  she  had  younger  brothers  the  great  seal  of  England. — Christian's 

living,    for  the  issue   of  their  wives  Blackstone 

roust  inheiit  the  crown    before    the  (m)  The  Prince's  case,  8  Rep.  1  ; 

iuue  of  the  princess  royal,  yet  their  Scld.  Tit.  of  Hon.  2,  5  ;  vide  Simpson 

chastity  is  not  piotectcd  by  the  sta-  v.  Clayton,  4   Uing.  N.  C.  758 ;  and 

tute. — Christian's  Ulackst.  Clayton  v.  Lord  Grey,  1  Arnold,  312, 

(k)  This  creation  has  not  been  con-  note  (c). 
fined  to  the  heir  apparent,  for  both 
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[[comparatively  few  in  number,  but  which,  in  process  of 
time,  may  possibly  be  as  largely  diffused.  The  more  con- 
fined sense  includes  only  those,  who  are  within  a  certain 
degree  of  propinquity  to  the  reigning  prince,  and  to  whom, 
therefore,  the  law  pays  an  extraordinary  regard  and  re- 
spect; but,  after  that  degree  is  past,  they  fall  into  the 
rank  of  ordinary  subjects,  and  are  seldom  considered  any 
farther,  unless  called  to  the  succession  upon  failure  of  the 
nearer  lines.  For,  though  collateral  consanguinity  is  re- 
garded indefinitely,  with  respect  to  inheritance  or  succes- 
sion, yet  it  is  and  can  only  be  regarded  within  some  cer- 
tain limits,  in  any  other  respect,  by  the  natural  constitu- 
tion of  things  and  the  dictates  of  positive  law  (n). 

The  younger  sons  and  daughters  of  the  king,  and  other 
branches  of  the  royal  family,  who  are  not  in  the  imme- 
diate line  of  succession,  were  therefore  little  farther  re- 
garded by  the  antient  law  than  to  give  them  to  a  certain 
degree  precedence  before  all  peers  and  public  officers,  as 
well  ecclesiastical  as  temporal.  This  is  done  by  the  sta- 
tute 31  Hen.  VIII.  c.  10,  which  enacts  that  no  person, 
except  the  king's  children,  shall  presume  to  sit  or  have 
place  at  the  side  of  the  cloth  of  estate  in  the  parliament 
chamber ;  and  that  certain  great  officers  therein  named 
shall  have  precedence  above  all  dukes,  except  only  such 
as  shall  happen  to  be  the  king's  son,  brother,  uncle, 
nephew  (which  Sir  Edward  Coke  (o)  explains  to  signify 
grandson  or  nepos),  or  brother's  or  sister's  son.  There- 
fore, after  these  degrees  are  past,  peers  or  others  of  the 
blood  royal  are  entitled  to  no  place  or  precedence  except 
what  belongs  to  them  by  their  personal  rank  or  dignity  : 
which  made  Sir  Edward  Walker  complain  (p),  that  by  the 
hasty  creation  of  Prince  Rupert  to  be  Duke  of  Cumber- 
land, and  of  the  Earl  of  Lenox  to  be  the  duke  of  that 

(n)  See  Essay  on  Collateral  Con-  (o)  4  InsL.  362. 

sanguinity,  in  Law  Tracts,  4lo.  Oxon.  (p)  Tiacts,  p.  301. 

1771. 
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[[name,  previous  to  the  creation  of  King  Charles's  second 
son,  James,  to  be  Duke  of  York,  it  might  happen  that 
their  grandsons  would  have  precedence  of  the  grandsons 
of  the  Duke  of  York. 

Indeed  under  the  description  of  the  king's  children  his 
grandsons  are  held  to  be  included,  without  having  re- 
course to  Sir  Edward  Coke's  interpretation  of  nephew ; 
and  therefore  when  his  late  majesty  King  George  II.  cre- 
ated his  grandson  Edward,  the  second  son  of  Frederick 
Prince  of  Wales  deceased,  Duke  of  York,  and  referred  it 
to  the  house  of  lords  to  settle  his  place  and  precedence, 
they  certified  (17)  that  he  ought  to  have  place  next  to  the 
late  Duke  of  Cumberland,  the  then  king's  youngest  son  ; 
and  that  he  might  have  a  seat  on  the  left  hand  of  the 
cloth  of  estate.  But  when,  on  the  accession  of  his  late 
majesty  George  the  Third,  those  royal  personages  ceased 
to  take  place  as  the  children,  and  ranked  only  as  the 
brother  and  uncle,  of  the  king ;  they  also  left  their  seats 
on  the  side  of  the  cloth  of  estate:  so  that  when  the  Duke 
of  Gloucester,  his  majesty's  second  brother,  took  his  seat 
in  the  house  of  peers  (r),  he  was  placed  on  the  upper  end 
of  the  earl's  bench  (on  which  the  dukes  usually  sit)  next 
to  his  royal  highness  the  Duke  of  York.  And  in  1718, 
upon  a  question  referred  to  all  the  judges  by  King  George 
I.,  it  was  resolved,  by  the  opinion  of  ten  against  the  other 
two,  that  the  education  and  care  of  all  the  king's  grand- 
children while  minors  did  belong  of  right  to  his  majesty, 
as  king  of  this  realm,  even  during  their  father's  life  (5). 
But  they  all  agreed,  that  the  care  and  approbation  of  their 
marriages,  when  grown  up,  belonged  to  the  king  their 

(q)  Lords'  Journ.  24th  Apr.  1760.  independent  of  the  crown,  one  would 

(r)  Ibid.  lOlh  Jan.  1765.  have  been  inclined  to  have  suspected 

(»)  Forlcsc.   Al.   401 — 440.     The  ihe  sincerity  of  the  other  ten,  and  the 

authorities  and  arguments  of  the  two  authority  of  the  decision.     See  llarg. 

diuenting  judges,  Price  and  Kyre,  are  St.    Tr.    vol.  xi.  295. — ChristiaD's 

to  full  and  cogent  that,  if  this  ques-  Blackst. 

tion  had  arisen  before  the  judges  were 
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[[grandfather.  And  the  judges  have  more  recently  con- 
curred in  opinion  (t),  that  this  care  and  approbation  extend 
also  to  the  presumptive  heir  of  the  crown ;  though  to  what 
other  branches  of  the  royal  family  the  same  did  extend, 
they  did  not  find  precisely  determined.  The  most  frequent 
instances  of  the  crown's  interposition  go  no  farther  than 
nephews  and  nieces  («) ;  but  examples  are  not  wanting  of 
its  reaching  to  more  distant  collaterals  (i).  And  the  sta- 
tute 6  Henry  VI.  before  mentioned,  which  prohibits  the 
marriage  of  a  queen  dowager  without  tha  consent  of  the 
king,  assigns  this  reason  for  it  (y) :  "  because  the  dis- 
"  paragement  of  the  queen  shall  give  greater  comfort  and 
"  example  to  other  ladies  of  estate,  who  are  of  the  blood- 
"  royal,  more  lightly  to  disparage  themselves  (2)."  There- 
fore by  the  statute  28  Hen.  VIII.  c.  18,  (repealed,  among 
other  statutes  of  treasons,  by  1  Ed.  VI.  c.  12,)  it  was 
made  high  treason  for  any  man  to  contract  marriage  with 
the  king's  children  or  reputed  children,  his  sisters  or  aunts 
ex  parte  paterna,  or  the  children  of  his  brethren  or  sisters  ; 
being  exactly  the  same  degrees  to  which  precedence  is 
allowed  by  the  statute  31  Henry  VIII.  before  men- 
tioned.    And  now,  by  statute  12  Geo.  III.  c.  11,  no  de- 


(f)  Lords'  Journ,  28th  Feb.  1772. 

(i<)  See  (besides  the  instances  cited 
in  Fortesque  Aland)  for  brothers  and 
sisters ;  under  King  Edward  3, 4  Ryin. 
392,403,  41),  501,  508,  512,549, 
683  :— under  Henry  5.  9  Rym.  710, 
711,741 :— under  Edward  4,11  Kym. 
664,  565,590,  601 :— under  Henry  8, 
13  Rym.  249,  423  :— under  Edwaid 
6,  7  St.  Tr.  3,  8,  For  nephews  and 
nieces  ;  under  Hen.  3,  1  Rym.  852  : 
—under  Edward  1,  2  Rym.  489  :— 
under  Edward  3,  5  Rym.  561  : — 
under  Richaid  2,  7  Rym.  264:— un- 
der Richard  3,  12  Rym.  232,  244  :— 
under  Henry  8,  15  Rym.  26,  31. 

(i)  To  great  nieces ;  under  Ed- 
ward 2,  3  Rym.  575,  644.     To  first 


cousins;  under  Edward  3,  5  Rym. 
177.  To  second  and  third  coutios  ; 
under  Edward  3,  5  Rym.  729:— 
under  Richard  2,  7  Rym.  225  ;— 
under  Henry  6,  10  Rym.  322;— 
under  Henry  7,  12  Rym.  529  ; — un- 
der Queen  Elizabeth,  Camb.  Ann. 
A. D.  1562.  To  fourth  cousins ;  under 
Henry  7,  12  Rym. 329.  To  the  blood- 
royal  in  general ;  under  Richard  2, 
7  Rym.  787. 

(v)  The  occasion  of  this  statute 
was  the  marriage  of  Catherine,  mo- 
ther to  Henry  6,  with  Owen  Tudor, 
a  private  Gentleman.  —  Christian's 
Blackst. 

(x;  Ril.  Plac.  Pari.  672. 
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[[scendant  of  the  body  of  King  George  II.  (other  than  the 
issue  of  princesses  married  into  foreign  families)  is  capable 
of  contracting  matrimony,  without  the  previous  consent  of 
the  sovereign  signified  under  the  great  seal ;  and  any  mar- 
riage contracted  without  such  consent  is  void.  Provided, 
that  such  of  the  said  descendants  as  are  above  the  age  of 
twenty-five  may,  after  a  twelvemonth's  notice  given  to  the 
privy  council,  contract  and  solemnize  marriage  without  the 
consent  of  the  crown ;  unless  both  houses  of  parliament 
shall,  before  the  expiration  of  the  said  year,  expressly 
declare  their  disapprobation  of  such  intended  marriage. 
And  all  persons  solemnizing,  assisting,  or  being  present 
at,  any  such  prohibited  marriage,  shall  incur  the  penalties 
of  the  statute  of  pramunire. 
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CHAPTI'IR  V. 

OF  THE  ROYAL  COUNCILS  AND  OF  THE  OFFICERS 
OF  STATE. 


The  fourth  point  of  view,  in  which  we  are  to  consider  the 
sovereign,  is  with  regard  to  his  councils.  QFor,  in  order  to 
assist  him  in  the  discharge  of  his  duties,  the  maintenance 
of  his  dignity,  and  the  exertion  of  his  prerogative,  the  law 
hath  assigned  him  a  diversity  of  councils  to  advise  with. 

1.  The  first  of  these  is  the  high  court  of  parliament, 
whereof  we  have  already  treated  at  large. 

2.  Secondly,  the  peers  of  the  realm  are  by  their  birth 
hereditary  councillors  of  the  crown,  and  may  be  called 
together  by  the  sovereign  to  impart  their  advice  in  all 
matters  of  importance  to  the  realm,  either  in  time  of  parlia- 
ment, or  (which  hath  been  their  principal  use)  when  there 
is  no  parliament  in  being  (a).  Accordingly  Bracton  (A), 
speaking  of  the  nobility  of  his  time,  says  they  might  pro- 
bably be  called  "  consules,  a  consulendo  ;  reyes  enim  tales 
**  sibi  associant  ad  consulendumJ"  And  in  our  law  books  (c) 
it  is  laid  down,  that  peers  are  created  for  two  reasons ; 
\,ad  consulendum,  2,  ad  defendendum  regem:  on  which 
account  the  law  gives  them  certain  great  and  high  privi- 
leges ;  such  as  freedom  from  arrests,  &c.  even  when  no 
parliament  is  sitting  :  because  it  intends,  that  they  are 
always  assisting  the  sovereign  with  their  counsel  for  the 

(a)  Co.  Litt.  HO.  (c)  7  Rep.  34  ;  9   Rtp.  49  ;  12 

(6)  L.  I.e.  8.  Rep.  96. 
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{^commonwealth,  or  keeping  the  realm  in  safety  by  their 
prowess  and  valour. 

Instances  of  conventions  of  the  peers,  to  advise  the 
crown,  have  been  in  former  times  very  frequent,  though 
now  fallen  into  disuse  by  reason  of  the  more  regular  meet- 
ings of  parliaments.  Sir  Edward  Coke  (e)  gives  us  an 
extract  of  a  record,  5  Hen.  IV.  concerning  an  exchange 
of  lands  between  the  king  and  the  Earl  of  Northumber- 
land, wherein  the  value  of  each  was  agreed  to  be  settled 
by  advice  of  parliament,  (if  any  should  be  called  before 
the  feast  of  Saint  Lucia,)  or  otherwise  by  advice  of  the 
grand  council  of  peers,  which  the  king  promises  to  as- 
semble before  the  said  feast,  in  case  no  parliament  shall  be 
called.  Many  other  instances  of  this  kind  of  meeting  are 
to  be  found  under  our  antient  kings ;  though  the  formal 
method  of  convoking  them  had  been  so  long  left  off,  that 
when  King  Charles  I.  in  1640  issued  out  writs  under  the 
great  seal  to  call  a  great  council  of  all  the  peers  of  Eng- 
land to  meet  and  attend  his  majesty  at  York,  previous  to 
the  meeting  of  the  long  parliament,  the  Earl  of  Claren- 
don (  f)  mentions  it  as  a  new  invention,  not  before  heard 
of;  that  is,  as  he  explains  himself,  so  old  that  it  had  not 
been  practised  in  some  hundreds  of  years.  But,  though 
there  had  not  so  long  before  been  an  instance,  nor  has  there 
been  any  since,  of  assembling  them  in  so  solemn  a  manner, 
yet  in  cases  of  emergency  our  princes  have  at  several  times 
thought  proper  to  call  for  and  consult  as  many  of  the 
nobility  as  could  easily  be  got  together ;  as  was  particu- 
larly the  case  with  King  James  the  Second,  after  the  land- 
ing of  the  Prince  of  Orange,  and  with  the  Prince  of 
Orange  himself,  before  he  called  that  convention  parlia- 
ment, which  afterwards  called  him  to  the  throne. 

Besides  this  general  meeting,  it  is  usually  looked  upon 
to  be  the  right  of  each  particular  peer  of  the  realm  to  de- 
mand an  audience  of  the  sovereign,  and  to  lay  before  hira 

(f)  1  iDit.  no.  (/)  Ili&t.  b.2. 
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[[with  decency  and  respect,  such  matters  as  he  shall  judge 
of  importance  to  the  public  weal.  And  therefore,  in  the 
reign  of  Edward  II.  it  was  made  an  article  of  impeach- 
ment in  parliament  against  the  two  Hugh  Spencers,  father 
and  son,  for  which  they  were  banished  the  kingdom, 
"  that  they  by  their  evil  covin  would  not  suffer  the  great 
"  men  of  the  realm,  the  king's  good  counsellors,  to  speak 
"  with  the  king,  or  to  come  near  him,  but  only  in  the 
"  presence  and  hearing  of  the  said  Hugh  the  father  and 
"  Hugh  the  son,  or  one  of  them,  and  at  their  will,  and 
"  according  to  such  things  as  pleased  them  (^)." 

3.  A  third  council  belonging  to  the  sovereign  are,  ac- 
cording to  Sir  Edward  Coke  (A),  his  judges  of  the  courts 
of  law  for  law  matters.  And  this  appears  frequently  in 
our  statutes,  particularly  14  Edw.  III.  c.  5,  and  in  other 
books  of  law.]]  For  when  the  king's  (or  queen's)  council 
is  mentioned  generally,  \ji  must  be  defined,  particularized, 
and  understood,  secundum  suhjectam  materiam.^  [[There- 
fore when,  by  stat.  16  Rich.  II.  c.  5,  it  was  made  a  high 
offence  to  import  into  this  kingdom  any  papal  bulls,  or 
other  processes  from  Rome  ;  and  it  was  enacted,  that  the 
offenders  should  be  attached  by  their  bodies,  and  brought 
before  the  king  and  his  council  to  answer  for  such  offence ; 
here,  by  the  expression  of  the  king's  council  were  under- 
stood the  king's  judges  of  his  courts  of  justice,  the  subject 
mutter  being  legal ;  this  being  the  general  way  of  inter- 
preting the  word  council  (i). 

4.  But  the  principal  council  belonging  to  the  sovereign 
is  his  privy  council,  which  is  generally  called  by  way  of 
eminence,  the  council.  And  this,  according  to  Sir  Edward 
Coke's  description  of  it  (A),  is  a  noble,  honourable,  and 
reverend  assembly,  of  the  king  and  such  as  he  wills  to  be 
of  his  privy  council,  in  the  king's  court  or  palace.     The 


(g)  4  Inst.  53.  (i)  3  Inst.  125. 

(A)  1  Inst.  110.  (/()  4  Inst.  63. 
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[[sovereign's  will  is  the  sole  constituent  of  a  privy  coun- 
cillor; and  this  also  regulates  their  number,  which  of 
antient  time  was  twelve  or  thereabouts.  Afterwards  it 
increased  to  so  large  a  number  that  it  was  found  incon- 
venient for  secrecy  and  dispatch ;  and  therefore  King 
Charles  the  Second,  in  1679,  limited  it  to  thirty;  whereof 
fifteen  were  to  be  the  principal  officers  of  state,  and  those 
to  be  councillors  virtute  officii  ;  and  the  other  fifteen  were 
composed  of  ten  lords  and  five  commoners  of  the  king's 
choosing  {n).  But  since  that  time  the  number  has  been 
much  augmented,  and  now  continues  indefinite.]]  No  in- 
convenience however  arises  from  this  extension  of  number, 
as,  with  the  exception  of  such  of  them  as  are  called  cabinet 
ministers,  the  privy  councillors  are  not  in  modern  practice 
ordinarily  summoned  to  advise  the  sovereign  on  affairs  of 
state.  The  cabinet  ministers  (or  cabinet  council)  are  those 
privy  councillors  who,  being  more  immediately  honoured 
with  the  sovereign's  confidence,  actually  conduct  the  busi- 
ness of  the  government,  and  assemble  for  that  purpose 
from  time  to  time,  as  the  public  exigencies  require.  It  is 
this  body,  and  not  the  privy  council  at  large,  that  is  always 
understood  when  mention  is  made  of  the  king's  (or  queen's) 
"administration."  Each  of  its  members  is  usually  in- 
vested with  one  of  the  principal  offices  of  state,  including 
always  (among  others)  that  of  the  lord  president  of  the 
council,  a  very  antient  office  in  this  realm  (o). 

[[Privy  councillors  are  made  by  the  king's  nomination, 
without  either  patent  or  grant;  and  on  taking  the  neces- 
sary oaths,  they  become  immediately  privy  councillors 
during  the  life  of  the  king  that  chooses  them,  but  subject 
to  removal  at  his  discretion. 


(n)  Temple's  Mem.  pirt.  3.  bene  placito.    John,   Bishop  of  Nor- 

(u)  Lord  Coke  says  (4   Inst.  55),  wirli,  was  president  of  llie  council  in 

that  there  is,  and  of  antient  time  hath  anno   7    Regis   Johannis.      Dormivit 

been,  a  president  of  the  council.     It  tamen    koc  officium    regmiute  magna 

wa»   never    granted    but    by    letters-  Elitabetha. — Chrbtian's  BUckst. 
patent,  under  the  great  scul,  ilumnte 
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[[As  to  the  qualifications  of  members  to  sit  at  this  board; 
any  natural-born  subject  of  England  is  capable  of  being  a 
member  of  the  privy  council,  on  taking  certain  oaths  for 
security  of  the  government.  But  in  order  to  prevent  any 
persons  under  foreign  attachments  from  insinuating  them- 
selves into  this  important  trust,  as  happened  in  the  reign 
of  King  William  in  many  instances,  it  is  enacted  by  the 
act  of  settlement  (/)),  that  no  person  born  out  of  the  do- 
minions of  the  crown  of  England,  unless  born  of  English 
parents,  even  though  naturalized  by  parliament,  shall  be 
capable  of  being  of  the  privy  council. 

The  duty  of  a  privy  councillor  appears  from  the  oath  of 
office  («7),  which  consists  of  seven  articles  : — 1.  To  advise 
the  king  according  to  the  best  of  his  cunning  and  discre- 
tion. 2.  To  advise  for  the  king's  honour  and  good  of  the 
public,  without  partiality  through  aflection,  love,  meed, 
doubt  or  dread.  3.  To  keep  the  king's  counsel  secret. 
4.  To  avoid  corruption.  5.  To  help  and  strengthen  the 
execution  of  what  shall  be  there  resolved.  6.  To  with- 
stand all  persons  who  would  attempt  the  contrary.  And 
lastly,  in  general,  7,  To  observe,  keep,  and  do  all  that  a 
good  and  true  counsellor  ought  to  do  to  his  sovereign 
lord  (r).] 

Though  the  privy  council  at  large  does  not  in  general 
assemble  to  advise  on  affairs  of  state,  there  are  other  oc- 
casions on  which  it  meets  to  discharge  official  duties;  the 
summonses  in  these  cases  being  usually  confined  however 
to  a  certain  portion  of  its  members.  One  of  its  principal 
duties  Qis  to  inquire  into  all  oflPences  against  the  govern- 
ment, and  to  commit  the  offenders  to  safe  custody,  in 
order  to  take  their  trial  in  some  of  the  courts  of  law. 

(p)  Stat.  12  &  13  Will.  3,  c.  2;  cillor ;  and  by  9  Anoe,  c.  16.  it  was 

et  vide  1  Geo.  1,  st.  2,  c.  4.  made  felony  (or  any  person  to  attempt 

(?)  4  Inst.  54.  to    kill    or  unlawfully  maim  a   privy 

(r)  By  Stat.  3  Hen.  7,c.  14,  it  was  councillor  in  the  execution  of  his  office. 

formerly  felony  for  any  of  the  king's  But  both  statutes  are  now  repealed  by 

menial  servants  to  conspire  or  imagine  9Geo.  4,  c.  31. 

to  take  away  the  life  of  a  privy  coun- 

VOL.  II.  .1  I 
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QBut  its  jurisdiction  herein  is  only  to  inquire,  and  not  to 
punish ;  and  the  persons  committed  by  it  are  entitled  to 
their  habeas  corpus  by  statute  16  Car.  I.  c.  10,  as  much 
as  if  committed  by  an  ordinary  justice  of  the  peace.  And 
by  the  same  statute,  the  Court  of  Star  Chamber  and  the 
Court  of  Requests,  both  of  which  consisted  of  privy 
councillors,  were  dissolved;  and  it  was  declared  illegal 
for  them  to  take  cognizance  of  any  matter  of  property 
belonging  to  the  subjects  of  this  kingdom.]]  In  certain 
cases  also,  the  privy  council  has  judicial  power,  viz.  in 
colonial  causes,  which  arise  out  of  the  jurisdiction  of  this 
kingdom ;  in  appeals  from  the  lord  chancellor  in  matters 
of  lunacy  or  idiotcy  {s) ;  in  appeals  from  the  ecclesiastical 
and  maritime  courts  {t),  and  in  applications  to  prolong 
the  term  of  patents  for  new  inventions  {u),  and  to  license 
the  republication  of  books  under  the  Copyright  Act  {x). 
[[As  to  colonial  causes,  it  is  to  be  observed,  that  this  ju- 
risdiction is  both  original  and  appellate.  Whenever  a 
question  arises  between  two  provinces  out  of  the  realm, 
as  concerning  the  extent  of  their  charters  and  the  like,  the 
king  in  his  council  exercises  original  jurisdiction  therein, 
upon  the  principles  of  feudal  sovereignty.  And  so  like- 
wise when  any  person  claims  an  island  or  a  province,  in 
the  nature  of  a  feudal  principality,  by  grant  from  the  king 
or  his  ancestors,  the  determination  of  that  right  belongs 
to  the  king  (or  queen)  in  council ;  as  was  the  case  of  the 
Earl  of  Derby,  with  regard  to  the  Isle  of  Man,  in  the 
reign  of  Queen  Elizabeth ;  and  the  Earl  of  Cardigan  and 
others,  as  representatives  of  the  Duke  of  Montague,  with 
relation  to  the  Island  of  St.  Vincent,  in  1 764.]]  And  to 
the  same  supreme  tribunal  there  is,  besides,  in  causes  of 
a  certain  amount,  an  appeal  in  the  last  resort  from  the 
sentence  of  every  court  of  justice  throughout  the  colonies 

(0  Sheldon  V.  Fortetcue,3P.WinB.  (u)  5  &  6  Will.  4.  c.  83  ;  2  &  3 

108.  Vict.  c.  67. 

(t)  2  4c  3  Will.  4,  c.  92;  3  5c  4  (x)  6  &  6  Vict.  c.  45,  s.  5. 
Will.4,  c.41,u.  2,31. 
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and  dependencies  of  the  realm.  Practically,  however,  all 
the  judicial  authority  of  the  privy  council  is  now  exercised 
by  a  committee  of  privy  councillors,  called  the  Judicial 
Committee  of  the  Privy  Council  (y) ;  who  hear  the  alle- 
gations and  proofs,  and  make  their  report  to  her  majesty 
in  council,  by  whom  the  judgment  is  finally  given. 

This  judicial  committee  is  by  statute  to  consist  of  the 
lord  president,  the  lord  chancellor,  and  such  of  the  mem- 
bers of  the  council  as  shall  from  time  to  time  hold  certain 
judicial  offices  enumerated  in  the  act;  and  all  persons 
members  of  the  council  who  shall  have  been  president 
thereof,  or  chancellor  of  Great  Britain,  or  shall  have  held 
any  of  the  above  offices.  And  any  two  other  persons, 
being  members  of  the  council,  may  be  appointed  to  be 
members  of  the  committee.  No  matter  can  be  heard  un- 
less in  the  presence  of  four  members  of  the  committee ; 
and  a  majority  of  those  present  at  the  hearing  must  con- 
cur in  the  judgment. 

QThe  dissolution  of  the  privy  council  depends  upon  the 
sovereign's  pleasure ;  and  he  may,  whenever  he  thinks 
proper,  discharge  any  particular  member,  or  the  whole  of 
it,  and  appoint  another.  By  the  common  law,  also,  it 
was  dissolved  ipso  facto  by  the  sovereign's  demise,  as 
deriving  all  its  authority  from  him.  But  now,  to  prevent 
the  inconveniences  of  having  no  council  in  being  at  the 
accession  of  a  new  prince,  it  is  enacted  by  statute  6  Anne, 
c.  7,  that  the  privy  council  shall  continue  for  six  months 
after  the  demise  of  the  crown,  unless  sooner  determined 
by  the  successor.^ 

(v)  Established  by  3  &  4  Will.  4,  Gnng.  222 ;  Pen  v.  Baltimore.  1  Ves. 

c.  41.     See  the  jumdiction  of  the  sen.  444  ;  Chesterton  e.  Farlar,  7  Ad. 

privy  council  and  judicial  committee  &  £1.  713. 
discussed.    Exp.    Smyth,    1  Tyr.    & 
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CHAPTER  VI. 

OF  THE  ROYAL  PREROGATIVE. 


[[One  of  the  principal  bulwarks  of  the  British  constitution 
is  the  hraitation  of  the  sovereign's  prerogative^  (or  regal 
power)  [[by  bounds  so  certain  and  notorious,  that  it  is 
impossible  he  should  ever  exceed  them,  without  the  con- 
sent of  the  people  on  the  one  hand,  or  without,  on  the 
other,  a  violation  of  that  original  contract,  which  in  all 
states  impliedly,  and  in  ours  most  expressly,  subsists  be- 
tween the  prince  and  the  subject.  It  will  now  be  our 
business  to  consider  the  nature  of  this  prerogative  mi- 
nutely; to  demonstrate  its  necessity  in  general;  and  to 
mark  out  in  the  most  important  instances  its  particular 
extent  and  restrictions. 

There  cannot  be  a  stronger  proof  of  that  genuine  free- 
dom, which  is  the  boast  of  this  age  and  country,  than  the 
power  of  discussing  and  examining,  with  decency  and 
respect,  the  nature  and  limits  of  the  prerogative;  a 
topic,  that  in  some  former  ages  was  thought  too  delicate 
and  sacred  to  be  profaned  by  the  pen  of  a  subject.  It 
was  ranked  among  the  arcana  imperii,  and,  like  the  mys- 
teries of  the  bona  dea,  was  not  suHered  to  be  pried  into  by 
any  but  such  as  were  initiated  in  its  service :  because  per- 
haps the  exertion  of  the  one,  like  the  solemnities  of  the 
other,  would  not  bear  the  inspection  of  a  rational  and 
sober  inquiry.  The  glorious  Queen  Elizabeth  herself  made 
no  scruple  to  direct  her  parliaments  to  abstain  from  dis- 
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[[coursing  of  matters  of  state  (a) ;  and  it  was  the  constant 
language  of  this  favourite  princess  and  her  ministers,  that 
even  that  august  assembly  "  ought  not  to  deal,  to  judge, 
"  or  to  meddle  with  her  majesty's  prerogative  royal  (/>)." 
And  her  successor,  King  James  the  First,  who  had  im- 
bibed high  notions  of  the  divinity  of  regal  sway,  more 
than  once  laid  it  down  in  his  speeches,  that,  "as  it  is 
"  atheism  and  blasphemy  in  a  creature  to  dispute  what 
"  the  Deity  may  do,  so  it  is  presumption  and  sedition  in  a 
"  subject  to  dispute  what  a  king  may  do  in  the  height  of 
"  his  power :  good  Christians,"  he  adds,  "  will  be  content 
"  with  God's  will,  revealed  in  his  word  ;  and  good  subjects 
"  will  rest  in  the  king's  will,  revealed  in  his  law  (c)." 

But,  whatever  might  be  the  sentiments  of  some  of  our 
princes,  this  was  never  the  language  of  our  antient  consti- 
tution and  laws.  The  limitation  of  the  regal  authority  was 
a  first  and  essential  principle  in  all  the  Gothic  systems 
of  government  established  in  Europe ;  though  gradually 
driven  out  and  overborne  by  violence  and  chicane  in 
most  of  the  kingdoms  on  the  continent.]]  In  support  of 
the  same  principle,  we  may  refer  to  Qlhe  sentiments  of 
Bracton  and  Fortescue,  at  the  distance  of  two  centuries 
from  each  other.  And  Sir  Henry  Finch,  under  Charles  the 
First,  after  the  lapse  of  two  centuries  more,  though  he  lays 
down  the  law  of  prerogative  in  very  strong  and  emphatical 
terms,  yet  qualifies  it  with  a  general  restriction  in  regard 
to  the  liberties  of  the  people.  "  The  king  hath  a  prero- 
"  gative  in  all  things,  that  are  not  injurious  to  the  subject; 
"  for  in  them  all  it  must  be  remembered,  that  the  king's 
"  prerogative  stretcheth  not  to  the  doing  of  any  wrong  (J)." 
Nihil  enim  aliud  potest  rear,  nisi  id  solum  (juod  de  jure 
potest  (e).  And  here  it  may  be  some  satisfaction  to  re- 
mark how  widely  the  civil  law  ditTers  from  our  own,  with 
regard  to  the  authority  of  the  laws  over  the  prince,  or  (as 

(a)  Dewes,  479.  (d)  Finch.  L.  84.  85. 

(b)  Ibid.  645.  (e)  Bracton,  1.  3.  tr.  1.  c.  9. 

(c)  King  James's  Works,  557. 531. 
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\jL  civilian  would  rather  have  expressed  it)  the  authority  of 
the  prince  over  the  laws.  It  is  a  maxim  of  the  English 
law,  as  we  are  informed  by  Bracton,  that  "  rex  debet  esse 
"  sub  lege,  quia  lex  facit  regent ;"  the  imperial  law  will  tell 
us,  that  "  in  omnibus  imperatoris  excipiiur  fortuna,  cui 
"  ipsas  leges  Deus  subjecit(g).''  We  shall  not  long  hesi- 
tate to  which  of  them  to  give  the  preference,  as  most 
conducive  to  those  ends  for  which  societies  were  framed, 
and  are  kept  together  j  especially  as  the  Roman  lawyers 
themselves  seem  to  be  sensible  of  the  unreasonableness  of 
their  own  constitution.  "  Decet  tamen  principem"  says 
Paulus,  "  servare  leges,  quibus  ipse  solutus  est  (A)."  This 
is  at  once  laying  down  the  principle  of  despotic  power, 
and  at  the  same  time  acknowledging  its  absurdity.]] 

The  just  limitation  of  the  king's  prerogative  is  indeed 
essential  to  the  idea  of  political  or  civil  liberty,  a  subject 
of  which  the  consideration  seems  properly  to  belong  to 
this  place  {i).  Man,  [[considered  as  a  free  agent,  endowed 
with  discernment  to  know  good  from  evil,  and  with  power 
of  choosing  those  measures  which  appear  to  him  to  be  most 
desirable,]]  possesses  a  right  which  may  be  denominated 
his  natural  liberty.  This  [[consists  properly  in  a  power  of 
acting  as  one  thinks  fit,  without  any  restraint  or  control, 
except  by  the  law  of  nature,  being  a  right  inherent  in  us 
by  birth,  and  one  of  the  gifts  of  God  to  man  at  his  creation, 
when  he  endowed  him  with  the  faculty  of  free  will.  But 
every  man  when  he  enters  into  society  gives  up  a  part 
of  his  natural  liberty,  as  the  price  of  so  valuable  a  pur- 
chase, and,  in  consideration  of  receiving  the  advantages 
of  mutual  commerce,  obliges  himself  to  conform  to  those 
laws  which  the  community  has  thought  proper  to  esta- 
blish. And  this  species  of  legal  obedience  and  conformity 
is   infinitely  more  desirable  than  that  wild  and   savage 

(f )  Nov.  105,  8.  2.  absolute  Rights  of  Individuals,"  vol. 

(Ji)  Ff.  32,  1,  23.  i.  p.  125.     Id  the  arrangement  of  the 

(i)  The  lubject  is  introduced  by  present  work  it  evidently  belongs  to 

BIdckitonc  ill  his  Chapter  "  Of  the  the  division  of  "  Public  Rights." 
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[[liberty  which  is  sacrificed  to  obtain  it.  For  no  man  that 
considers  a  moment  would  wish  to  retain  the  absolute  and 
uncontrolled  power  of  doing  whatever  he  pleases,  the  con- 
sequence of  which  is,  that  every  other  man  would  also 
have  the  same  power,  and  that  there  would  be  no  security 
to  individuals  in  any  of  the  enjoyments  of  life.  Political, 
therefore,  or  civil  liberty  (which  is  that  of  a  member  of 
society),  is  no  other  than  natural  liberty,  so  far  restrained 
by  human  laws  (and  no  farther)  as  is  necessary  and  ex- 
pedient for  the  general  advantage  of  the  public.  Hence 
we  may  collect,  that  the  law  which  restrains  a  man  from 
doing  mischief  to  his  fellow  creatures,  though  it  diminishes 
the  natural,  increases  the  civil  liberty  of  mankind.]]  On 
the  other  hand  all  Qlaws  (whether  made  with  or  without 
our  consent),  if  they  regulate  and  constrain  our  conduct 
in  matters  of  mere  indiflerence,  without  any  good  end  in 
view,  are  regulations  destructive  of  liberty  ;  whereas  if  any 
public  advantage  can  arise  from  observing  the  precept 
imposed,  the  control  of  our  private  inclinations  in  one  or 
two  particular  points  will  conduce  to  preserve  our  general 
freedom  in  others  of  more  importance,  by  supporting  that 
state  of  society  which  alone  can  secure  our  independence. 
Thus  the  statute  of  King  Edward  IV.(/),  which  forbade 
the  fine  gentlemen  of  those  times  (under  the  degree  of  a 
lord)  to  wear  pikes  upon  their  shoes  or  boots  of  more  than 
two  inches  in  length,  was  a  law  that  savoured  of  oppres- 
sion, because,  however  ridiculous  the  fashion  then  in  use 
might  appear,  the  restraining  it  by  pecuniary  penalties 
could  serve  no  purpose  of  common  utility.  But  the  sta- 
tute of  King  Charles  II.  (m)  which  prescribed  a  thing 
seemingly  as  indifferent,  a  dress  for  the  dead  (who  are 
all  ordered  to  be  buried  in  woollen),  is  a  law  consistent 
with  public  liberty,  for  it  was  intended  to  encourage  the 
staple  trade  of  the  nation.  So  that  laws  when  prudently 
framed  are  by  no  means  subversive,  but  rather  introduc- 

(0  3  Edw.  4,  c.  5. 

(m)  30  Car.  2,  st.  1 ,  c.  3,  now  repealed,  54  Geo.  3,  c.  108. 
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Qive  of  liberty ;  for,  as  Mr.  Locke  Las  well  observed  (n), 
where  there  is  no  law  there  is  no  freedom.  But  then,  on  the 
other  hand,  that  constitution  or  frame  of  government,  that 
system  of  laws  is  alone  calculated  to  maintain  civil  liberty, 
which  leaves  the  subject  entire  master  of  his  own  conduct, 
except  in  those  points  wherein  the  public  good  requires 
some  direction  or  restraint.^  Civil  liberty,  however,  may 
be  compromised,  not  only  by  the  introduction  of  unrea- 
sonable enactments,  but  by  permitting  any  individual  or 
set  of  individuals  to  infringe  at  pleasure  those  which  are 
once  established  ;  and  it  is  then  only  perfect  when  the 
laws  are  both  made  in  a  wise  and  patriotic  spirit,  and 
guarded  from  infringement  by  the  governing  power. 

TThe  idea  and  practice  of  civil  liberty,  in  this  its  com- 
plete sense,  flourish  in  the  highest  vigour  in  these  king- 
doms, the  legislature  and  of  course  the  laws  of  England 
being  peculiarly  adapted  to  the  preservation  of  this  ines- 
timable blessing,  even  to  the  meanest  subject.^  And  the 
spirit  of  freedom  [[is  so  deeply  implanted  in  our  social 
system,  and  rooted  in  our  very  soil,  that  a  negro  slave, 
the  moment  he  lands  in  England,  falls  under  the  pro- 
tection of  the  laws,  and  consequently  becomes,^  and  so 
long  as  he  continues  to  reside  in  this  country  remains,  [[a 
freeman  (o).^  Enviably  distinguished  is  the  British  con- 
stitution in  this  particular  from  those  of  some  other  Euro- 
pean states,  [[and  from  the  genius  of  the  imperial  law, 
which  in  general  are  calculated  to  vest  an  arbitrary  and 
despotic  power  of  controlling  the  actions  of  the  subject  in 
the  prince  or  in  a  few  grandees.]]  Till  lately,  indeed,  this 
praise  was  peculiar  to  our  nation,  so  that  the  remark  of  a 
learned  French  author,  himself  the  asserter  of  freedom, 
was  at  the  time  fully  justified,  [[that  the  English  was  the 
only  nation  in  the  world  where  political  liberty  was  the 
direct  end  of  its  constitution  (p).[3 

(n)  On  Government,  p.  2,  s.  57.  Forbes  v.  Cochrane,  2  Barn.  &  Cres. 

((>)   Somerset's caie,  LofTt's  Hep.  1  ;       448. 

(p)  Montesquieu,  Sp,  L.  5. 
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The  political  liberty  of  England  has,  however,  been  at 
some  periods  [^depressed  by  overbearing  and  tyrannical 
princes ;  at  others,  so  luxuriant  as  even  to  tend  to  anarchy, 
a  worse  state  than  tyranny  itself,  as  any  government  is 
better  than  none  at  all.  But  the  vigour  of  our  free  con- 
stitution has  always  delivered  the  nation  from  these  em- 
barrassments, and  as  soon  as  the  convulsions  consequent 
on  the  struggle  have  been  over,  the  balance  of  our  consti- 
tutional liberty  has  settled  to  its  proper  level.]]  The  par- 
ticular rights  or  liberties  which  have  at  difl'erent  periods 
been  found  most  liable  to  the  invasions  of  the  prerogative 
have  been  on  various  occasions  of  apprehended  danger 
asserted  in  parliament. 

QF"ir8t,  by  the  Great  Charter  of  liberties,  which  was 
obtained  sword  in  hand  from  King  John,  and  aflerv^'ards 
with  some  alterations  confirmed  by  King  Henry  III.  his  son, 
which  charter  contained  very  few  new  grants,  but,  as  Sir 
E.  Coke  observes  (y),  was  for  the  most  part  declaratory  of 
the  principal  grounds  of  the  fundamental  laws  of  England. 
Afterwards  by  the  statute  called  Confirmatio  Cartarum(r), 
whereby  the  Great  Charter  is  directed  to  be  allowed  as 
the  common  law — all  judgments  contrary  to  it  declared 
void  — copies  of  it  ordered  to  be  sent  to  all  cathedral 
churches  and  read  twice  a-year  to  the  j)eople,  and  sen- 
tence of  excommunication  directed  to  be  as  constantly 
denounced  against  all  those  that  by  word,  deed,  or  counsel 
act  contrary  thereto,  or  in  any  degree  infringe  it.  Next, 
by  a  multitude  of  subsequent  corroborating  statutes,  from 
the  first  Edward  to  Henry  IV.  (s).  Then,  after  a  long  in- 
terval, by  the  Petition  of  Riyht  which  was  a  parliamentary 
declaration  of  the  liberties  of  the  people  assented  to  by 
King  Charles  I.,  in  the  beginning  of  his  reign,  which  was 
closely  followed  by  the  still  more  ample  concessions  made 
by  that  unhappy  prince  to  his  parliament,  before  the  fatal 

(9)  2  Inst,  proem.  (*)  2  lost,  proem, 

(r)  25  Kdw.  1. 
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[[rupture  between  them,  and  by  the  many  salutary  laws, 
particularly  the  Habeas  Corpus  Act,  passed  under  Charles 
II.  To  these  succeeded  the  Bill  of  Rights,  or  declaration 
delivered  by  the  lords  and  commons  to  the  Prince  and 
Princess  of  Orange,  13th  February,  1688,  and  afterwards 
enacted  in  parliament  when  they  became  king  and  queen : 
which  declaration  concludes  in  these  remarkable  words, 
"  And  they  do  claim,  demand,  and  insist  upon  all  and 
*'  singular  the  premises,  as  their  undoubted  rights  and 
"  liberties."  And  the  act  of  parliament  itself  (i)  recognizes 
all  and  singular  the  rights  and  liberties  asserted  and 
claimed  in  the  said  declaration,  to  be  the  "  true,  ancient, 
"  and  indubitable  rights  of  the  people  of  this  kingdom." 
Lastly,  these  liberties  were  again  asserted  at  the  com- 
mencement of  the  eighteenth  century,  in  the  Act  of  Settle- 
ment (ji),  whereby  the  crown  was  limited  to  her  present 
majesty's  illustrious  house,  and  some  new  provisions  were 
added,  at  the  same  fortunate  era,  for  better  securing  our 
religion,  laws,  and  liberties;  which  the  statute  declares 
to  be  the  "  birthright  of  the  people  of  England,"  accord- 
ing to  the  ancient  doctrine  of  the  common  law  ix).'2 

[[Some  of  the  rights  and  liberties  thus  declared  are  of  a 
nature  to  require  particular  notice  in  this  place,  as  being 
in  the  nature  of  permanent  safeguards,  provided  by  our 
political  system  for  the  preservation  of  the  rest.  They 
are  as  follows  : — 

1.  The  constitution,  privileges,  and  power  of  parliament, 
already  stated  at  large.[] 

2.  The  free  and  uncontrolled  dispensation  of  the  law  in 
the  ordinary  courts  of  justice. 

QSince  the  law  is  in  England  the  supreme  arbiter  of  every 
man's  life,  liberty,  and  property,  courts  of  justice  must 
at  all  times  be  open  to  the  subject,  and  the  law  be  duly 
administered  therein.      The  emphatical  words  of  Magna 

(0  1  W.  &  M.  «t.  2,  c.  2.  (x)  Plowd.55. 

(u)  12  &  13  Will.  3,  c.  2. 


CHAP.  VI. — OF  THE  ROYAL  PREROGATIVE.  491 

{^Carta{7/),  spoken  in  the  person  of  the  king,  who  in  judg- 
ment of  law,  says  Sir  E.  Coke  (z),  is  ever  present  and 
repeating  them  in  all  his  courts,  are  these,  nulli  vendemus^ 
nulli  negahimus  aut  differemus  rectum  vel  justitiam  ;  "  and 
"  therefore  every  subject,"  continues  the  same  learned 
author,  *'  for  injury  done  to  him  in  bonis,  in  terris,  vel per^ 
"  sona,  by  any  other  subject,  be  he  ecclesiastical  or  tem- 
**  poral,  without  any  exception,  may  take  his  remedy  by 
"  the  course  of  the  law,  and  have  justice  and  right  for  the 
"  injury  done  to  him,  freely  without  sale,  fully  without 
''  any  denial,  and  speedily  without  delay."  It  were  end- 
less to  enumerate  all  the  affirmative  acts  of  parliament 
wherein  justice  is  directed  to  be  done  according  to  the 
law  of  the  land  ;  and  what  that  law  is,  every  subject  knows 
or  may  know  if  he  pleases,  for  it  depends  not  upon  the 
will  of  the  crown,  or  of  any  judge,  but  is  permanent,  fixed, 
and  unchangeable,  except  by  authority  of  parliament.  It 
may  be  proper,  however,  to  mention  a  few  negative  sta- 
tutes whereby  abuses,  perversions,  or  delays  of  justice, 
especially  by  the  prerogative,  are  restrained.  It  is  or- 
dained by  Magna  Carta(a),  that  no  freeman  shall  be  out- 
lawed, that  is,  put  out  of  the  protection  and  benefit  of  the 
laws,  but  according  to  the  law  of  the  land.  By  2  £dw.  III. 
c.  8,  aiul  11  Rich.  II.  c.  10,  it  is  enacted,  that  no  com- 
mands or  letters  shall  be  sent  under  the  great  seal  or 
the  little  seal,  the  signet,  or  privy  seal,  in  disturbance  of 
the  law,  or  to  disturb  or  delay  common  right.  And  though 
such  commandments  should  come,  the  judges  shall  not 
cease  to  do  right;  which  is  also  made  a  part  of  their 
oath  by  statute  18  Edw.  III.  st.  4.  And  by  1  \V.  &  M. 
St.  2,  c.  2,  it  is  declared,  that  the  pretended  power  of 
suspending  or  dispensing  with  laws  or  the  execution  of 
laws  by  regal  authority,  without  consent  of  parliament,  is 
illegal. 

Not  only  the  substantial  part  in  judicial  decisions  of 

(y)  C.  29.  (0  2  Insl.  65.  (a)  C.  29. 
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[^the  law,  but  also  the  formal  part  or  method  of  proceeding, 
cannot  be  altered  but  by  parliament:  for  if  once  these 
outworks  were  demolished,  there  would  be  an  inlet  to  all 
manner  of  innovation  in  the  body  of  the  law  itself.  The 
sovereign,  it  is  true,  may  erect  new  courts  of  justice,  but 
then  they  must  proceed  according  to  the  old  established 
forms  of  the  common  law.  For  which  reason  it  is  de- 
clared in  the  statute  16  Car.  I.  st.  10,  upon  the  disso- 
lution of  the  Court  of  Star  Chamber,  that  neither  his 
majesty,  nor  his  privy  council,  have  any  jurisdiction, 
power,  or  authority,  by  English  bill,  petition,  articles, 
libel,  (which  were  the  course  of  proceedings  in  the  Star 
Chamber,  borrowed  from  the  civil  law,)  or  by  any  other 
arbitrary  way  whatsoever,  to  examine  or  draw  into  ques- 
tion, determine,  or  dispose  of  the  lands  or  goods  of  any 
subject  of  this  kingdom,  but  that  the  same  ought  to  be 
tried  and  determined  in  the^ordinary  courts  of  justice,  and 
by  course  of  law.]] 

To  the  head  now  under  consideration  must  be  referred 
the  provisions  which  have  been  made  to  secure  the  dignity 
and  political  independence  of  the  judges  of  the  superior 
courts  of  Westminster.  [^It  is  enacted  by  the  statute  12  & 
13  Will.  III.  c.  2,  that  their  commissions  shall  be  made  not 
(as  formerly)  durante  bene  placito,  but  quamdiu  bene  se  ges- 
seiint,'^  but  that  it  may  be  lawful  to  remove  them  on  the 
address  of  both  houses  of  parliament.  And  afterwards  by 
the  statute  1  Geo.  III.  c.  23,  [[enacted  at  the  earnest  recom- 
mendation of  the  king  himself  from  the  throne,  the  judges 
are  continued  in  their  offices  during  good  behaviour,  not- 
withstanding any  demise  of  the  crown  (which  was  formerly 
held  (b)  to  vacate  their  seats),  and  their  full  salaries  (c)  are 
absolutely  secured  to  them  during  the  continuance  of  their 
commissions.]]  []In  this  distinct  and  separate  existence  of 
the  judicial  power  in  a  peculiar  body  of  men,  nominated, 
indeed,  but  not  removable  at  pleasure,  by  the  crown,  con- 
sists one  main   preservative  of  the    public  liberty,  which 

(b)  lyl.  Raym.747  ;   I  Ariiie,  st.  1,  (c)  As  to  their  salaries,  vide  2  &  .') 

c.  8.  Will.  4,  c.  116. 
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[[cannot  consist  long  in  any  state,  unless  the  administration 
of  common  justice  be  in  some  degree  separated  both  from 
the  legislature,  and  also  from  the  executive  power.  Were 
it  joined  with  the  legislative,  the  life,  liberty,  and  property 
of  the  subject  would  be  in  the  hands  of  arbitrary  judges, 
whose  decisions  would  be  then  regulated  only  by  their 
own  opinions,  and  not  by  any  fundamei  '  iciple  of 
law.     Were  it  joined  with  the  executive,  ti:  i   raij;ht 

soon  be  an  over  balance  for  the  legislative.  For  which 
reason,  by  statute  16  Car.  I.  c.  10,  which  abolished  the 
Court  of  Star  Chamber,  effectual  care  is  taken  to  remove 
all  judicial  power]]  in  ordinary  cases  Qout  of  the  hands 
of  the  king's  privy  council,  who,  as  then  was  evident  from 
recent  instances,  might  soon  be  inclined  to  pronounce 
that  for  law,  which  was  most  agreeable  to  the  prince  or  his 
officers.]] 

3.  QThe  right  of  petitioning  the  king,  or  either  house  of 
parliament,  for  the  redress  of  grievances.  In  Russia,  we 
are  told  (d),  that  the  Czar  Peter  established  a  law,  that  no 
subject  might  petition  the  throne  till  he  had  first  peti- 
tioned two  different  ministers  of  state.  In  case  he  ob- 
tained justice  from  neither,  he  might  then  present  a  third 
petition  to  the  prince ;  but  upon  pain  of  death,  if  found 
to  be  in  the  wrong:  the  consequence  of  which  was,  that 
no  one  dared  to  offer  such  third  petition,  and  grievances 
seldom  fallinji  under  the  notice  of  the  sovereijjn  he  had 
little  opportunity  to  redress  them.  The  restrictions  (for 
some  there  are)  which  are  laid  upon  petitioning  in  Eng- 
land, are  of  a  nature  extremely  different,  and  while  they 
promote  the  spirit  of  peace,  they  are  no  check  upon  that 
of  liberty.  Care  only  must  be  taken,  lest  under  the  pre- 
tence of  petitioning,  the  subject  be  guilty  of  any  riot  or 
tumult,  as  happened  in  the  opening  of  the  memorable 
parliament  of  1640.  And  to  prevent  this,  it  is  provided 
by  the  statute   13  Car.  II.  st.  1,  c.  5,  that  no  petition  to 

(d)  Montesq.  Sp.  L.  zU.  26. 
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Qhe  king,  or  either  house  of  parhament,  for  any  alteration 
in  church  or  state,  shall  be  signed  by  above  twenty  per- 
sons, unless  the  matter  thereof  be  approved  by  three  jus- 
tices of  the  peace,  or  the  major  part  of  the  grand  jury  in 
the  country,  and  in  London  by  the  lord  mayor,  aldermen, 
and  common  council ;  nor  shall  any  petition  be  presented 
by  more  than  ten  persons  at  a  time.  But  notwithstanding 
these  regulations,  it  is  declared  by  the  Bill  of  Rights,  1 
W.  &  M.  st.  2,  c.  2,  that  the  subject  hath  a  right  to  peti- 
tion, and  that  all  commitments  and  prosecutions  for  such 
petitioning,  are  illegal  (e).]] 

We  will  now  proceed  to  consider  the  proper  nature  and 
limits  of  that  prerogative,  against  the  excesses  of  which 
the  law  has  so  carefully  guarded. 

QBy  the  word  prerogative  we  usually  understand  that 
special  right  or  power  which  the  sovereign  hath  over  and 
above  all  other  persons,  in  respect  of  his  regal  dignity,  and 
which,  though  part  of  the  common  law  of  this  country,  is 
out  of  its  ordinary  course.  It  signifies,  in  its  etymology 
(from  pros  and  rogo),  something  that  is  required  or  de- 
manded before,  or  in  preference  to,  all  others.  And  hence 
it  follows,  that  it  must  be  in  its  nature  singular  and  eccen- 
trical; that  it  can  only  be  applied  to  those  rights  and 
capacities  which  the  sovereign  enjoys  alone,  in  contradis- 
tinction to  others,  and  not  to  those  which  he  enjoys  in 
common  with  any  of  his  subjects  :  for  if  once  any  one  pre- 
rogative of  the  crown  could  be  held  in  common  with  the 
subject,  it  would  cease  to  be  prerogative  any  longer. 
And  therefore  Finch  (/)  lays  it  down  as  a  maxim,  that 
the  prerogative  is  that  law  in  case  of  the  king,  which  is 
law  in  no  case  of  the  subject. 

(e)  At    tlie    trial  of  Lord  George  restrictions  were  laid  in  our  own  times 

Gordon,  Lord  Mansfield  and  thecomt  by  60  Geo.  3,  c.  6,  on  the   right  of 

declared,  that  the  former  of  these  sta-  meeting  to  deliberate  on  public  ques- 

tutes  was  not  afl'cctcd   by  the  tatter.  lions.     Itut  those  restrictions  are  now 

The  provisions  of  the  former  are  now,  expired.      See  also  60  Geo.  3,  c.  1, 

however,  disregarded  in  practice.     At  s.  2. 

a  tuaton  of  great  public  excitement,  (  /')  Finch,  L.  85. 
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[^Prerogatives  are  either  direct  or  by  way  of  exception. 
The  direct  are  such  positive  substantial  parts  of  the  royal 
character  and  authority,  as  are  rooted  in  and  spring  from 
the  sovereign's  political  person,  considered  merely  by  itself, 
without  reference  to  any  other  extrinsic  circumstances; 
as,  the  right  of  sending  ambassadors,  or  creating  peers, 
and  of  making  war  or  peace.  But  there  are  other  prero- 
gatives by  way  of  exception  only,  in  favour  of  the  crown, 
to  those  general  rules  that  are  established  for  the  rest  of 
the  community ;  such  as,  that  no  costs  shall  be  recovered 
against  the  crown  ;  that  the  crown  can  never  be  a  joint- 
tenant  ;  and  that  the  sovereign's  debt  shall  be  preferred 
before  a  debt  to  any  of  his  subjects.  These,  and  an  infi- 
nite number  of  other  instances,  will  better  be  understood 
when  we  come  regularly  to  consider  the  rules  themselves, 
to  which  the  prerogatives  of  this  kind  are  exceptions.  And 
therefore  we  will  at  present  only  dwell  upon  the  sovereign's 
substantive  or  direct  prerogatives. 

The  substantive  or  direct  prerogatives  may  again  be 
divided  into  three  kinds  :  being  such  as  regard,  first,  the 
royal  character  ;  secondly  the  royal  authority  :  and,  lastly, 
the  royal  income.  These  are  necessary,  to  secure  reverence 
to  the  sovereign's  person,  obedience  to  his  commands,  and 
an  affluent  supply  for  the  ordinary  expenses  of  govern- 
ment; without  all  of  which  it  is  impossible  to  maintain 
the  executive  power  in  due  independence  and  vigour.  Yet 
in  every  branch  of  this  large  and  extensive  dominion,  our 
free  constitution  has  interposed  such  seasonable  checks, 
and  restrictions,  as  may  curb  it  from  trampling  on  those 
liberties  which  it  was  meant  to  secure  and  establish.  The 
enormous  weight  of  prerogative,  if  left  to  itself  (as  in  arbi- 
trary governments  it  is),  spreads  havoc  and  destruction 
among  all  the  inferior  movements;  but,  when  balanced 
and  regulated  (as  with  us)  by  its  proper  counterpoise, 
timely  and  judiciously  applied,  its  operations  are  then 
equable  and  certain  ;  it  invigorates  the  whole  machine,  and 
enables  every  part  to  answer  the  end  of  its  construction. 
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[^In  the  present  chapter  we  shall  only  consider  the  two 
first  of  these  divisions,  which  relate  to  the  sovereign's 
political  character  and  authority  :  or,  in  other  words,  his 
dignity  and  regal  power;  to  which  last  the  name  of  pre- 
rogative is  frequently  narrowed  and  confined.  The  other 
division,  which  forms  the  royal  revenue,  will  require  a  dis- 
tinct examination ;  according  to  the  known  distribution  of 
the  feudal  writers,  who  distinguish  the  royal  prerogatives 
into  the  mnjora  and  minora  regalia,  in  the  latter  of  which 
classes  the  rights  of  the  revenue  are  ranked.  For  to  use 
their  own  words,  "  mojora  regalia  imperii  prce-eminentiam 
"  spectant ;  minora  vero  ad  commodum  pecuniarum  imme- 
"  diate  attinent ;  et  h&c  proprie  fiscalia  sunt,  et  ad  jus 
"  Jisci  pertinent  (g)" 

First,  then,  of  the  royal  dignity.  Under  every  mo- 
narchical establishment,  it  is  necessary  to  distinguish  the 
prince  from  his  subjects,  not  only  by  the  outward  pomp 
and  decorations  of  majesty,]]  but  also  by  assigning  to  him 
the  supreme  rank  in  the  state,  and  an  absolute  exemption 
from  all  personal  responsibility  to  his  subjects. 

Ql.  And  first  the  law  ascribes  to  the  king  or  queen  the 
attribute  of  sovereignty,  or  pre-eminence.  Rex  est  vica- 
rius,  says  Bracton  (//),  et  minister  Dei  in  terra :  omnis 
quidem  sub  eo  est,  et  ipse  sub  nulla,  nisi  tantum  sub  Deo. 

He  is  said  to  have  imperial  dignity  ;  and  in  charters 
before  the  Conquest  is  frequently  styled  basileus  and 
imperator,  the  titles  respectively  assumed  by  the  emperors 
of  the  east  and  west  (i).  His  realm  is  declared  to  be  an 
empire,  and  his  crown  imperial,  by  any  acts  of  parlia- 
ment, particularly  the  statutes  24  Hen.  VIII.  c.  12,  and 
25  Hen.  VIII.  c.  28  (^),  which  at  the  same  time  declare 
the  king  to  be  the  supreme  head  of  the  realm,  in  matters 
both  civil  and   ecclesiastical,  and  of  consequence  inferior 

{g)  PcregriD.de  Jure  Fisc.  L.  1,  (i)  SeKl.  Tit.  of  Hon.  1,2. 

c.  1   num.7.  (k)  See   also  24  Geo.  2,    c.  24  ; 

(/i;  L.  i.  c.  8.  6  (;eo.  3,  c.  27. 


CHAP.  VI.  — OF  THE  BOYAL  PREROGATIVE.     497 

[]to  no  man  upon  earth,  dependent  on  no  man,  accountable 
to  no  man.  Formerly  there  prevailed  a  ridiculous  notion, 
propagated  by  the  German  and  Italian  civilians,  that  aa 
emperor  could  do  many  things  which  a  king  could  not  (as 
the  creation  of  notaries  and  the  like),  and  that  all  kings 
were  in  some  degree  subordinate  and  subject  to  the  em- 
peror of  Germany  or  Rome.  The  meaning  therefore  of 
the  legislature,  when  it  useth  these  terms  of  empire  and 
imperial,  and  applies  them  to  the  realm  and  crown  of 
England,  is  only  to  assert  that  our  sovereign  is  equally 
supreme  and  independent  within  these  his  dominions  as 
an  emperor  is  in  the  empire  (/<),  and  owes  no  kind  of 
subjection  to  any  other  potentate  upon  earth.]] 

With  the  dignity  of  the  crown  is  connected  the  exemp- 
tion from  certain  disabilities.  Thus  in  the  sovereign  Qthere 
can  be  no  stain  or  corruption  of  blood  ;  for  if  the  heir  to 
the  crown  were  attainted  of  treason  or  felony,  and  after- 
wards the  crown  should  descend  to  him,  this  would  purge 
the  attainder  ipso  facto  (»).  And  therefore  when  Henry 
VII.  who,  as  Earl  of  Richmond,  stood  attainted,  came  to 
the  crown,  it  was  not  thought  necessary  to  pass  an  act 
of  parliament  to  reverse  this  attainder ;  because,  as  Lord 
Bacon,  in  his  history  of  that  prince,  informs  us,  it  was 
agreed  that  the  assumption  of  the  crown  had  at  once 
purged  all  attainders.  Neither  can  the  sovereign,  in  judg- 
ment of  law,  as  soveriegn,  ever  be  a  minor  or  under  age ; 
and  therefore  his  royal  grants  and  assents  to  acts  of  parlia- 
ment are  good,  though  he  has  not  in  his  natural  capacity 
attained  the  legal  age  of  twenty-one  (J).  By  a  statute, 
indeed,  28  Henry  VIII.  c.  17,  power  was  given  to  future 
kings  to  rescind  and  revoke  all  acts  of  parliament  that 
should  be  made  while  they  were  under  the  age  of  twenty- 
four;  but  this  was  repealed  by  the  statute  1  Edward  VI. 

(fc)   Bex  allegavit,  quod  ipse  omnes  (i)  Finch,  L.  82. 

libertates  haberet  in  regno   suo,   qttat  {j)  Co.  Lilt.  43;  2  lost  Proem. 

imperator    vindieabat     in     impei  io. —       3. 
M.  Paris,  a.d.  1095. 

VOL.   II.  .K  K 
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\jc.  11,  SO  far  as  related  to  that  prince;  and  both  statutes 
are  declared  to  be  determined  by  24  Geo.  II.  c.  24.  It 
hath  been  usually  thought  prudent,  when  the  heir  appa- 
rent has  been  very  young,  to  appoint  a  protector,  guar- 
dian, or  regent  for  a  limited  time  ;  but  the  very  necessity 
of  such  extraordinary  provision  is  sufficient  to  demon- 
strate the  truth  of  that  maxim  of  the  common  law,  that  in 
the  king  is  no  minority,  and  therefore  he  hath  no  legal 
guardian  (A) :]]  and  it  is  to  be  considered  only  as  a  law 


(fc)  The  methods  of  appointing  this 
guardian  or  regent  have  been  so  vari- 
ous, and  the  duration  of  his  power  so 
uncertain,  that  from  hence  alone  it 
may  be  collected  that  his  office  is  un- 
known to  the  common  law  ;  and  there- 
fore (as  Sir  Edward  Coke  says,  4  Inst. 
58),  the  surest  way  is  to  have  him 
made  by  authority  of  the  great  council 
in  Parliament.  The  Earl  of  Pem- 
broke, by  his  own  authority,  assumed 
in  very  troublesome  times  the  regency 
of  Henry  3,  who  was  then  only  nine 
years  old,  but  was  declared  of  full  age 
by  the  Pope  at  seventeen ;  confirmed 
the  great  charter  at  eighteen,  and  took 
upon  him  the  administration  of  the 
government  at  twenty.  A  guardian 
and  council  of  regency  were  named 
for  Edw.  3  by  the  parliament,  which 
deposed  his  father,  the  young  king 
being  then  fifteen,  and  not  assuming 
the  government  till  three  years  after. 
When  Richard  2  succeeded,  at  the 
age  of  eleven,  the  Duke  of  Lancaster 
took  upon  him  the  management  of  the 
kingdom  till  the  parliament  met, 
which  appointed  a  nominal  council  to 
assist  him.  Henry  5  on  his  death  bed 
named  a  regent  and  a  guardian  for 
hi(  infant  son  Henry  6,  then  nine 
months  old ;  but  the  parliament 
altered  his  disposition,  and  appointed 
a  protector  and  council,  with  a  special 
limited  autborily.  but  those  princes 
remained  in  a  slate  of  pupilugo  till 


the  age  of  twenty-three.     Edw.  5,  at 
the  age  of  thirteen,  was  recommended 
by  his  father  to  the  care  of  the  Duke 
of  Gloucester,  who  was  declared  pro- 
tector by  the  privy  council.    The  sta- 
tutes of  25  Hen.  8,  c.  12,  and  28  Hen. 
8,  c.  7,  provided,  that  the  successor, 
if  a  male  and  under  eighteen,  or  if  a 
female  and  under  sixteen,  should  be 
till  such  age  in  the  government  of  his 
or  her  natural  mother  (if  approved  by 
the  king)  and  such  other  councillors 
as  his  majesty  should  by  will  or  other- 
wise appoint ;  and  he  accordingly  ap- 
pointed his  sixteen  executors  to  have 
the  government  of  his  son  Edward  6, 
and   the   kingdom,    which    executors 
elected  the  Earl  of  Hertford  protector. 
The  statute  24  Geo.  2,  c.  24,  in  case 
the  crown  should  descend  to  any  of 
the  children  of  Frederic,  late  Prince 
of  Wales,  under  the  age  of  eighteen, 
appointed  the  Princess  Dowager,  and 
that  of  5  Geo.  3,  c.  27,  in  case  of  a 
like  descent  to  any  of  his  majesty's 
children,  empowered  the  king  to  name 
cither  the  queen,  the  princess  dowager, 
or  any  descendant  of  king  Geo,  2,  re- 
siding in  this  kingdom,  to  be  guardian 
and  regent  till  the  successor  should 
attain  such  age,  assisted  by  a  council 
of  regency;    the  powers  of  them  all 
being  expressly  defined  and  set  down 
in  the  several  acts.    See  also  1  Will.  4, 
c.  2. 
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framed  to  meet  a  particular  emergency,  like  the  statute  in 
the  present  reign,  which  provided  for  the  administration 
of  government  by  lords  justices,  in  case  of  the  heir  pre- 
sumptive succeeding  to  the  crown  while  absent  from  the 
realm,  or  that  in  a  former  reign,  which  appointed  the  heir 
apparent  to  the  regency,  while  the  sovereign  was  disabled 
by  a  severe  visitation  of  Providence  from  conducting  affairs 
of  8tate(Z).  [[Another  attribute  of  the  royal  dignity  is  the 
principle  of  the  sovereign's  perpetuity.  The  law  ascribes 
to  him,  in  his  political  capacity,  an  absolute  immortality. 
The  sovereign  never  dies.  Henry,  Edward,  or  George  may 
die,  but  the  king  survives  them  all.  For  immediately 
upon  the  decease  of  the  reigning  prince  in  his  natural 
capacity,  his  kingship  or  imperial  dignity,  by  act  of  law, 
without  any  interregnum  or  interval,  is  vested  at  once  in 
his  heir,  who  is,  eo  instanti,  king  to  all  intents  and  pur* 
poses.  And  so  tender  is  the  law  of  supposing  even  a  pos- 
sibility of  his  death,  that  his  natural  dissolution  is  gene- 
rally called  his  demise,  demissio  regis,  vel  corona^  an  ex- 
pression which  signifies  merely  a  transfer  of  property ;  for, 
as  is  observed  in  Plowden(»i),  when  we  say  the  demise  of 
the  crown,  we  mean  only  that,  in  consequence  of  the  dis- 
union of  the  sovereign's  natural  body  from  his  body  politic, 
the  kingdom  is  transferred  or  demised  to  his  successor,  and 
so  the  royal  dignity  remains  perpetual.  Thus,  too,  when 
Edward  IV.,  in  the  tenth  year  of  his  reign,  was  driven 
from  his  throne  for  a  few  months  by  the  house  of  Lan- 
caster, this  temporary  transfer  of  his  dignity  was  denomi- 
nated his  demise ;  and  all  process  was  held  to  be  discon- 
tinued, as  upon  the  natural  death  of  the  king(n).]] 

II.  It  is  an  antient  fundamental  maxim,  that  [[Me 
king  can  do  no  wrong.^  This  is  not  to  be  understood  as  if 
every  thing  transacted  by  the  government  was  of  course 
just  and  lawful.    Its  proper  meaning  is  only  this — that  no 

(0  7  Will.  4  &  1  Vict.  c.  72  ;  51  (m)  Plowd,  177,  234. 

Geo.  3,  c.  1.  («)  M.  49  Hen.  6,  pi.  1—8. 

kk2 
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crime  or  other  misconduct  must  ever  be  imputed  to  the 
sovereign.  However  tyrannical  or  arbitrary  therefore 
may  be  the  measures  pursued  by  him,  he  is  sacred  from 
punishment  of  every  description.  [^If  any  foreign  juris- 
diction had  the  power  to  punish  him  (as  was  formerly 
claimed  by  the  Pope),  the  independence  of  this  kingdom 
would  be  no  more ;  and  if  such  a  power  were  vested  in 
any  domestic  tribunal,  there  would  soon  be  an  end  of  the 
constitution,  by  destroying  the  free  agency  of  one  of  the 
constituent  parts  of  the  sovereign's  legislative  power.]]  On 
the  same  principle,  [[no  suit  or  action  can  be  brought 
against  the  sovereign,  even  in  civil  matters  *]  Indeed,  his 
immunity  both  from  civil  suit  and  from  penal  proceeding, 
rests  on  another  subordinate  reason  also,  viz.  that  Qno 
court  can  have  jurisdiction  over  him.  For  all  jurisdiction 
implies  superiority  of  power,  and  proceeds  from  the  crown 
itself.  But  who,  says  Finch,  shall  command  the 
king  (o)  ?;] 

While  the  sovereign  himself  then  is  in  a  personal  sense 
incapable  of  doing  wrong,  yet  his  acts  may  in  themselves 
be  contrary  to  law,  and  are  in  some  cases  subject  to  re- 
versal on  that  ground.  For  first,  his  grants,  when  they 
are  of  that  description,  are  avoided  or  set  aside  by  the 
law ;  but  yet  in  such  manner  as  to  maintain  the  respect 
due  to  this  inviolable  maxim.  Thus  [[if  the  crown  should 
be  induced  to  grant  any  franchise  or  privilege  to  a  sub- 
ject contrary  to  reason,  or  in  anywise  prejudicial  to  the 
commonwealth  or  to  a  private  person,  the  law  will  not 
suppose  the  sovereign  to  have  meant  either  an  unwise  or 
an  injurious  action,  but  declares  that  the  sovereign  was 
deceived  in  his  grant,  and  tliereupon  such  grant  is  rendered 
void,  but  merely  upon  the  foundation  of  fraud  or  deception 
either  by  or  upon  those  agents  whom  the  crown  had  thought 
proper  to  employ.]]  So  [[if  any  person  has  in  point  of  \n-o- 
perty  a  just  demand  upon  the  sovereign  (though  he  cannot, 
as  we  have  seen,  bring  an  action  against  him  in  a  court  of 
law),  he  may  petition  him  in  his  Court  of  Chancery,  where 
(o)  Finch,  L.  £3. 
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[[his  chancellor  will  administer  right  as  a  matter  of  grace, 
though  not  upon  compulsion  (p).  And  this  is  entirely 
consonant  to  what  is  laid  down  by  the  writers  on  natural 
law.  "  A  subject,"  says  Puff'endorf,  "  so  long  as  he  con- 
'*  tinues  a  subject,  hath  no  way  to  oblige  his  prince  to 
"  give  him  his  due  when  he  refuses  it,  though  no  wise 
"  prince  will  ever  refuse  to  stand  to  a  lawful  contract. 
"  And  if  the  prince  gives  the  subject  leave  to  enter  an  ac- 
"  tion  against  him  upon  such  contract,  in  his  own  courts, 
"  the  action  itself  proceeds  rather  upon  natural  equity, 
"than  upon  the  municipal  law8(^)."  For  the  end  of 
such  action  is  not  to  compel  the  prince  to  observe  the 
contract,  but  to  persuade  him.]]  As  to  any  cause  of  com- 
plaint which  a  subject  may  happen  to  have  against  the 
sovereign,  in  respect  of  some  personal  injury  of  a  private 
kind,  but  distinct  from  a  mere  claim  of  property,  it  would 
seem  that  there  is  no  remedy  against  the  crown :  but  Qt 
is  well  observed  by  Mr.  Locke  (r),  that  "  the  harm  which 
"  the  sovereign  can  do  in  his  own  person  not  being  likely 
"  to  happen  often  nor  extend  itself  far,  nor  being  able  by 
"  his  single  strength  to  subvert  the  laws  nor  oppress  the 
"  body  of  the  people  (should  any  prince  have  so  much 
"  weakness  or  ill-nature  as  to  endeavour  to  do  it),  the 
"  inconveniency  of  some  particular  mischiefs  that  may 
"  happen  sometimes  when  a  heady  prince  comes  to  the 
"  throne,  is  well  recompensed  by  the  peace  of  the 
"  public  and  security  of  government,  in  the  person  of  the 
"  chief  magistrate  being  thus  set  out  of  the  reach  of 
"  danger."]] 

It  is  also  to  be  observed,  that  [[notwithstanding  this 
personal  perfection,  which  the  law  attributes  to  the  sove- 
reign, the  constitution  has  allowed  a  latitude  of  supposing 
the  contrary,  in  respect  to  both  houses  of  parliament ;  each 
of  which  in  its  turn  hath  exerted  the  right  of  remonstrat- 
ing and  complaining  to  the  sovereign  even  of  those  acts  of 

(p)  Finch,  L.  255.  (r)  On  Government,  p.  2,  $.  205. 

{q)  Law  of  N.  and  N.  b.  viii.  c.  10. 
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[^royalty  which  are  most  properly  and  personally  his  own, 
such  as  messages  signed  by  himself,  and  speeches  delivered 
from  the  throne.  And  yet  such  is  the  reverence  which  is 
paid  to  the  royal  person,  that  though  the  two  houses  have 
an  undoubted  right  to  consider  these  acts  of  state  in  any 
hght  whatever,  and  accordingly  treat  them  in  their  ad- 
dresses as  proceeding  personally  from  the  prince,  yet 
among  themselves  (to  preserve  the  more  perfect  decency 
and  for  the  greater  freedom  of  debate)  they  usually  sup- 
pose them  to  flow  from  the  advice  of  the  administration. 
But  the  privilege  of  canvassing  thus  freely  the  personal 
acts  of  the  sovereign,  (either  directly  or  even  through  the 
medium  of  his  reputed  advisers)  belongs  to  no  individual, 
but  is  confined  to  those  august  assemblies  ;  and  there,  too, 
the  objections  must  be  proposed  with  the  utmost  respect 
and  deference.  One  member  was  sent  to  the  Tower  (s) 
for  suggesting  that  his  majesty's  answer  to  the  address  of 
the  commons  "  contained  high  words  to  fright  the  raem- 
"  bers  out  of  their  duty,"  and  another  (t)  for  saying  that 
"  a  part  of  the  king's  speech  seemed  rather  to  be  calcu- 
**  lated  for  the  meridian  of  Germany  than  Great  Britain, 
"  and  that  the  king  was  a  stranger  to  our  language  and 
"  constitution."]] 

Still  less  are  the  houses  of  parliament  precluded  from 
imputing  blame  to  those  evil  councillors  or  ministers  by 
whose  aid  or  advice  any  private  wrong  or  public  oppres- 
sion, or  other  violation  of  the  rights  and  liberties  of  the 
people,  may  have  been  practised.  For  [[the  constitution 
has  provided,  that  no  man  shall  dare  to  assist  the  crown 
in  contradiction  to  the  laws  of  the  land,^  and  any  man  so 
offending  is  liable  to  be  prosecuted  and  punished  through 
the  medium  of  an  indictment  or  parliamentary  impeach- 
ment. 

If  it  be  asked  what  remedy  is  afforded  to  the  subject 
for  such  public  oppressions  or  acts  of  tyranny  as  have  not 
in  fact  been  instigated  by  bad  advisers,  but  have  proceeded 

(i)  Com.  Journ.  Ifllli  Nov,  1685.  (<)  Ibid.  4lh  Dec.  1717. 
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from  the  personal  delinquency  of  the  monarch  himself, 
the  answer  is,  that  there  is  no  legal  remedy,  and  that  to 
such  cases,  so  far  as  the  ordinary  course  of  law  is  con- 
cerned, the  maxim  must  be  applied,  that  the  sovereign  can 
do  wrong.  For  it  would  manifestly  have  been  a  great 
weakness  and  absurdity  to  define  a  possible  wrong,  where 
there  is  no  possible  redress ;  and  there  can  be  no  redress 
unless  there  be  a  superior  coercive  authority  in  some  other 
hand,  to  correct  the  abuse ;  the  very  notion  of  which  de- 
stroys the  idea  of  sovereignty.  Such  abuses  as  these, 
whether  they  spring  from  the  crown  or  from  either  house 
of  parliament,  are  necessarily  out  of  the  reach  of  any  re- 
medy provided  by  the  law,  [[but  if  ever  they  unfortunately 
happen,  the  prudence  of  the  times  must  provide  new  ex- 
pedients upon  new  emergencies.]] 

[[Indeed  it  is  found  by  experience,  that  whenever  the 
unconstitutional  oppressions,  even  of  the  sovereign  power, 
advance  with  gigantic  strides  and  threaten  desolation  to 
a  state,  mankind  will  not  be  reasoned  out  of  the  feelings 
of  humanity,  nor  will  sacrifice  their  liberty  by  a  scru- 
pulous adherence  to  those  political  maxims  which  were 
originally  established  to  preserve  it.  And  therefore,  though 
the  positive  laws  are  silent,  experience  will  furnish  us  with 
a  very  remarkable  case,  wherein  nature  and  reason  pre- 
vailed. When  King  James  the  Second  invaded  the 
fundamental  constitution  of  the  realm,  the  convention 
declared  an  abdication,  whereby  the  throne  was  rendered 
vacant,  which  induced  a  new  settlement  of  the  crown. 
And  so  far  as  this  precedent  leads,  and  no  farther,  we  may 
now  be  allowed  to  lay  down  the  law  of  redress  against 
public  oppression.  If,  therefore,  any  future  prince  should 
endeavour  to  subvert  the  constitution  by  breaking  the 
original  contract  between  king  and  people,  should  violate 
the  fundamental  laws,  and  should  withdraw  himself  out 
of  the  kingdom,  we  are  now  authorized  to  declare,  that 
this  conjunction  of  circumstances  would  amount  to  an 
abdication,  and  the  throne  would  be  thereby  vacant.     But 
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\jt  is  not  for  us  to  say,  that  any  one  or  two  of  these  ingre- 
dients would  amount  to  such  a  situation ;  for  there  our 
precedent  would  fail  us.  In  these,  therefore,  or  other  cir- 
cumstances, which  a  fertile  imagination  may  furnish,  since 
both  law  and  history  are  silent,  it  becomes  us  to  be  silent 
too ;  leaving  to  future  generations,  whenever  necessity 
and  the  safety  of  the  whole  shall  require  it,  the  exertion 
of  those  inherent,  though  latent,  powers  of  society,  which 
no  climate,  no  time,  no  constitution,  no  contract,  can  ever 
destroy  or  diminish.]] 

In  farther  pursuance  of  the  same  principle  of  the  sove- 
reign's incapabihty  of  doing  wrong,  the  law  also  deter- 
mines that  in  him  there  can  be  no  negligence  or  laches. 
]^Nullum  tempus  occurrit  regi,  was  formerly  therefore  the 
standing  maxim  on  all  occasions,]]  and  no  delay  in  resort- 
ing to  his  remedy  was  held  to  bar  the  king's  right  {u). 
From  this  doctrine  it  followed,  not  only  that  the  civil 
claims  of  the  crown  received  no  prejudice  by  the  lapse  of 
time,  but  that  criminal  prosecutions  for  felonies  or  misde- 
meanors (which  are  always  brought  in  the  sovereign's 
name)  might  be  commenced  at  any  distance  of  time  from 
the  commission  of  the  offence.  And  all  this  is  in  general 
still  law ;  but  by  statute  it  has  been  in  modern  times 
largely  qualified  ;  for  by  9  Geo.  III.  c.  16,  the  crown  is  now 
barred  from  its  civil  right  in  suits  relating  to  landed  pro- 
perty by  the  lapse  of  sixty  years  (v)  ;  and  by  32  Geo.  III. 
c.  58,  is  barred  in  informations  for  usurping  corporate 
offices  or  franchises,  by  the  lapse  of  six  years  {x) ;  and  by 
7  Will.  III.  c.  3,  an  indictment  for  treason  (except  for  an 
attempt  to  assassinate  the  king)  must  be  found  within 
three  years  after  the  commission  of  the  act  of  treason. 

[[We  are  next  to  consider  those  branches  of  the  royal 
prerogative  which  invest  the  sovereign  with  a  number  of 
authorities  and  powers,  in  the  exertion  whereof  consists 
the  executive  part  of  government.     This  is  wisely  placed 

(u)  Finch,  L.  82 ;  Co.  Lilt.  41  b,  90.        (i)  See  also  7  Will.  4  &  1  Vict.  c. 
(v)  Si-e  also  21  Jac.   l,c.  14;  Doe    78,8.23. 
».  Morris,  2  Scoll,  276. 
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\jn  a  single  hand  by  the  British  constitution,  for  the  sake 
of  unanimity,  strength,  and  despatch.  Were  it  placed  in 
many  hands,  it  would  be  subject  to  many  wills :  many 
wills,  if  disunited  and  drawing  different  ways,  create  weak- 
ness in  a  government;  and  to  unite  those  several  will.«J, 
and  reduce  them  to  one,  is  a  work  of  more  time  and  delay 
than  the  exigencies  of  state  will  afford.  The  king  or 
queen  of  England  is  therefore  not  only  the  chief,  but  pro- 
perly the  sole  magistrate  of  the  nation,  all  others  acting  by 
commission  from  and  in  due  subordination  to  him  or  her : 
in  like  manner  as  upon  the  great  revolution  in  the  Roman 
state,  all  the  powers  of  the  antient  magistracy  of  the  com- 
monwealth were  concentred  in  the  new  emperor :  so  that, 
as  Grdvina(y)  expresses  it,  "  in  ejus  unius  persona  veieris 
"  reipuhliccB  vis  atque  majestas  per  cumuUUus  magistro' 
"  tuum  potestates  e.rprimebatur.'"^ 

After  what  has  been  premised  in  this  chapter,  the 
reader  can  be  at  no  loss  to  reconcile  with  the  freedom  of 
the  British  constitution  the  following  principle,  which  that 
constitution  no  less  certainly  recognizes,  viz.  Qthat  in  the 
exertion  of  lawful  prerogative,  the  sovereign  is  and  ought 
to  be  absolute ;  that  is,  so  far  absolute  that  there  is  no 
legal  authority  that  can  either  delay  or  resist  him.  He 
may  reject  what  bills,  may  make  what  treaties,  may  coin 
what  money,  may  create  what  peei-s,  may  pardon  what 
offences,  he  pleases;  unless  where  the  constitution  hath 
expressly,  or  by  evident  consequence,  laid  down  some 
exception  or  boundary ;  declaring,  that  thus  far  the  prero- 
gative shall  go,  and  no  farther.  For  otherwise  the  power 
of  the  crown  would  indeed  be  but  a  name  and  a  shadow, 
insufficient  for  the  ends  of  government,  if,  where  its  juris- 
diction is  clearly  established  and  allowed,  any  man  or 
body  of  men  were  permitted  to  disobey  it,  in  the  ordinary 
course  of  law  :  we  say  in  the  ordinary  course  of  law ;  for  we 
do  not  now  speak  of  those  extraordinary  recourses  to  first 
principles]]  to  which  some  allusion  has  already  been  made, 

(y)  Orig.  l,s.  103, 
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and  [[which  become  necessary  when  the  contracts  of 
society  are  in  danger  of  dissolution,  and  the  law  proves 
too  weak  a  defence  against  the  violence  of  fraud  or  op- 
pression. And  yet  the  want  of  attending  to  this  obvious 
distinction  has  occasioned  these  doctrines,  of  absolute 
power  in  the  prince  and  of  national  resistance  by  the 
people,  to  be  much  misunderstood  and  perverted  by  the 
advocates  for  slavery  on  the  one  hand,  and  the  dema- 
gogues of  faction  on  the  other.  The  former,  observing  the 
absolute  sovereignty  and  transcendant  dominion  of  the 
crown  laid  down  (as  it  certainly  is)  most  strongly  and 
emphatically  in  our  law  books,  as  well  as  our  homilies, 
have  denied  that  any  case  can  be  excepted  from  so  general 
and  positive  a  rule ;  forgetting  how  impossible  it  is,  in 
any  practical  system  of  laws,  to  point  out  beforehand 
those  eccentrical  remedies,  which  the  sudden  emergence 
of  national  distress  may  dictate,  and  which  that  alone  can 
justify.  On  the  other  hand,  over-zealous  republicans,  feel- 
ing the  absurdity  of  unlimited  passive  obedience,  have 
fancifully  (or  sometimes  factiously)  gone  over  to  the  other 
extreme;  and,  because  resistance  is  justifiable  to  the  per- 
son of  the  prince  when  the  being  of  the  state  is  endan- 
gered, and  the  public  voice  proclaims  such  resistance 
necessary,  they  have  therefore  allowed  to  every  individual 
the  right  of  determining  this  expedience,  and  of  employing 
private  force  to  resist  even  private  oppression ;  a  doctrine 
productive  of  anarchy,  and,  in  consequence,  equally  fatal 
to  civil  liberty,  as  tyranny  itself.  For  civil  liberty,  if 
rightly  understood,  consists  in  protecting  the  rights  of 
individuals  by  the  united  force  of  society :  society  cannot 
be  maintained,  and  of  course  can  exert  no  protection, 
without  obedience  to  some  sovereign  power;  and  obedi- 
ence is  an  empty  name,  if  every  individual  has  a  right  to 
decide  how  far  he  himself  shall  obey. 

In  the  exertion,  therefore,  of  those  prerogatives  which 
the  law  has  given,  the  sovereign  is  irresistible  and  abso- 
lute, according  to  the  forms  of  the  constitution ;]]  and  these 
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prerogatives  [^respect  either  this  nation's  intercourse  with 
foreign  nations,  or  its  own  domestic  government  and  civil 
polity. 

With  regard  to  foreign  concerns,  the  sovereign  is  the 
delegate  or  representative  of  his  people.  It  is  impossihle 
that  the  individuals  of  a  state,  in  their  collective  capacity, 
can  transact  the  affairs  of  that  state  with  another  com- 
munity equally  numerous  as  themselves.  Unanimity  must 
be  wanting  to  their  measures,  and  strength  to  the  execu- 
tion of  their  counsels.  In  the  sovereign,  therefore,  as  in  a 
centre,  all  the  rays  of  his  people  are  united,  and  form  by 
that  union  a  consistency,  splendour,  and  power,  that  make 
him  feared  and  respected  by  foreign  potentate*,  who 
might  scruple  to  enter  into  any  engagement  that  must 
afterwards  be  revised  and  ratified  by  a  popular  assembly. 
What  is  done  by  the  royal  authority,  with  regard  to  foreign 
powers,  is  the  act  of  the  whole  nation;  what  is  done 
without  the  royal  concurrence  is  the  act  only  of  private 
men.  And  so  far  is  this  point  carried  by  our  law,  that  it 
hath  been  held  (s),  that  should  all  the  subjects  of  Eng- 
land make  war  with  a  king  in  league  with  the  king  of 
England,  without  the  royal  assent,  such  war  is  no  breach 
of  the  league.  And,  by  the  statute  2  Hen.  V.  st.  1,  c.  6, 
any  subject  committing  acts  of  hostility  upon  any  nation 
in  league  with  the  king,  was  declared  to  be  guilty  of  high 
treason ;  and,  though  that  act  was  repealed  by  the  statute 
20  Hen.  VI.  c.  11,  so  far  as  relates  to  the  making  this 
offence  high  treason,  yet  still  it  remains  a  very  great 
offence  against  the  law  of  nations,  and  punishable  by  our 
laws,  either  capitally  or  otherwise,  according  to  the  cir- 
cumstances of  the  case. 

I.  The  sovereign,  therefore,  considered  as  the  represen- 
tative of  his  people,  has  the  sole  power  of  sending  ambas- 
sadors to  foreign   states,  and  receiving  ambassadors  at 

(t)  4  last.  152. 
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[[home.  This  may  lead  us  into  a  short  digression,  by  way 
of  inquiry,  how  far  the  municipal  laws  of  England  inter- 
meddle with  or  protect  the  rights  of  these  messengers  from 
one  potentate  to  another,  whom  we  call  ambassadors. 

The  rights,  the  powers,  the  duties,  and  the  privileges  of 
ambassadors  are  determined  by  the  law  of  nature  and 
nations,  and  not  by  any  municipal  constitutions.  For  as 
they  represent  the  persons  of  their  respective  masters,  who 
owe  no  subjection  to  any  laws  but  those  of  their  own 
country,  their  actions  are  not  subject  to  the  control  of  the 
private  law  of  that  state  wherein  they  are  appointed  to 
reside.  He  that  is  subject  to  the  coercion  of  laws  is 
necessarily  dependent  on  that  power  by  whom  those  laws 
were  made :  but  an  ambassador  ought  to  be  independent 
of  every  power  except  that  by  which  he  is  sent,  and  of 
consequence  ought  not  to  be  subject  to  the  mere  muni- 
cipal laws  of  that  nation  wherein  he  is  to  exercise  his 
functions.  If  he  grossly  offends,  or  makes  an  ill  use  of 
his  character,  he  may  be  sent  home  and  accused  before 
his  master  (a),  who  is  bound  either  to  do  justice  upon  him 
or  avow  himself  the  accomplice  of  his  crimes  (6).  But 
there  is  great  dispute  among  the  writers  on  the  laws  of 
nations,  whether  this  exemption  of  ambassadors  extends 
to  all  crimes,  as  well  natural  as  positive,  or  whether  it 
only  extends  to  such  as  are  mala  prohibiia,  as  coining, 
and  not  to  those  that  are  mala  in  se,  as  murder  (c).^  Our 
law  seems  to  have  formerly  allowed  the  exemption  in  the 
restricted  sense  only.  [[For  it  has  been  held,  both  by  our 
common  lawyers  and  civilians  (c?),  that  an  ambassador  is 
privileged  by  the  law  of  nature  and  nations;  and  yet,  if 
he  commits  any  offence  against  the  law  of  reason  and 
nature,  he  shall  lose  his  privilege  (e) ;  and  that  therefore. 


(a)  As  was  done  with  Count  Gyl-  Barbeyrac's  Puff.  1.  8,  c.  9,  s.  9,  and 

lenberg,  the  Swedish  minister  to  Great  17;  \^an  Bynkcrshoek  De  Foro  Lega- 

Britain,  a.  d.  1716.  tor.  c.  17,  18,  19. 

(/;)  Sp.  L.  26,  21.  (d)  1  Roil.  Uep.  175;  3  Bulstr.27. 

(c)  Van  Ucuwcn  in  Ff.  50,  7, 17 ;  (e)  4  Inst.  153. 
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[[if  an  ambassador  conspires  the  death  of  the  king  in  whose 
land  he  is,  he  may  be  condemned  and  executed  for  treason  ; 
but  if  he  commits  any  other  species  of  treason,  it  is  other- 
wise, and  he  must  be  sent  to  his  own  kingdom  (/).  And 
these  positions  seem  to  be  built  upon  good  appearance  of 
reason.  For  since,  as  we  have  formerly  shown  (g),  all 
municipal  laws  act  in  subordination  to  the  primary  law  of 
nature,  and,  where  they  annex  a  punishment  to  natural 
crimes,  are  only  declaratory  of,  and  auxiliary  to  that  law ; 
therefore  to  this  natural  universal  rule  of  justice,  ambas- 
sadors, as  well  as  other  men,  are  subject  in  all  countries; 
and  of  consequence  it  is  reasonable  that,  whenever  they 
transgress  it,  there  they  shall  be  liable  to  make  atone- 
ment (A).  But,  however  these  principles  might  formerly 
obtain,  the  general  practice  of  this  country,  as  well  as  of 
the  rest  of  Europe,  seems  now  to  pursue  the  sentiments  of 
the  learned  Grotius,  that  the  security  of  ambassadors  is 
of  more  importance  than  the  punishment  of  a  particular 
crime  (i).  And  therefore  since  the  middle  of  the  seven- 
teenth century,  few,  if  any,  examples  have  happened 
where  an  ambassador  has  been  punished  for  any  offence, 
however  atrocious  in  its  nature  (j). 

(f)  1  Roll.  Rep.  185.  "  tbe  light  of  natore  aod  the  funds- 

(g)  Vol.  i.  p.  35.  "  meoul  laws  of  all  tociety,  aabas* 
(h)  Foster's  Discourses,  188.  "  sadort  are  ceruioly  liable  to  aatwer 
(i)    Securitas    legutorum     utlUmti       "  in  the  ordioaiy  course  of  justice,  at 

qux  ei  pxiia  est  prepoMderat.  (De  "  other  persons  offending  in  the  like 
Jure  B.  et  P.  1. 2,  c.  18,  s.  4.)  "manner  are;"  but  Mr.  HaiBeob< 
(j)  In  the  year  1654.  during  the  serves  upon  this  case,  that  "the  laws 
piotectorate  of  Cromwell,  Dou  Paia-  "  of  nations  were  here  plainly  »io- 
leon  Sa,  the  brother  of  the  Portuguese  "  lated,"  7  vol.  237.  .And  Vatlel. 
ambassador,  who  had  been  joined  with  with  iriesistible  ability,  conteitds  that 
him  in  the  same  commission,  was  the  universal  inviolability  of  an  am- 
tried,  convicted,  and  executed  for  an  bassador  is  an  object  of  much  greater 
atrocious  murder.  Lord  Hale,  1  P.  C.  importance  to  the  world  than  their 
99,  approves  of  the  proceeding ;  and  punishment  for  crimes,  however  con- 
Mr.  Justice  Forster,  p.  188,  though  a  trary  to  natural  justice.  "A  minia- 
modern  writer  of  law,  lays  it  down  "  ter,"  says  that  profound  writer,  "  is 
that  ''  for  murder  and  other  offences  "  often  charged  with  a  commission 
"  of  great  enormity,  which  are  against  "  disagreeable  to  the  prince  to  whom 
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[^In  respect  of  civil  suits,  all  the  foreign  jurists  agree 
that  neither  an  ambassador,  or  any  of  his  train  or  comites, 
can  be  prosecuted  for  any  debt  or  contract  in  the  courts 
of  that  kingdom  wherein  he  is  sent  to  reside.  Yet  Sir 
Edward  Coke  maintains,  that  if  an  ambassador  make  a 
contract  which  is  good,  jure  gentium,  he  shall  answer  for  it 
here(^').  But  the  truth  is,  so  few  cases  (if  any)  had 
arisen,  wherein  the  privilege  was  either  claimed  or  dis- 
puted, even  with  regard  to  civil  suits,  that  our  law-books 
are  (in  general)  quite  silent  upon  it  previous  to  the  reign 
of  Queen  Anne,  when  an  ambassador  from  Peter  the 
Great,  czar  of  Muscovy,  was  actually  arrested  and  taken 
out  of  his  coach  in  London  (Z),  for  a  debt  of  fifty  pounds, 
which  he  had  there  contracted.  Instead  of  applying  to  be 
discharged  upon  his  privilege,  he  gave  bail  to  the  action, 
and  the  next  day  complained  to  the  queen.  The  persons 
who  were  concerned  in  the  arrest  were  examined  before 
the  privy  council  (of  which  the  Lord  Chief  Justice  Holt 
was  at  the  same  time  sworn  a  member  (m) ),  and  seventeen 

•'  he  is  sent.     If  this  prince  has  any  sadois ;   for  when  they  had  received 

"power  over  him,  and  especially  if  ambassadors  from  the  Tarquin  princes 

"  his  authority  be  sovereign,  how  is  whom  they  had   dethroned,  and  had 

"  it  to  be  expected  that  the  minister  afterwards  detected  those  ambassadors 

"  can  execute  his  master's  orders  with  in    secretly   committing    acts   which 

"  a  proper  freedom  of  mind,  fidelity,  might  have  been  considered  as  treason 

"  and  firmness?     It  is  necessary  he  against   their   state,   they  sent   them 

"  should  have  no  snares  to  fear,  that  back  unpunished ;  upon  which  Livy 

"  he  cannot  be  diverted  from  his  func-  observes,  et  quanquam  vUi  sunt  com' 

"  tions  by  any  chicanery,     lie  must  mississe,   tit   hostium   loco   essent,  jus 

"  have  nothing  to  hope,  and  nothing  tamen  gentium  valuit.     Lib, 2,  c.  4. 

"  to  fear,  from  the  sovereign  to  whom  When  Bomilcar,  qui  Romam  fide  pub- 

"  he  is  sent.    Therefore,  in  order  to  lied   venerat,  was   prosecuted   as   an 

"  success  of  his  ministry,  he  must  be  accomplice    in    the    assassination   of 

"  independent  of  the  sovereign's  au-  Mnssiva,  Sallust  declares, _/it  r«HS  »na- 

"  ihority,  and  of  the  jurisdiction  of  the  gis  ex  aquo  hunoque  qnam  ex  jure  gen' 

"  country,  both  civil  and  criminal."  (mm.     Bell.  Jug.  c.  35.— Christian's 

B.  4,  C.7,  8.92,  where  this  subject  Blackstone. 

is  discussed  in  a  most  luminous  man*  (/<)  4  Inst.  153. 

ner.    The  Romans,  in  the  infancy  of  (/)  2l8t  July,  1708;  Boyer's  An- 

their  slate,  acknowledged   the  cxpe-  nals  of  Queen  Anne, 

diency  of  the  iodependeoce  of  ambas-  (m)  25th  July,  1708 ;  ibid. 
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[[were  committed  to  prison  (n) ;  most  of  whom  were  prose- 
cuted by  information  in  the  court  of  Queen's  Bench,  at  the 
suit  of  the  attorney-general  (o),  and  at  their  trial  before 
the  lord  chief  justice  were  convicted  of  the  facts  by  the 
jury  {p) ;  reserving  the  question  of  law  how  far  those  facts 
were  criminal,  to  be  afterwards  argued  before  the  judges ; 
which  question  was  never  determined  (9).  In  the  mean 
time  the  czar  resented  this  affront  very  highly,  and  de- 
manded that  the  sheriff  of  Middlesex,  and  all  others  con- 
cerned in  the  arrest,  should  be  punished  with  instant 
death  (r).  But  the  queen  (to  the  amazement  of  that  de- 
spotic court)  directed  her  secretary  to  inform  him  "  that  she 
"  could  inflict  no  punishment  upon  any  the  meanest  of 
"  her  subjects,  unless  warranted  by  the  law  of  the  land; 
"  and  therefore  was  persuaded  that  he  would  not  insist 
"  upon  impossibilities  (»)."  To  satisfy,  however,  the  cla- 
mours of  the  foreign  ministers  (who  made  it  a  common 
cause),  as  well  as  to  appease  the  wrath  of  Peter,  a  bill  was 
brought  into  parliament  (0>  and  afterwards  passed  into  a 
law  (m),  to  prevent  and  punish  such  outrageous  insolence  for 
the  future.  And  with  a  copy  of  this  act  elegantly  engrossed 
and  illuminated,  accompanied  by  a  letter  from  the  queen, 


( n)  '25{h  aad 29th  July,  1708 ;  ibid. 

(0)  23d  October.  1708  ;  ibid, 

(p)  14th  February.  1708;  ibid. 

(f )  Id  3  Bur.  1480,  Lord  Mans- 
field declares,  that  "  the  statute  of 
"  Queen  Aune  was  not  occasioned  by 
"  any  doubt  whether  the  law  of  na- 
"  tions,  particularly  the  part  relative 
"  to  public  ministers,  was  not  part  of 
"  the  law  of  England,  and  the  iafrac- 
"  tion  criminal;  nor  intended  to  vary 
"  an  iota  of  it."  And  he  proceeds  to 
say,  that  Lord  Talbot,  Lord  Hard- 
wicke  and  Lord  Holt,  were  clearly  of 
the  same  opinion.  But  the  infraction 
of  the  law  of  nations  can  only  be  a 
misdemeanor ;  and  therefore  Lord 
Mansfield  says,  the  persons  convicted 


were  Deter  brought  up  to  raeeiv* 
judgment,  for  "  no  punishment  would 
"  have  been  thought  by  the  cxar  aa 
"  adequate  reparation.  Such  a  sen- 
"  teoce  as  the  court  would  have  given 
"  he  would  have  thought  a  freth  in- 
"  suit." — Christian's  Blackstone.  la 
Viveash  v.  Becker,  3  Mau.  &:  Sel.  284, 
this  statute  was  also  decided  to  be 
only  declaratory  of  the  common  law 
and  the  law  of  nations. 

(r)  17th  September,  1708 ;  Boyei's 
Annals  of  Queen  Anne. 

(0  lllh  .Tanuary.  1708;  ibid.; 
Mod.  Un.  Hist.  xxxv.  454. 

(0  Com.  Journ.  23rd  December, 
1708. 

(m)  21st  April,  1709;  Boyer,  ibid. 
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[]an  ambassador  extraordinary  (x)  was  commissioned  to 
appear  at  Moscow  (?/),  who  declared,  "  that  though  her  ma- 
"  jesty  could  not  inflict  such  punishment  as  was  required, 
"  because  of  the  defect,  in  that  particular,  of  the  former 
"  established  constitutions  of  her  kingdom,  yet  with  the 
"  unanimous  consent  of  the  parliament,  she  had  caused  a 
"  new  act  to  be  passed,  to  serve  as  a  law  for  the  future." 
This  humiliating  step  was  accepted  as  a  full  satisfaction 
by  the  czar;  and  the  oflfenders,  at  his  request,  were  dis- 
charged from  all  farther  prosecution. 

This  statute  (s)  recites  the  arrest  which  had  been  made 
"  in  contempt  of  the  protection  granted  by  her  majesty, 
"  contrary  to  the  law  of  nations,  and  in  prejudice  of  the 
"  rights  and  privileges  which  ambassadors  and  other 
"  public  ministers  have  at  all  times  been  thereby  pos- 
"  sessed  of,  and  ought  to  be  kept  sacred  and  inviolable ;" 
wherefore  it  enacts,  that  for  the  future  all  process  whereby 
the  person  of  any  ambassador,  or  of  his  domestic  or  do- 
mestic servant,  may  be  arrested,  or  his  goods  distrained 
or  seized,  shall  be  utterly  null  and  void ;  and  the  persons 
prosecuting,  soliciting,  or  executing  such  process  shall  be 
deemed  violators  of  the  law  of  nations,  and  disturbers  of 
the  public  repose  ;  and  shall  suffer  such  penalties  and  cor- 
poral punishment  as  the  lord  chancellor  and  the  two  chief 
justices,  or  any  two  of  them,  shall  think  fit.  But  it  is 
expressly  provided,  that  no  trader,  within  the  description 
of  the  bankrupt  laws,  who  shall  be  in  the  service  of  any 
ambassador,  shall  be  privileged  or  protected  by  this  act. 
Nor  shall  any  one  be  punished  for  arresting  an  am- 
bassador's servant,  unless  his  name  be  registered  with 
the  secretary  of  state,  and  by  him  transmitted  to  the 
sheriffs  of  London  and  Middlesex  (a) ;  exceptions  that  are 
strictly  conformable  to  the  rights  of  ambassadors  (b),  as 

(x)  Mr.  Whilworlh.  (a)  Seacombu.Bowlney,  1  Wils.20. 

(y)  8(h    January,   1709;  Doyer,           (fc)  Sitpe  qua:situm  est  an  comitum 

ibid.  nuintio  et  Jure  haliendi  sunt  qui  lega- 

(:)  7  Anne,  C.  I'i.  /'<w    comituntnr,    non    ul    iiistructior 
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[[observed  in  the  most  civilized  countries.  And  in  conse- 
quence of  this  statute,  thus  declaring  and  enforcing  the 
law  of  nations,  these  privileges  are  now  held  to  be  part  of 
the  law  of  the  land,  and  are  constantly  allowed  in  the 
courts  of  common  law  (c). 

II.  It  is  also  the  sovereign's  prerogative  to  make  trea- 
ties (d),  leagues  and  alliances  with  foreign  states  and 
princes.  For  it  is  by  the  law  of  nations  essential  to  the 
goodness  of  a  league,  that  it  be  made  by  the  sovereign 
power  (e) ;  and  then  it  is  binding  upon  the  whole  com- 
munity ;  and  in  England  the  sovereign  power,  quoad  hoc, 
is  vested  in  the  person  of  the  king  or  queen.  Whatever 
contracts  therefore  they  engage  in,  no  other  power  in  the 
kingdom  can  legally  delay,  resist  or  annul.  And  yet,  lest 
this  plenitude  of  authority  should  be  abused  to  the  detri- 
ment of  the  public,  the  constitution  (as  was  hinted  before) 
hath  here  interposed  a  check,  by  the  means  of  parliamen- 
tary impeachment,  for  the  punishment  of  such  ministers 
as  from  criminal  motives  advise  or  conclude  any  treaty, 
which  shall  afterwards  be  judged  to  derogate  from  the 
honour  and  interest  of  the  nation. 

III.  Upon  the  same  principle  the  sovereign  has  also  the 
sole  prerogative  of  making  war  and  peace  (/).  For  it  is 
held  by  all  the  writers  on  the  law  of  nature  and  nations, 

Jiat  legatio,  sed  unice  ut  luero  suoam-  20;  3  WiJs.  35  ;  Triquet  v.  Balh,  I 

tutant,  intlitoret  fortt  et  meicatoret.  Bl.  Rep.  471  ;  3  Burr.   1478,    1676, 

Et.  quamvis  hos  ittpe  defenderint  el  eo-  1731  ;  3  VVils,  33  ;  Viveash  v.  Becker. 

mitum  loco  habere  voliieriut  legati,  ap-  3  M.  &  S.  284  ;   Delvalle  v.  Plonier, 

paret  tamen  salii  eo  won  pertinere,  qui  3  Camp.  47  ;  4  Burr.  2016;  Hopkins 

t>»  legfiti  le-ationisve  officio  non  iuiit.  v.  De  Uobeck,  3  T.  R.  79  ;  Novello 

Quum  autem  ea  res  twnnunquam  tur-  v.  Toogood,  1  Barn.  5c  Cres.  554. 

bis  dederit,  optima  exemplo  in  quihus-  (d)  Com. Dig.  Prerogative,  B.2,3  ; 

dam  aulis  olim  recepiiimjuit,  ut  lega-  1  Chilly's  Commercial  Law,  38,  615. 

tus  leneretur  eihibeie  nomenclaturam  («)  Puff.  L.  of  N.  b.  8,  c.  9,  s.  b. 

comitum  suojum.— Van  Bynkersh.  c.  (/)  Com.  Dig.  Prerogative,  C.  I, 

15,  prope  finera.  2.  3  ;  Bac.  Ab.  Prerog.  D.  4  ;   1  Chit. 

(c;  See  2  Stia.  797  ;  2  Ld.  Raym.  Commercial  Law,  392,  414. 
1524 ;  Seacomb  v.  Bowlney,  1  WiU. 

VOL.  II.  .1^  j^ 
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Qhat  the  right  of  making  war,  which  by  nature  subsisted 
in  every  individual,  is  given  up  by  all  private  persons  that 
enter  into  society,  and  is  vested  in  the  sovereign  power(^); 
and  this  right  is  given  up,  not  only  by  individuals,  but 
even  by  the  entire  body  of  people,  that  are  under  the  do- 
minion of  a  sovereign.  It  would  indeed  be  extremely  im- 
proper, that  any  number  of  subjects  should  have  the 
power  of  binding  the  supreme  magistrate,  and  putting 
him  against  his  will  in  a  state  of  war.  Whatever  hosti- 
lities therefore  may  be  committed  by  private  citizens,  the 
state  ought  not  to  be  affected  thereby  ;  unless  that  should 
justify  their  proceedings,  and  thereby  become  partner  in 
the  guilt.  Such  unauthorized  volunteers  in  violence  are 
not  ranked  among  open  enemies,  but  are  treated  like 
pirates  and  robbers;  according  to  that  rule  of  the  civil 
law  (/i),  hostes  hi  sunt  qui  nobis,  aut  quihus  nos,  publice 
helium  decrevimus ;  cceteri  latrones  aut  pradones  sunt. 
And  the  reason  which  is  given  by  Grotius  (i),  why  accord- 
ing to  the  law  of  nations  a  denunciation  of  war  ought 
always  to  precede  the  actual  commencement  of  hostilities, 
is  not  so  much  that  the  enemy  may  be  put  upon  his  guard 
(which  is  matter  rather  of  magnanimity  than  right),  but 
that  it  may  be  certainly  clear  that  the  war  is  not  under- 
taken by  private  persons,  but  by  the  will  of  the  whole 
community ;  whose  right  of  willing  is  in  this  case  trans- 
ferred to  the  supreme  magistrate  by  the  fundamental  laws 
of  society.  So  that,  in  order  to  make  a  war  completely 
effectual,  it  is  necessary  with  us  in  England  that  it  be 
publicly  declared  and  duly  proclaimed  by  the  sovereign's 
authority ;  and  then  all  parts  of  both  the  contending  na- 
tions, from  the  highest  to  the  lowest,  are  bound  by  it. 
And  wherever  the  right  resides  of  beginning  a  national 
war,  there  also  must  reside  the  right  of  ending  it,  or  the 
power  of  making  peace.     And  the  same  check  of  parlia- 

(g)  Puff.  b.  8,  c.  6,  s.  8,  and  Bar-  (i)  De  Jure  B.  et  V.  1.  3,  c.  3, 

bey.  in  loc.  s.  11. 

{h)  Ff.60,  16,  lis. 
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[[mentary  impeachment,  for  improper  or  inglorious  conduct, 
in  beginning,  conducting,  or  concluding  a  national  war,  is  in 
general  sufficient  to  restrain  the  ministers  of  the  crown  from 
a  wanton  or  injurious  exertion  of  this  great  prerogative. 

IV.  But  as  the  delay  of  making  war  may  sometimes  be 
detrimental  to  individuals  who  have  suflered  by  depre- 
dations from  foreign  potentates,  our  laws  have  in  some 
respects  armed  the  subject  with  powers  to  impel  the  pre- 
rogative ;  by  directing  the  ministers  of  the  crown  to  issue 
letters  of  marque  and  reprisal  upon  due  demand ;  the  pre- 
rogative of  granting  which  is  nearly  related  to,  and  plainly 
derived  from  that  other  of  making  war ;  this  being  indeed 
only  an  incomplete  state  of  hostilities,  and  generally  end- 
ing in  a  formal  denunciation  of  war.  These  letters  are 
grantable  by  the  law  cf  nations  (k),  whenever  the  subjects 
of  one  state  are  oppressed  and  injured  by  those  of  another; 
and  justice  is  denied  by  that  state  to  which  the  oppressor 
belongs.  In  this  case  letters  of  marque  and  reprisal  (words 
used  as  synonymous ;  and  signifying,  the  latter  a  taking 
in  return,  the  former  the  passing  the  frontiers  in  order  to 
such  taking  (/)  )  may  be  obtained,  in  order  to  seize  the 
bodies  or  goods  of  the  subjects  of  the  oflending  state, 
until  satisfaction  be  made,  wherever  they  happen  to  be 
found.  And  indeed  this  custom  of  reprisals  seems  dic- 
tated by  nature  herself;  for  which  reason  we  find  in  the 
most  antient  times  very  notable  instances  of  it  (m).  But 
here  the  necessity  is  obvious  of  calling  in  the  sovereign 
power,  to  determine  when  reprisals  may  be  made ;  else 
every  private  sufferer  would  be  a  judge  in  his  own  cause. 

{k)  De  Juie  B  et  P.  1.  3,  c.  2,  for  a  prize  woa  at  the  Eliaa  Kames  by 

ss.  4,  8.  his  father  Neleus,  and  for  debit  do* 

(/)  Dufresne,  tit.  Marca.  to  many  private  subjects  of  the  Pylian 

(m)  See  the  account  giveu  by  Nestor,  kingdom;  out  uf  which  booty  the  kiog 

ia  the  Eleventh   Book  of  the  Iliad,  of  took  three  hundred  head  of  cattle  for 

the  reprisals  made  by  himself  on  the  his  own  demand,  and  the  rest  were 

Epeiaa  nation  ;  from  which  he  took  a  equitably    divided    among   the   other 

multitude  of  cattle,  as  a  satisfaction  creditors. 

L  l2 
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[[In  pursuance  of  which  principle,  it  is  with  us  declared 
by  the  statute  4  Henry  V.  c.  7,  that  if  any  subjects  of  the 
realm  are  oppressed  in  the  time  of  truce  by  any  foreigners, 
the  king  will  grant  marque  in  due  form,  to  all  that  feel 
themselves  grieved.  Which  form  is  thus  directed  to  be 
observed ;  the  sufferer  must  first  apply  to  the  lord  privy- 
seal,  and  he  shall  make  out  letters  of  request  under  the 
privy-seal ;  and  if  after  such  request  of  satisfaction  made, 
the  party  required  do  not  within  convenient  time  make 
due  satisfaction  or  restitution  to  the  party  grieved,  the 
lord  chancellor  shall  make  him  out  letters  of  marque 
under  the  great  seal ;  and  by  virtue  of  these  he  may  attack 
and  seize  the  property  of  the  aggressor  nation,  without 
hazard  of  being  condemned  as  a  robber  or  pirate.^  But 
this  manner  of  granting  letters  of  marque  has  been  long 
disused,  and  the  term  itself  is  now  somewhat  differently 
applied.  If  during  war  a  subject  should  take  an  enemy's 
ship  without  commission  from  the  king,  the  prize  would, 
by  the  effect  of  the  prerogative,  become  a  droit  of  admi- 
ralty, and  would  belong  not  to  the  captor  but  the  crown. 
Therefore,  to  encourage  merchants  and  others  to  fit  out 
privateers  or  armed  ships  in  time  of  war,  the  lords  of  the 
admiralty  have  been  empowered  by  various  acts  of  parlia- 
ment, and  sometimes  by  proclamation  of  the  king  in  coun- 
cil, to  grant  commissions  to  the  owners  of  such  ships,  and 
the  prizes  captured  by  them  have  been  directed  to  be  di- 
vided between  such  owners  and  the  captains  and  crews. 
These  commissions  are  ordinarily  denominated  letters  of 
marque ;  and  it  is  in  that  sense  alone  that  the  term  now 
usually  occurs  (n). 

QV.  Upon  exactly  the  same  reason,  stands  the  preroga- 
tive of  granting  safe-conducts,  without  which  by  the  law 
of  nations  no  member  of  one  society  has  a  right  to  intrude 

(n)  Cliristian'i  Blackst.  259  ;  29  Carlh.  .399;  5  Rob.  Rep.  9  ;  2  Vern. 
Geo.  2,  c.  34;  19  Geo.  3,  c.  67 ;  24  592;  .Stirling  v.  Vaughan,  11  East, 
Geo.  3,  c.  47;  Molloy,  c.  3,  s.  8  ;      619. 
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[[into  another  (o).  And  therefore  Puffendorf  very  justly 
resolves  (p),  that  it  is  left  in  the  power  of  all  states  to  take 
such  measures  about  the  admission  of  strangers  as  they 
think  convenient ;  those  being  ever  excepted  who  are 
driven  on  the  coasts  by  necessity,  or  by  any  cause  that 
deserves  pity  or  compassion.  Great  tenderness  is  shown 
by  our  laws,  not  only  to  foreigners  in  distress  (as  will 
appear  when  we  come  to  speak  of  shipwrecks),  but  with 
regard  also  to  the  admission  of  strangers  who  come  spon- 
taneously. For  so  long  as  their  nation  continues  at  peace 
with  ours,  and  they  themselves  behave  peaceably,  they 
are  under  the  sovereign's  protection  ;  though  liable  to  be 
sent  home  whenever  the  sovereign  sees  occasion.  But 
no  subject  of  a  nation  at  war  with  us  can,  by  the  law  of 
nations,  come  into  the  realm,  nor  can  travel  himself  upon 
the  high  seas,  or  send  his  goods  and  merchandize  from 
one  place  to  another,  without  danger  of  being  seized  by 
our  subjects,  unless  he  has  letters  of  safe  conduct ;  which 
by  divers  antient  statutes  (7)  must  be  granted  under  the 
king's  great  seal  and  inrolled  in  chancery,  or  else  are  of 
no  ert'ect :  the  sovereign  being  supposed  the  best  judge  of 
such  emergencies,  as  may  deserve  exemption  from  the 
general  law  of  arms.  But  passports  under  the  sovereign's 
sign-manual,  or  licences  from  his  ambassadors  abroad, 
are  now  more  usually  obtained,  and  are  allowed  to  be  of 
equal  validity.]]  As  to  aliens  who  are  subjects  of  a  friendly 
country,  they  are  at  liberty  freely  to  enter  and  leave  the 
kingdom,  or  to  reside  there,  being  liable  only  to  the  regu- 
lations of  the  6  &  7  Will.  IV.  c.  11,  for  the  registration  of 
aliens,  under  which  they  are  required,  on  arrival,  to  exhibit 
such  passports  as  they  have,  and  make  a  declaration  of 
the  time  and  place  of  their  landing,  their  names,  the 
country  to  which  they  belong,  and  the  country  from 
which  they  have  come. 

[[The  law  of  England,  as  a  commercial  country,  pays  a 

(0)  Com.  Dig.  Prerogative,  B.  5 ;       s.  9. 
1  ChiUy's  Cummercial  Law,  60,  487.  (q)   15  tien.  6.  c.  3 ;  18  Hea.  6, 

(  p)  Law  of  N   and  N.  b.  3,  c.  3.       c.  8 ;  20  Hen.  6,  c.  1. 
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[[very  particular  regard  to  foreign  merchants  in  innumer- 
able instances.  One  we  cannot  omit  to  mention,  viz.  that 
by  Magna  Charta  (s)  it  is  provided,  that  all  merchants 
(unless  publicly  prohibited  beforehand)  shall  have  safe- 
conduct  to  depart  from,  to  come  into,  to  tarry  in,  and 
to  go  through  England,  for  the  exercise  of  merchandize, 
without  any  unreasonable  imposts,  except  in  time  of  war  : 
and,  if  a  war  breaks  out  between  us  and  their  country, 
they  shall  be  attached  (if  in  England)  without  harm  of 
body  or  goods,  till  the  king  or  his  chief  justiciary  be 
informed  how  our  merchants  are  treated  in  the  land  with 
which  we  are  at  war ;  and,  if  ours  be  secure  in  that  land, 
they  shall  be  secure  in  ours.  This  seems  to  have  been  a 
common  rule  of  equity  among  all  the  northern  nations ; 
for  we  learn  from  Stiernhook  {t)  that  it  was  a  maxim 
among  the  Goths  and  Swedes,  "  quam  legem  exteri  nobis 
"  posuere,  eandem  illis  ponemus.^'  But  it  is  somewhat 
extraordinary  that  it  should  have  found  a  place  in  Magna 
Charta,  a  mere  interior  treaty  between  the  king  and  his 
natural-born  subjects  :  which  occasions  the  learned  Mon- 
tesquieu to  remark  with  a  degree  of  admiration,  "  that  the 
"  English  have  made  the  protection  of  foreign  merchants 
"  one  of  the  articles  of  their  national  liberty  (u)."  But 
indeed  it  well  justifies  another  observation  which  he  has 
made  (x),  "  that  the  English  know  better  than  any  other 
"  people  upon  earth  how  to  value  at  the  same  time  these 
"  three  great  advantages,  religion,  liberty,  and  commerce." 
Very  different  from  the  genius  of  the  Roman  people  ;  who 
in  their  manners,  their  constitution,  and  even  in  their  laws, 
treated  commerce  as  a  dishonourable  employment,  and 
prohibited  the  exercise  thereof  to  persons  of  birth,  or  rank, 
or  fortune  (7/);  and  equally  different  from  the  bigotry  of 
the  canonists,  who  looked  on  trade  as  inconsistent  with 

(f)  C.  30.  (y)  Nobiliores  natalibus,  et  honorum 

(t)  De  Jure  Sueon.  1.  3,  C.  4.  luce  conspicuos,  et  patrimonio  ditinres, 

(u)  Sp.  L.  20,  13,  perniciosHtn  %irbihns  tuercimonium  ex- 

(x)  Ibid.  20,  7.  erc«ri  prohibimu$.—C.  4,  63,  3. 
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[^Christianity  (2),  and  determined  at  the  council  of  Melfi, 
under  Pope  Urban  II.  a.  d.  1090,  that  it  was  impossible 
with  a  safe  conscience  to  exercise  any  traffic,  or  follow  the 
profession  of  the  law  (a). 

These  are  the  principal  prerogatives  of  the  sovereign, 
respecting  this  nation's  intercourse  with  foreign  nations ; 
in  all  of  which  he  is  considered  as  the  delegate  or  repre- 
sentative of  his  people.  But  in  domestic  afl'airs  he  is  con- 
sidered in  a  great  variety  of  characters,  and  from  thence 
there  arises  an  abundant  number  of  other  prerogatives. 

I.  First,  he  is  a  constituent  part  of  the  supreme  legis- 
lative power ;  and,  as  such,  has  the  prerogative  of  reject- 
ing such  provisions  in  parliament  as  he  judges  improper 
to  be  passed.  The  expediency  of  which  constitution  has 
before  been  evinced  at  large  (b).  We  shall  only  farther 
remark,  that  the  king  is  not  bound  by  any  act  of  parlia- 
ment, unless  he  be  named  therein  by  special  and  particular 
words  (c).  The  most  general  words  that  can  be  devised 
("  any  person  or  persons,  bodies  politic  or  corporate,  &c.") 
aft'ect  not  him  in  the  least,  if  they  may  tend  to  restrain 
or  diminish  any  of  his  rights  or  interests  (</ ).  For  it 
would  be  of  most  mischievous  consequence  to  the  public, 
if  the  strength  of  the  executive  power  were  liable  to  be 
curtailed  without  its  own  express  consent,  by  construc- 
tions and  implications  of  the  subject.  Yet,  where  an  act 
of  parliament  is  expressly  made  for  the  preservation  of 
public  rights  and  the  suppression  of  public  wrongs,  and 
does  not  interfere  with  the  established  rights  of  the  crown, 
it  is  said  to  be  binding  as  well  upon  the  sovereign  as  upon 
the  subject  (e) :  and  likewise,  the  sovereign  may  take  the 

(i)  Homo  mereatorvixautnunquam  nom  reeedit,  qum  utie  peceatU  agi  ulla 

potest    Deo    plaeere :    et   ideo  nullus  ratioiu   non   prmvaltt. — Act.   Concil. 

Chriitianus  debet  esse  mercator  ;  aut  apud  Baron,  c.  16. 
si  volueiit  esse,  projiciatur  de  ecelesia  (6)  Sup.  p.  357. 

Dei.—Decret.  1,  88,  11.  (c)  Bac.  Ab.  Prerogative,  E.  6. 

(a)  Falsa  Jit  painitentia  [laid']  cum  (d)   11  Rep.  74. 

yenitus  ab  officio  curiali  vel  uegotiati  («)  Ibid.  71. 
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[[benefit  of  any  particular  act,  though  he  be  not  especially 
named  (/). 

II.  The  sovereign  is  considered,  in  the  next  place,  as 
the  first  in  military  command  within  the  kingdom.  The 
great  end  of  society  is  to  protect  the  weakness  of  indivi- 
duals by  the  united  strength  of  the  community  :  and 
the  principal  use  of  government  is  to  direct  that  united 
strength  in  the  best  and  most  effectual  manner  to  answer 
the  end  proposed.  Monarchical  government  is  allowed 
to  be  the  fittest  of  any  for  this  purpose  :  it  follows  there- 
fore, from  the  very  end  of  its  institution,  that  in  a  mo- 
narchy the  military  power  must  be  trusted  in  the  hands  of 
the  prince. 

In  this  capacity  therefore,  of  general  of  the  kingdom, 
the  sovereign  has  the  sole  power  of  raising  and  regulating 
fleets  and  armies.  Of  the  manner  in  which  they  are  raised 
and  regulated  we  shall  speak  more,  when  we  come  to 
consider  the  royal  forces.  We  are  now  only  to  con- 
sider the  prerogative  of  enlisting  and  of  governing  them  : 
which  indeed  was  disputed  and  claimed,  contrary  to  all 
reason  and  precedent,  by  the  long  parliament  of  King 
Charles  I. ;  but,  upon  the  restoration  of  his  son,  was 
solemnly  declared  by  the  statute  13  Car.  II.  c.  6,  to  be 
in  the  king  alone ;  for  that  the  sole  supreme  govern- 
ment and  command  of  the  militia  within  all  his  majesty's 
realms  and  dominions,  and  of  all  forces  by  sea  and  land, 
and  of  all  forts  and  places  of  strength,  ever  was  and  is 
the  undoubted  right  of  his  majesty,  and  his  royal  prede- 
cessors, kings  and  queens  of  England ;  and  that  both  or 
either  house  of  parliament  cannot,  nor  ought  to,  pretend 
to  the  same. 

This  statute,  it  is  obvious  to  observe,  extends  not  only 

to  fleets  and  armies,  but  also  to  forts,  and  other  places  of 

strength,  within  the  realm ;  the  sole  prerogative  as  well  of 

erecting,  as  manning  and  governing  of  which,  belongs  to 

(/;  7  Rep.  32. 
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[[the  sovereign  in  his  capacity  of  general  of  the  king- 
dom {g) :  and  all  lands  were  formerly  subject  to  a  tax,  for 
building  of  castles  wherever  he  thought  proper.  This  was 
one  of  the  three  things,  from  contributing  to  the  perform- 
ance of  which  no  lands  were  exempted ;  and  therefore 
called  by  our  Saxon  ancestors  the  trinoda  necessitas :  sc. 
pontis  reporatio,  arcis  constructio,  et  expeditio  contra 
hostem  (h).  And  this  they  were  called  upon  to  do  so  often 
that,  as  Sir  Edward  Coke  from  M.  Paris  assures  us(i), 
there  were,  in  the  time  of  Henry  II.,  1115  castles  sub- 
sisting in  England.  The  inconveniences  of  which,  when 
granted  out  to  private  subjects,  the  lordly  barons  of  those 
times,  were  severely  felt  by  the  whole  kingdom ;  for,  as 
William  of  Newburgh  remarks  in  the  reign  of  King  Ste- 
phen, '*  erant  in  Anylia  quodammodo  tot  reges  rel  potius 
*'  tgranniy  quot  domini  castellorum"  but  it  was  felt  by  none 
more  sensibly  than  by  two  succeeding  princes,  King  John 
and  King  Henry  III.  And,  therefore,  the  greatest  part  of 
them  being  demolished  in  the  barons'  wars,  the  kings  of 
aftertimes  have  been  very  cautious  of  suffering  them  to 
be  rebuilt  in  a  fortified  manner  :  and  Sir  Edward  Coke 
lays  it  down  (A),  that  no  subject  can  build  a  castle,  or 
house  of  strength  embattled,  or  other  fortress  defensible, 
without  the  licence  of  the  king ;  for  the  danger  which 
might  ensue,  if  every  man  at  his  pleasure  might  do  it. 

It  is  partly  upon  the  same,  and  partly  upon  a  fiscal 
foundation,  to  secure  his  marine  revenue,  that  the  sove- 
reign has  the  prerogative  of  appointing  ports  and  havens, 
or  such  places  only,  for  persons  and  merchandize  to  pass 
into  and  out  of  the  realm,  as  he  in  his  wisdom  sees  pro- 
per (/).  By  the  feodal  law  all  navigable  rivers  and  havens 
were  computed  among  the  regalia  (w),  and  were  subject 

(^)  2  Inst.  30;    Com.  Dig.  Pie-  (i)  2  Inst.  31. 

rogative,  C.  4.  (k)  1  Inst.  S. 

(/i)  Cowel's  Intetp.  tit.  Castellorum  (0  Hale  de  Portubus  ftJaris. 

Opcralio  ;  Seld.  Jan.  Angl.  1,  42.  (m)  2  Feud.  t.  56  ;  Crag.  1.  15. 15. 


522    BK.  IV.  OF  PUBLIC  RIGHTS. — PT.  I.  CIVIL  GOVERNMENT. 

Qo  the  sovereign  of  the  state.  And  in  England  it  hath 
always  been  holden,  that  the  sovereign  is  lord  of  the 
whole  shore  (n),  and  particularly  is  the  guardian  of  the 
ports  and  havens,  which  are  the  inlets  and  gates  of  the 
realm  (o);  and  therefore,  so  early  as  the  reign  of  King 
John,  we  find  ships  seized  by  the  king's  officers  for  putting 
in  at  a  place  which  was  not  a  legal  port  (/?).  These  legal 
ports  were  undoubtedly  at  first  assigned  by  the  crown ; 
since  to  each  of  them  a  court  of  portmote  is  incident  (9); 
the  jurisdiction  of  which  must  flow  from  the  royal  autho- 
rity ;  the  great  ports  of  the  sea  are  also  referred  to,  as 
well  known  and  established,  by  statute  4  Hen.  IV.  c.  20, 
which  prohibits  the  landing  elsewhere  under  pain  of  con- 
fiscation:  and  the  statute  1  Eliz.  c.  11,  recites  that  the 
franchise  of  landing  and  discharging  had  been  frequently 
granted  by  the  crown. 

But  though  the  sovereign  had  a  power  of  granting  the 
franchise  of  havens  and  ports,  yet  he  had  not  the  power 
of  resumption,  or  of  narrowing  and  confining  their  limits 
when  once  established ;  but  any  person  had  a  right  to 
load  or  discharge  his  merchandize  in  any  part  of  the 
haven  ;  whereby  the  revenue  of  the  customs  was  much 
impaired  and  diminished,  by  fraudulent  landings  in  ob- 
scure and  private  corners.  This  occasioned  the  statutes 
of  1  Eliz.  c.  11,  and  13  k  14  Car.  II.  c.  11,  s.  14,  which 
enable  the  crown  by  commission  to  ascertain  the  limits  of 
all  ports,  and  to  assign  proper  wharfs  and  quays  in  each 
port,  for  the  exclusive  landing  and  loading  of  merchan- 
dize.^ And  by  46  Geo.  III.  c.  153,  no  pier,  quay,  wharf, 
jetty,  breast  or  embankment  shall  be  erected  in  or  near  to 
any  public  harbour  without  giving  one  month's  notice  to 
the  Admiralty,  with  a  saving  however  of  the  privileges  of 
the  city  of  London. 

(n)  F.  N.  B.  1 13  ;  vide  sup.  vol.  i.  (p)  Madox,  Hist.  Exch.  530. 

p.  419.  (q)  4  Inst.  148. 

(u)  Day.  9,  56. 
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[[The  erection  of  beacons,  light-houses  and  sea-marks, 
is  also  a  branch  of  the  royal  prerogative  ;  whereof  the 
first  was  antiently  used  in  order  to  alarm  the  country,  in 
case  of  the  approach  of  an  enemy ;  and  all  of  them  are 
signally  useful  in  guiding  and  preserving  vessels  at  sea  by 
night  as  well  as  by  day.  For  this  purpose  the  sovereign 
hath  power,  by  commission  under  his  great  8eal(/),  to 
cause  them  to  be  erected  in  fit  and  convenient  places  («), 
as  well  upon  the  lands  of  the  subject  as  upon  the  demesnes 
of  the  crown ;  which  power  is  usually  vested  by  letters- 
patent  in  the  office  of  lord  high  admiral  (/).]]  And  by  sta- 
tute 8  Eliz.  c.  13,  and  6  &  7  Will.  IV.  c.  79,  the  cor- 
poration of  the  Trinity  House  are  empowered  to  set  up 
any  beacons  or  sea-marks  wherever  they  shall  think  them 
necessary ;  and  the  several  light-houses  on  the  coast  are 
placed  under  their  supervision. 

To  thib  branch  of  the  prerogative  may  also  be  referred 
the  power  vested  in  her  majesty  by  statute  3  &  4  Will.  iV. 
c.  42,  8.  104,  58,  of  prohibiting  the  exportation  of  arms, 
ammunition,  and  gunpowder  out  of  this  kingdom,  and  of 
licensing  the  importation  of  gunpowder  for  the  use  of  her 
majesty's  stores ;  Qand  likewise  the  right  which  the  sove- 
reign has,  whenever  he  sees  proper,  of  confining  his  sub- 
jects to  stay  within  the  realm,  or  of  recalling  them  when 
beyond  the  seas.  By  the  common  law  (v),  every  man  may 
go  out  of  the  realm  for  whatsoever  cause  he  pleaseth, 
without  obtaining  the  sovereign's  leave,  provided  he  is 
under  no  injunction  of  staying  at  home  (which  liberty  was 
expressly  declared  in  King  John's  great  charter,  though 
left  out  in  that  of  Henry  III.);  but  because  that  every 
man  ought  of  right  to  defend  the  sovereign  and  his  realm, 
therefore  the  sovereign  at  his  pleasure  may  command  him 
by  his  writ  that  he  go  not  beyond  the  seas,  or  out  of  the 

(r)  3  Inst.  204  ;  4  Inst.  148.  (t)  Sid.  158  ;  4  Inst.  149. 

(s)  Rot.  Claus.  1  Rich.  2,  m.  42  ;  (u)  F.  N.  B.  85. 

Prynne  on  4  Inst.  136. 
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[[realm,  without  licence ;  and  if  he  do  the  contrary,  he 
shall  be  punished  for  disobeying  the  sovereign's  command. 
Some  persons  there  antiently  were,  that  by  reason  of  their 
stations,  were  under  a  perpetual  prohibition  of  going  abroad 
without  licence  obtained  ;  among  which  were  reckoned 
all  peers,  on  account  of  their  being  counsellors  of  the 
crown ;  all  knights,  who  were  bound  to  defend  the  king- 
dom from  invasions ;  all  ecclesiastics,  who  were  expressly 
confined  by  the  fourth  chapter  of  the  constitutions  of 
Clarendon,  on  account  of  their  attachment  in  the  times  of 
popery  to  the  see  of  Rome;  all  archers  and  other  artificers, 
lest  they  should  instruct  foreigners  to  rival  us  in  their 
several  trades  and  manufactures.  Sir  Edward  Coke  (a) 
gives  us  many  instances  to  this  effect  in  the  time  of  Ed- 
ward III.  (6)  In  the  succeeding  reign  the  affair  of  tra- 
velling wore  a  very  different  aspect;  an  act  of  parliament 
being  made  (c)  forbidding  all  persons  whatever  to  go 
abroad  without  licence ;  except  only  the  lords  and  other 
great  men  of  the  realm  ;  and  true  and  notable  merchants  ; 
and  the  king's  soldiers.  But  this  act  was  repealed  by  the 
statute  4  Jac.  I.  c.  1.  And  at  present  every  body  has,  or 
at  least  assumes,  the  liberty  of  going  abroad  when  he 
pleases.  Yet  undoubtedly  if  the  sovereign,  by  writ  of  ne 
exeat  regno  {d),  under  his  great  seal  or  privy  seal,  thinks 
proper  to  prohibit  a  man  from  so  doing,  or  sends  a  writ 
to  any  man,  when  abroad,  commanding  his  return,  and 
in  either  case  the  subject  disobeys ;  it  is  a  high  contempt 
of  the  royal  prerogative,  for  which  the  offender's  lands 
shall  be  seized  till  he  return  ;  and  then  he  is  liable  to  fine 
and  imprisonment  (e). 

(a)  3  Inst.  179.  party  wishes  to  prevent  the  other  from 

(h)  See  also  Uritton,  c.  123.  withdrawing  liis  person  or   propeity 

(f)  5  Rich.  2,  c.  2.  from    liie  jurisdiction   of    tiie  court, 

(d)  This  writ  is  not  now  used  for  by  going  abroad.     See  Lord  Hacon's 

•tate  purposes,  but  has  become  a  mere  Ordinances,  No.  89  ;  3  P.  Wms.  312 ; 

process  between  private  parties  in  an  1  Ves.  &  11.373;  5.  Mad.  471. 

equity  suit,  and  is  used  where  one  (e)  1  Hawk.  P.  C.  22. 
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[[III.  Another  capacity  in  which  the  sovereign  is  consi- 
dered in  domestic  affairs  is  as  the  fountain  of  justice  and 
general  conservator  of  the  peace  of  the  kingdom  (/).  By 
the  fountain  of  justice  the  law  does  not  mean  the  author 
or  original,  but  only  the  distributor.  Justice  is  not  de- 
rived from  the  sovereign,  as  from  Wis  free-gift ;  but  he  is  the 
steward  of  the  pubUc,  to  dispense  it  to  whom  it  isdue(^). 
He  is  not  the  spring,  but  the  reservoir,  from  whence  right 
and  equity  are  conducted,  by  a  thousand  channels,  to 
every  individual.  The  original  power  of  judicature,  by  the 
fundamental  principles  of  society,  is  lodged  in  the  society 
at  large  j  but  as  it  would  be  impracticable  to  render  com- 
plete justice  to  every  individual,  by  the  people  in  their  col- 
lective capacity,  therefore  every  nation  has  committed 
that  power  to  certain  select  magistrates,  who  with  more 
ease  and  expedition  can  hear  and  determine  complaints ; 
and  in  England  this  authority  has  immemorially  been  ex- 
ercised by  the  sovereign  or  his  substitutes.  He  therefore 
has  alone  the  right  of  erecting  courts  of  judicature]]  (unless 
where  they  are  erected  by  act  of  parliament) ;  [[for  though 
the  constitution  of  the  kingdom  hath  intrusted  him  with 
the  whole  executive  power  of  the  laws,  it  is  impossible,  as 
well  as  improper,  that  he  should  personally  carry  into  exe- 
cution this  great  and  extensive  trust ;  it  is  consequently 
necessary  that  courts  should  be  erected,  to  assist  him  in 
executing  this  power ;  and  equally  necessary  that,  if 
erected,  they  should  be  erected  by  his  authority.  And 
hence  it  is,  that  all  jurisdictions  of  courts  are  either  medi- 
ately or  immediately  derived  from  the  crown,  their  pro- 
ceedings run  generally  in  the  sovereign's  name,  they  pass 
under  his  seal,  and  are  executed  by  his  officers. 

It  is  probable,  and  almost  certain,  that  in  very  early 
times,  before  our  constitution  arrived  at  its  full  perfection, 


(/)  Bac.  Ab.  Preiog.  D.  ;  Com.       eltctu$,  ut  justitiam  faeiat  univtnit. 
Dig.  Pierog  D.  28.  — Biact.  1.  3,  U^.  1,  c.  9,  s.  3. 

(^)  Ad  hoc    autem  creulut  est  et 
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[[our  sovereigns  in  person  often  heard  and  determined 
causes  between  party  and  party.  But  at  present,  by  the 
long  and  uniform  usage  of  many  ages,  our  sovereigns  have 
delegated  their  whole  judicial  power  to  the  judges  of  their 
several  courts;  which  are  the  grand  depositaries  of  the 
fundamental  laws  of  the  kingdom,  and  have  gained  a 
known  and  stated  jurisdiction,  regulated  by  certain  and 
established  rules,  which  the  crown  itself  cannot  now  alter 
but  by  act  of  parliament  (h). 

In  criminal  proceedings,  or  prosecutions  for  offences,  it 
would  be  a  still  higher  absurdity  if  the  sovereign  person- 
ally sat  in  judgment ;  because,  in  regard  to  these,  he 
appears  in  another  capacity,  that  of  prosecutor.  All 
offences  are  either  against  the  king's  (or  queen's)  peace, 
crown,  and  dignity  ;  and  are  so  laid  in  every  indictment. 
For  though  in  their  consequences  they  generally  seem 
(except  in  the  case  of  treason,  and  a  very  few  others,) 
to  be  rather  offences  against  the  kingdom  than  the  sove- 
reign, yet  as  the  public,  which  is  an  invisible  body,  has 
delegated  all  its  power  and  rights,  with  regard  to  the 
execution  of  the  laws,  to  one  visible  magistrate ;  all 
affronts  to  that  power,  and  breaches  of  those  rights, 
are  immediately  offences  against  that  magistrate,  who  is 
therefore  the  proper  person  to  prosecute  for  all  public 
offences  and  breaches  of  the  peace,  being  the  person  in- 
jured in  the  eye  of  the  law.  And  this  notion  was  carried 
so  far  in  the  old  Gothic  constitution  (wherein  the  sovereign 
was  bound  by  his  coronation  oath  to  conserve  the  peace), 
that  in  case  of  any  forcible  injury  offered  to  the  person  of 
a  fellow-subject,  the  offender  was  accused  of  a  kind  of  per- 
jury, in  having  violated  the  sovereign's  coronation  oath,rfi- 
cehatur  freyisse  juramentum  regis  juratum  (i).     And  hence 

(/i)  2  Hawk.  P.  C.  1.  Thorpe  was  condemned  to  be  hanged 

(i  Sticrn.  de  Jure  Goth,  1.  3,  c.  3.  for  bribery,  he  was  said  sucramnUum 

A  notion  somewhat  similar  to  this  may  domini  regit  fregUu.—  Rot.  Pari.  25 

be   found   in    the    Minor,   c.  1,  8.5.  Kdw.  3. 

And  10  also  when  tlie  Chief  Justice 


CHAP.  VI. OF  THE  ROYAL  PREROGATIVE.      527 

Qalso  arises  another  branch  of  the  prerogative,  that  of^ par- 
doning offences  (k) ;  for  it  is  reasonable  that  he  only  who 
is  injured  should  have  the  power  of  forgiving.  Of  prose- 
cutions and  pardons  more  will  be  said  hereafter.  They 
are  mentioned  here  in  this  cursory  manner  only  to  show 
the  constitutional  grounds  of  this  power  of  the  crown,  and 
how  regularly  connected  all  the  links  are  ia  this  vast 
chain  of  prerogative. 

A  consequence  of  this  prerogative  is  the  legal  ubiquity 
of  the  sovereign.  In  the  eye  of  the  law  he  is  always 
present  in  all  his  courts,  though  he  cannot  personally  dis- 
tribute justice  (Z).  His  judges  are  the  mirror  by  which 
his  image  is  reflected.  It  is  the  regal  office,  and  not  the 
royal  person,  that  is  always  present  in  court,  always 
ready  to  undertake  prosecutions,  or  pronounce  judgment, 
for  the  benefit  and  protection  of  the  subject.]]  And 
this  ubiquity  is  illustrated  by  certain  technical  distinc- 
tions applicable  to  proceedings  where  the  crown  is  party. 
Thus  Qhe  king  can  never  be  nonsuit  (m);  for  a  nonsuit 
is  the  desertion  of  the  suit  or  action  by  the  non-appearance 
of  the  plaintiff  in  court  (/j).  For  the  same  reason,  also,  in 
the  forms  of  legal  proceedings,  the  king  is  not  said  to 
appear  by  his  attorney,  as  other  men  do ;  for  in  contem- 
plation of  the  law  he  is  always  present  in  court  (o). 

From  the  same  original,  of  the  sovereign's  being  the 
fountain  of  justice,  we  may  also  deduce  the  prerogative 
of  issuing  proclamations,  which  is  vested  in  him  alone. 
These  proclamations  have  then  a  binding  force,  when  (as 
Sir  Edward  Coke  observes  (p) ),  they  are  grounded  upon 
and  enforce  the  laws  of  the  realm.  For  though  the  making 
of  laws  is  entirely  the  work  of  a  distinct  part,  the  legis- 

(fc)  As  to  (his  power,  see  3  Inst.  enter  a  *on  vult  prosequi,  which  has 

233  ;  Show.  284  ;  2  T.  R.  569 ;  Lord  the  effect  of  a  nonsuit ;  Co.  Litt.  139. 

Raym.  214.  — Christian's  Blackstone. 

(/)  Fortesc.  c.  8 ;  2  Inst.  186.  (o)  Finch,  1.  81. 

(m)  Co.  Liu.  139.  (p)  3  Inst.  162. 

(n)  But  the  attorney-general  may 
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[[lative  branch  of  the  sovereign  power,  yet  the  manner, 
time  and  circumstances  of  putting  those  laws  in  execution 
must  frequently  be  left  to  the  discretion  of  the  executive 
magistrate.  And  therefore  his  constitutions  or  edicts 
concerning  these  points,  which  we  call  proclamations,  are 
binding  upon  the  subject,  where  they  do  not  either  contra- 
dict the  old  laws  or  tend  to  establish  new  ones ;  but  only 
enforce  the  execution  of  such  laws  as  are  already  in  being, 
in  such  manner  as  the  sovereign  shall  judge  necessary. 
Thus  the  established  law  is,  that  the  sovereign  may  pro- 
hibit any  of  his  subjects  from  leaving  the  realm  ;  a  procla- 
mation therefore  forbidding  this  in  general  for  three  weeks, 
by  laying  an  embargo  upon  all  shipping  in  time  of  war(r'), 
will  be  equally  binding  as  an  act  of  parliament,  because 
founded  upon  a  prior  law.  But  a  proclamation  to  lay  an 
embargo  in  time  of  peace  upon  all  vessels  laden  with 
wheat  (though  in  the  time  of  a  public  scarcity),  being  con- 
trary to  law,  and  particularly  to  statute  22  Car.  II.  c.  13, 
the  advisers  of  such  a  proclamation,  and  all  persons  act- 
ing under  it,  found  it  necessary  to  be  indemnified  by  a 
special  act  of  parliament,  7  Geo.  III.  c.  7.  Indeed,  by 
the  statute  31  Henry  VIII.  c.  8,  it  was  enacted,  that  the 
king's  proclamations  should  have  the  force  of  acts  of 
parliament ;  a  statute  which  was  calculated  to  introduce 
the  most  despotic  tyranny,  and  which  must  have  proved 
fatal  to  the  liberties  of  this  kingdom,  had  it  not  been 
luckily  repealed  in  the  minority  of  his  successor,  about 
five  years  after  (5).]] 

IV.  The  sovereign  is  also,  as  parens  patricc,  invested 
with  a  kind  of  guardianship  over  various  classes  of  per- 
sons, who  from  their  legal  disability  stand  in  need  of  pro- 
tection (/).     This  branch  of  the  prerogative  in  regard  to 


(r)  4  Mod.  177.  179.  Ilarg.  88 ;  2  Fotib.  Tr.  Kq.  228,  2nd 

($)  Stm.  t  Kdw.  6,  c.  12.  edil. ;  De  Manneville  v.  De  Manne- 

(I)  3  HJH.Com.  426;    Co.  Lilt,  by       villc,  10  Vcs.  52. 
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infants  has  been  already  noticed  (w).  It  extends  besides 
to  idiots  and  lunatics. 

1.  QAn  idiot  or  natural  fool  is  one  that  hath  had  no 
understanding  from  his  nativity,  and  therefore  is  by  law 
presumed  never  likely  to  attain  any.  For  which  reason 
the  custody  of  him  and  of  his  lands  was  formerly  vested 
in  the  lord  of  the  fee  (x) ;]]  [[but  by  reason  of  the  manifold 
abuses  of  this  power  by  subjects,  it  was  at  last  provided 
by  common  consent,  that  it  should  be  given  to  the  king  as 
the  general  conservator  of  his  people,  in  order  to  prevent 
the  idiot  from  wasting  his  estate  and  reducing  himself  and 
his  heirs  to  poverty  and  distress  (y).  This  prerogative  is 
declared  in  parliament  by  the  statute  De  Prcerogativa 
regis,  17  Edw.  II.  st.  1,  which  directs,  in  affirmance  of  the 
common  law  (z),  that  the  king  shall  have  ward  of  the  lands 
of  natural  fools  (r/),  taking  the  profits,  without  waste  or 
destruction,  and  shall  find  them  necessaries  ;  and  after  the 
death  of  such  idiots  he  shall  render  the  estate  to  the  heirs ; 
in  order  to  prevent  such  idiots  from  aliening  their  lands, 
and  their  heirs  from  being  disinherited. 

By  the  old  common  law  there  is  a  writ  de  idiota  inqui- 
rendo,  to  inquire  whether  a  man  be  an  idiot  or  not  (b), 
which  must  be  tried  by  a  jury  of  twelve  men  ;  and  if  they 
find  him  purus  idiota,  the  profits  of  his  lands  and  the 
custody  of  his  person  may  be  granted  by  the  sovereign  to 
some  subject  who  has  interest  enough  to  obtain  them  (c). 
This  branch  of  the  prerogative  hath  been  long  considered 
as  a  hardship  upon  private  families,  and  so  long  ago  as  in 

(u)  Supra,  p.  341.  the  crown's  prerogative    extends    to 

(x)  Fleta,  lib.  l,c.  11,  s.  10.  theit  person,  goods,  and  chattels,  as 

(y)  F.  N.  B.  232.  well  as  freehold  lands,  Beverley's  case, 

(:)  4  Rep.  126;  Wemorand.  Scacc.  4  Rep.  126  a  ;  F.  N.  B.  232. 

20  Edw.    1    (prefixed    to   Maynard's  (b)  F.  N.B.232. 

Year  Book  of  Edward  2),  fol.  20, 24,  (c)  This  power,  though  of  late  never 

vide  2  Inst.  14.  exerted,  long  continued  to  be  alluded 

(a)  This  statute  seems  not  to  extend  to  in  common  speech,  by   the  usual 

to  the  copyhold  lands  of  idiots  or  luna-  expression  of  begging  a  man  for  a  fool. 

tics,  Bac.    Ab.  Idiots,  &c.  (C.)  ;  but 

VOL.  II.  .M  M 
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[[the  8  Jac.  I.  it  was  under  the  consideration  of  parliament 
to  vest  this  custody  in  the  relatives  of  the  party,  and  to 
settle  an  equivalent  on  the  crown  in  lieu  of  it,  it  being 
then  intended  to  share  the  same  fate  with  the  slavery  of 
the  feudal  tenures,  which  has  been  since  abolished  (c?). 
Yet  few  instances  can  be  given  of  the  oppressive  exertion 
of  it,  since  it  seldom  happens  that  a  jury  finds  a  man  an 
idiot  a  nativitate,  but  only  non  compos  mentis  from  some 
particular  time ;  which  has  an  operation  very  different  in 
point  of  law. 

A  man  is  not  an  idiot  if  he  hath  any  glimmering  of 
reason  (e),  so  that  he  can  tell  his  parents,  his  age,  or  the 
like  common  matters.  But  a  man  who  is  born  deaf, 
dumb,  and  blind,  is  looked  upon  by  the  law  as  in  the 
same  stale  with  an  idiot  (/"),  he  being  supposed  incapable 
of  any  understanding,  as  wanting  all  those  senses  which 
furnish  the  human  mind  with  ideas. 

2.  A  lunatic,  or  non  compos  mentis,  is  one  who  hath  had 
understanding,  but  by  disease,  grief,^  or  any  other  cause 
[|hath  lost  the  use  of  his  reason  (g).  A  lunatic  is  indeed 
properly  one  that  hath  lucid  intervals ;  sometimes  enjoy- 
ing his  senses  and  sometimes  not,  and  that  frequently  de- 
pending,^ as  some  have  imagined,  [[upon  the  change  of 
the  moon.  But  under  the  general  name  of  non  compos 
mentis  (which  Sir  Edward  Coke  says  is  the  most  legal 
name  (A)),  are  comprised  not  only  lunatics,  but  persons 
under  frenzies,  or  who  lose  their  intellects  by  disease ; 
those  that  groio  deaf,  dumb,  and  blind,  not  being  bor7i  so ; 
or  such  in  short  as  are  judged  by  the  Court  of  Chancery 
incapable  of  conducting  their  own  affairs.  To  these  also, 
as  well  as  idiots,  the  sovereign  is  guardian,  but  to  a  very 
different  purpose ;    for  the  law  always  imagines  that  these 

(d)  4    Inst.    203;    Com.    Journ.  Mem.  Scacc.  20  Edw.  1,  (in  May- 

1610.  nard's  Year   Book  of   Edw.  2.)  20, 

(«)  F.  N.  B.233  ;  3  Bligh,  N.  8. 1.  vido  Ilidgway  v.  Darwin,  8  Ves.  65  ; 

(/)  Co.  Liu.  42  J  Flota,  1. 6,  c.  40,  He  J.  B.,  1  Myl.  &  Cr.  638. 

(g)   Idiola   a    ca$u    tl   ityirmilate,  (/i)  Co.  Lilt.  246. 
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[^accidental  misfortunes  may  be  removed,  and  therefore  only 
constitutes  the  crown  a  trustee  for  the  unfortunate  per- 
sons to  protect  their  property,  and  to  account  to  them  for 
all  profits  received  if  they  recover,  or,  after  their  decease, 
to  their  representatives :  and  therefore  it  is  declared  by 
the  statute  De  prarogativa  regis  before  mentioned,  that 
the  king  shall  provide  for  the  custody  and  sustentation  of 
lunatics,  and  preserve  their  lands  and  the  profits  of  them 
for  their  use  when  they  come  to  their  right  mind.  And 
the  king  shall  take  nothing  to  his  own  use;  and  if  the 
parties  die  in  such  a  state,  the  residue  shall  be  distributed 
for  their  souls  by  the  advice  of  the  ordinary,  and  of  course 
(by  the  subsequent  amendments  of  the  law  of  administra- 
tion ii) )  shall  now  go  to  their  executors  or  administrators. 
On  the  first  attack  of  lunacy  or  other  occasional  insanity, 
while  there  may  be  hopes  of  a  speedy  restitution  of  reason, 
it  is  usual  to  confine  the  unhappy  objects  in  private  cus- 
tody, under  the  direction  of  their  nearest  friends  and  rela- 
tions, and  the  legislature,  to  prevent  all  abuses  incident  to 
such  private  custody,  hath  thought  proper  to  interpose  its 
authority  by  several  statutes  for  regulating  private  mad- 
houses. But  when  the  disorder  is  grown  permanent,  and 
the  circumstances  of  the  party  will  bear  such  additional 
expense,  it  is  proper  to  apply  to  the  royal  authority  to 
warrant  a  lasting  confinement. 

The  method  of  proving  a  person  non  compos  is  very 
similar  to  that  of  proving  him  an  idiot.  The  lord  chancellor, 
to  whom  by  special  authority  from  the  sovereign  the  cus- 
tody of  idiots  and  lunatics  is^  usually  Qintrusted  (A),  upon 
petition  or  information,  grants  a  commission]]  in  the  nature 
of  the  writ  de  lunatico  inquirendo — (which  is  analogous 
to  that  de  idiota  inquirendo) — \\o  inquire  into  the  party's 
state  of  mind.]]  The  proceedings  under  such  a  commis- 
sion are  regulated  by  3  &  4  Will.  IV.  c.  36,  and  5  &  6 
Vict.  c.  84  •  and  the  result  of  them  is,  that  if  the  party 


(t)  Vide  supra,  p.  232.  (fc)  3  P.  Wms.  107 ;  2  Atk.  553  ;  3  Atk.  635. 

M  M  2 
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be  found  non  compos,  the  care  of  his  person,  with  a  suit- 
able allowance  for  his  maintenance,  is  usually  committed 
by  the  lord  chancellor  to  some  friend,  who  is  then  called 
his  committee  {I).  [[However,  to  prevent  sinister  prac- 
tices, the  next  heir  is  seldom  permitted  to  be  this  com- 
mittee of  the  person,  because  it  is  his  interest  that  the 
party  should  die.  But  it  hath  been  said  that  there  lies 
not  the  same  objection  against  his  next  of  kin,  provided 
he  be  not  his  heir,  for  it  is  his  interest  to  preserve  the 
lunatic's  life  in  order  to  increase  the  personal  estate  by 
savings  which  he  or  his  family  may  hereafter  be  entitled 
to  enjoy  (m).  The  heir  is  generally  made  the  manager 
or  committee  of  the  estate,  it  being  clearly  his  interest  by 
good  management  to  keep  it  in  condition,  accountable, 
however,  to  the  Court  of  Chancery  and  to  the  non  compos 
himself,-if  he  recovers,  or  otherwise  to  his  administrators.]] 
Our  statute  law  contains,  besides,  a  variety  of  other 
provisions  for  the  protection  and  management  of  persons 
labouring  under  this  severe  visitation  of  Providence, — 
among  which  we  may  mention  1  &  2  Vict.  c.  14,  as  to  the 
safe  custody  of  persons  apprehended  under  circumstances 
that  denote  a  derangement  of  mind,  and  a  purpose  of  com- 
mitting an  indictable  crime;  2  &  3  Will.  IV.  c.  107,  and 
3  &  4  Will.  IV.  c.  64  (amended  and  continued  by  5  &  6 
Vict.  c.  87),  as  to  the  care  and  treatment  of  lunatics  in 
hospitals  and  asylums ;  3  &  4  Vict.  c.  54,  as  to  their  main- 
tenance in  prisons;  and  3  &  4  Will.  IV.  c.  36,  and  5  &  6 
Vict.  c.  84,  as  to  their  care  and  treatment  when  found  lu- 

(/)  la  this  cate  of  idiots  and  luaa-  curators  or  tutors  by  thu  praetor.  (Ff. 
tics,  the  civil  law  agrees  with  ours  by  27,10,1.)  And  by  llie  laws  of  Solon, 
Busigning  them  tutors  to  protect  their  such  prodigals  were  brinded  wiUi  per- 
pertoni,  and  curators  to  manige  their  pctual  inlamy.  (Potter,  Antiq.  b.  1, 
eslatei.  But  in  another  instance  the  c.  26  )  But  with  us,  when  a  man  on 
Roman  law  goes  ntuch  beyond  the  an  inquest  of  idiotcy  hath  been  re- 
English  ;  for  if  a  man  by  notorious  turned  un  HnthriJ'l  and  not  an  idiot, 
prodigality  was  io  danger  of  wasting  no  rurlhoi  proceedings  have  been  had. 
bii  estate,  he  was  looked  upon  as  mm  (Bio.  Abr.  tit.  Idiot,  4.) 
eompot,  aad  committed  to  the  care  of  (m)  2  1*.  Wnis.  63B. 
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natic  under  a  commission,  and  the  course  of  proceeding 
under  such  commissions  (w). 

QV.  The  sovereign  is  likewise  the  fountain  of  honour, 
of  office,  and  of  privilege ;  and  this  in  a  different  sense 
from  that  wherein  he  is  styled  the  fountain  of  justice;  for 
here  he  is  really  the  parent  of  them.  It  is  impossible  that 
government  can  be  maintained  without  a  due  subordina- 
tion of  rank ;  that  the  people  may  know  and  distinguish 
such  as  are  set  over  them,  in  order  to  yield  them  their  due 
respect  and  obedience ;  and  also  that  the  officers  them- 
selves, being  encouraged  by  emulation  and  the  hopes  of 
superiority,  may  the  better  discharge  their  functions  ;  and 
the  law  supposes  that  no  one  can  be  so  good  a  judge  of 
their  several  merits  and  services,  as  the  sovereign  himself 
who  employs  them.  It  has,  therefore,  intrusted  with  him 
the  sole  power  of  conferring  dignities  and  honours,  in 
confidence  that  he  will  bestow  them  upon  none  but  such 
as  deserve  them.  And  therefore  all  degrees  of  nobility,  of 
knighthood,  and  other  titles,  are  received  by  immediate 
grant  from  the  crown;  either  expressed  in  writing,  by 
writs  or  letters  patent,  as  in  the  creations  of  peers  and 
baronets ;  or  by  corporeal  investiture,  as  in  the  creation  of 
a  simple  knight. 

From  the  same  principle  also  arises  the  prerogative  of 
erecting  and  disposing  of  offices  ;  for  honours  and  offices 
are  in  their  nature  convertible  and  synonymous.  All 
offices  under  the  crown  carry  in  the  eye  of  the  law  an 
honour  along  with  them  ;  because  they  imply  a  superiority 
of  parts  and  abilities,  being  supposed  to  be  always  filled 
with  those  that  are  most  able  to  execute  them.  And,  on 
the  other  hand,  all  honours  in  their  original,  had  duties  or 
offices  annexed  to  them  :  an  earl,  comes,  was  the  conser- 
vator or  governor  of  a  county ;  and  a  knight,  miles,  was 
bound  to  attend  the  king  in  his  wars.  For  the  same 
reason,  therefore,  that  honours  are  in  the  disposal  of  the 
sovereign,  offices  ought  to   be  so  likewise ;    and  as  he 

(»)  As  to  conveyances  and  purchases  of  property  by  idiots  and  lunatics, 
vide  sup.  vol.  i.  pp.  440,  442. 
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[[may  create  new  titles,  so  may  he  create  new  offices  :  but 
with  this  restriction,  that  he  cannot  create  new  offices 
with  new  fees  annexed  to  them,  nor  annex  new  fees  to  old 
offices  (o),  for  this  would  be  a  tax  upon  the  subject,  which 
cannot  be  imposed  but  by  act  of  parlaiment  (p).  Where- 
fore in  13  Hen.  IV.  a  new  office  being  created  by  the 
king's  letters  patent  for  measuring  cloths,  with  a  new  fee 
for  the  same,  the  letters  patent  were,  on  account  of  the 
new  fee,  revoked  and  declared  void  in  parliament. 

Upon  the  same  or  a  like  reason,  the  sovereign  has  also 
the  prerogative  of  conferring  privileges  upon  private  per- 
sons ;  such  as  granting  place  or  precedence  to  any  of  his 
subjects,  as  shall  seem  good  to  his  royal  wisdom  (q)-^  He 
cannot,  however  on  the  creation  of  a  peer,  give  him  pre- 
cedence before  others  of  the  same  rank,  the  power  of  the 
crown  being  in  that  respect  restrained  by  31  Hen.  VIII. 
c.  10,  which  settles  the  place  and  precedence  of  all  the 
nobility  and  great  officers  of  state  (r).  The  sovereign  may 
also  convert  aliens  {s)  into  denizens ;  whereby  some  very 
considerable  privileges  of  natural-born  subjects  are  con- 
ferred upon  them.  He  may  also  erect  corporations  (/), 
[[whereby  a  number  of  private  persons  are  united  and  knit 
together,  and  enjoy  many  liberties,  powers,  and  immunities 
in  their  politic  capacity,  which  they  were  utterly  incapable 
of  in  their  natural.]] 

By  the  Civil  List  Act,  passed  at  the  queen's  accession, 
1  &  2  Vict.  c.  2,  her  Majesty  is  also  empowered  to  grant 
pensions  to  the  amount  of  1200Z.  per  annum,  chargeable 
on  her  civil  list  revenues,  which  are  intended  for  the  re- 
muneration of  those  who  have  just  claims  on  the  royal 
beneficence,  or  by  their  services  or  discoveries  have  merited 
the  gratitude  of  their  country. 

(o)  Com.  Dig.  Prerog.  D.  3.  Act  of   Union   with  Ireland  is   also 

(p)  2  Inst.  533.  cited. 

(9)  4  Inst.  361.  («)  As  to  aliens,  vide  sup,  p.  426. 

(r)  Ilovenden's   Blackstone,  vol.  i.  (»)  As  to  corporations,  vide  vol.  i.  p. 

p.  272,  where  the  4th  article  of  the  330. 


CHAP.  VI, OF  THE  ROYAL  PREROGATIVE.  335 

[]VI.  Another  light,  in  which  the  laws  of  England  con- 
sider the  sovereign,  with  regard  to  domestic  concerns,  is 
as  the  arbiter  of  commerce.]] 

The  royal  prerogative,  so  far  as  it  relates  to  this  gubject, 
will  fall  principally  under  the  following  articles  : 

[[First,  the  establishment  of  public  marts,  or  places  of 
buying  and  selling,  such  as  markets  and  fairs,  with  the 
tolls  thereunto  belonging  (m).  These  can  only  be  set  up 
by  virtue  of  the  royal  grant,  or  by  long  and  immemorial 
usage  and  prescription,  which  pre-supposes  such  a  grant(z). 
The  limitation  of  these  public  resorts,  to  such  time  and 
such  place  as  may  be  most  convenient  for  the  neighbour- 
hood, forms  a  part  of  economics,  or  domestic  polity,  which, 
considering  the  kingdom  as  a  large  family,  and  the  sove- 
reign as  the  master  of  it,  he  clearly  has  a  right  to  dispose 
and  order  as  he  pleases. 

Secondly,  the  regulation  of  weights  and  measures. 
These,  for  the  advantage  of  the  public,  ought  to  be  uni- 
versally the  same  throughout  the  kingdom;  being  the 
general  criterions  which  reduce  all  things  to  the  same  or 
an  equivalent  value.  But,  as  weight  and  measure  are 
things  in  their  nature  arbitrary  and  uncertain,  it  is  there- 
fore expedient  that  they  be  reduced  to  some  fixed  rule  or 
standard ;  which  standard  it  is  impossible  to  fix  by  any 
written  law  or  oral  proclamation;  for  no  man  can,  by 
words  only,  give  another  an  adequate  idea  of  a  foot-rule, 
or  a  pound-weight.  It  is  therefore  necessary  to  have 
recourse  to  some  visible,  palpable,  material  standard ;  by 
forming  a  comparison  with  which  all  weights  and  mea- 
sures may  be  reduced  to  one  uniform  size:  and  the  prero- 
gative of  fixing  this  standard  our  antient  law  vested  in 
the  crown,  as  in  Normandy  it  belonged  to  the  duke  (y). 
This  standard  was  originally  kept  at  Winchester;  and  we 
find  in  the  laws  of  King  Edgar  (z ),  near  a  century  before 

(u)  Vide  sup.  p.  15.  (v)  Gr.  Coustum.  c.  16. 

(i)  2  Inst.  220 ;  vide  sup.  p.  34.  (t)  Cap.  8, 
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[[the  conquest,  an  injunction  that  the  one  measure,  which 
w^as  kept  at  Winchester,  should  be  observed  throughout 
the  realm.  Most  nations  have  regulated  the  standard  of 
measures  of  length  by  comparison  with  the  parts  of  the 
human  body,  as  the  palm,  the  hand,  the  span,  the  foot, 
the  cubit,  the  ell  {ulna,  or  arm),  the  pace,  and  the  fathom. 
But  as  these  are  of  different  dimensions  in  men  of  differ- 
ent proportions,  our  antient  historians  (a)  inform  us,  that 
a  new  standard  of  longitudinal  measure  was  ascertained 
by  King  Henry  the  First,  who  commanded  that  the  ulna, 
or  antient  ell,  which  answers  to  the  modern  yard,  should 
be  made  of  the  exact  length  of  his  own  arm.  And,  one 
standard  of  measures  of  length  being  gained,  all  others 
are  easily  derived  from  thence ;  those  of  greater  length 
by  multiplying,  those  of  less  by  subdividing,  that  original 
standard.  Thus,  by  the  statute  called  compositio  ulnarum 
et  perticarum,  five  yards  and  a  half  make  a  perch ;  and 
the  yard  is  subdivided  into  three  feet,  and  each  foot  into 
twelve  inches ;  which  inches  will  be  each  of  the  length  of 
three  grains  of  barley.  Superficial  measures  are  derived 
by  squaring  those  of  length  ;  and  measures  of  capacity  by 
cubing  them.  The  standard  of  weights  was  originally 
taken  from  corns  of  wheat,  whence  the  lowest  denomina- 
tion of  weights  we  have  is  still  called  a  grain  ;  thirty-two 
of  which  are  directed,  by  the  statute  called  compositio 
mensurarum,  to  compose  a  penny-weight,  whereof  twenty 
make  an  ounce,  twelve  ounces  a  pound,  and  so  upwards. 
And  upon  these  principles  the  first  standards  were  made  ; 
which  being  originally  so  fixed  by  the  crown,  their  sub- 
sequent regulations  have  been  generally  made  by  the 
king  in  parliament.  Thus,  under  King  Richard  I.,  in  his 
parliament  holden  at  Westminster,  a.  d.  1197,  it  was 
ordained  that  there  should  be  only  one  weight  and  one 
measure  throughout  the  kingdom,  and  that  the  custody 
of  the  assize,  or  standard  of  weights  and  measures,  should 

(-1)  Will.  Mulnisb.  in  Vita  lien.  I. ;  Spelm.  Hen.  1,  apud  Wilkins,  299. 
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[[be  committed  to  certain  persons  in  every  city  and  bo- 
rough (i);  from  whence  the  antient  office  of  the  king's 
aulnager  seems  to  have  been  derived,  whose  duty  it  was, 
for  a  certain  fee,  to  measure  all  cloths  made  for  sale,  till 
the  office  was  abolished  by  the  statute  11  &  12  Will.  III. 
c.  20.  In  King  John's  time,  this  ordinance  of  King 
Richard  was  frequently  dispensed  with  for  money  (c), 
which  occasioned  a  provision  to  be  made  for  enforcing  it, 
in  the  great  charters  of  King  John  and  his  son(d).  These 
original  standards  were  called  pondus  regit  («),  and  men- 
sura  domini  regis(f);  and  were  directed  by  a  variety  of 
subsequent  statutes  to  be  kept  in  the  exchequer,  and  all 
weights  and  measures  to  be  made  conformable  thereto  (^). 
But  Sir  Edward  Coke  observes  that(/0,  though  this  had 
so  often  by  authority  of  parliament  been  enacted,  yet  it 
could  never  be  efiected;  so  forcible  is  custom  with  the 
multitude.^  In  our  own  times,  however,  new  parliamen- 
tary enactments  have  been  devised  on  this  subject,  and 
other  weights  and  measures  substituted  for  those  which 
antiently  obtained.  By  5  Geo.  IV.  c.  74,  6  Geo.  IV.  c.  12, 
and  5  (fc  6  Will.  IV.  c.  63,  (repealing  the  former  acts  on  the 
subject),  standards  are  fixed  for  length,  weight,  and  capa- 
city, and  it  is  provided  that  all  contracts  for  sale  by  weight 
or  measure,  where  no  special  agreement  is  made  to  the 
contrary,  shall  be  taken  to  refer  to  the  standards  so  es- 
tablished. It  is  also  enacted,  that  all  articles  sold  by 
weight  shall  be  sold  by  avoirdupois  weight,  except  gold, 
silver,  platina,  diamonds,  or  other  precious  stones,  which 
may  be  sold  by  troy  weight;  and  drugs,  which,  when  sold 
by  retail,  may  be  sold  by  apothecaries  weight. 

[[Thirdly,  as  money  is  the  medium  of  commerce,  it  is 


(6)  Hoved.  Malth.  Paris.  (g)  14  Edw.  3.  st.  1,  c.  12;  25 

(c)  Hoved.  A.  D.  1201.  Edw.  3.  SI.  5,  c.  9  &  10;  16  Rich  2,c. 

((/)  9  Hen.  3.  c.  25.  3 ;  8  Hen.  6.  c.  5  ;  11  Hen.  6,  c.  8 ; 

(e)  Plac.  35  Edw.  1,  apud  Cowel's  11  Hen.  7,  c.  4  ;  22  Car.  2,  c.  8. 

Interpr.  tit.  Pondus  regis.  {h)  2  Inst.  41. 
(/)  Flet.  2,  12. 
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[[the  king's  prerogative,  as  the  arbiter  of  domestic  com- 
merce, to  give  it  authority  or  make  it  current.  Money  is 
an  universal  medium,  or  common  standard,  by  comparison 
with  which  the  value  of  all  merchandize  may  be  ascer- 
tained :  or  it  is  a  sign  which  represents  the  respective 
values  of  all  commodities.  Metals  are  well  calculated  for 
this  sign,  because  they  are  durable  and  are  capable  of 
many  subdivisions;  and  a  precious  metal  is  still  better 
calculated  for  this  purpose,  because  it  is  the  scarcest  and 
most  portable.  A  metal  is  also  the  most  proper  for  a 
common  measure,  because  it  can  easily  be  reduced  to  the 
same  standard  in  all  nations :  and  every  particular  nation 
fixes  on  its  own  impression,  that  the  weight  and  standard 
(wherein  consists  the  intrinsic  value)  may  both  be  known 
by  inspection  only. 

As  the  quantity  of  precious  metals  increases,  that  is,  the 
more  of  them  there  is  extracted  from  the  mine,  this  uni- 
versal medium,  or  common  sign,  will  sink  in  value,  and 
grow  less  precious.  Above  a  thousand  millions  of  bullion 
were  calculated  to  have  been  imported  into  Europe  from 
America  within  less  than  three  centuries ;  and  the  quantity 
is  daily  increasing.  The  consequence  is  that  more  money 
must  be  given  now  for  any  commodity,  the  quantity  of 
which  has  not  increased  in  the  same  proportion,  than  was 
given  an  hundred  years  ago.  And,  if  any  accident  were 
to  diminish  the  quantity  of  gold  and  silver,  their  value 
would  proportionably  rise.  A  horse,  that  was  formerly 
worth  ten  pounds,  is  now  perhaps  worth  twenty ;  and,  by 
any  failure  of  current  specie,  the  price  may  be  reduced  to 
what  it  was.  Yet  is  the  horse,  in  reality,  neither  dearer 
nor  cheaper  at  one  time  than  another :  for,  if  the  metal 
which  constitutes  the  coin  was  formerly  twice  as  scarce  as 
at  present,  the  commodity  was  then  as  dear  at  half  the 
price  as  now  it  is  at  the  whole. 

The  coining  of  money  is  in  all  states  the  act  of  the 
sovereign  power;  for  the  reason  just  mentioned,  that  its 
value  may  be  known  on  inspection  :]]  and  as  the  value  of 
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money  not  authenticated  by  this  means  cannot  be  easily 
ascertained,  it  is  consequently  the  rule  of  the  common  law 
that  no  tender  of  payment  of  any  debt  is  valid  and  suffi- 
cient unless  made  in  the  common  coin  of  the  realm  (»). 
This,  however,  is  subject  by  the  statute  law  to  exception ; 
for  by  3  &  4  Will.  IV.  c.  98,  s.  6,  a  tender  may  be  made  in 
Bank  of  England  notes,  payable  to  bearer  on  demand,  for 
all  sums  above  6/.,  so  long  as  the  bank  continues  to  pay 
on  demand,  in  legal  coin. 

[[With  respect  to  coinage  in  general,  there  are  three 
things  to  be  considered  :  tin-  umtciiitls  tlu-  imurt-ssioii, 
and  the  denomination. 

With  regard  to  the  muteiiaU,  Sir  Kdwatd  Coke  lays  it 
down  {k),  that  the  money  of  England  must  either  be  of 
gold  or  silver;  and  none  other  was  ever  issued  by  the 
royal  authority  till  1672,  when  copper  farthings  and  half- 
pence were  coined  by  King  Charles  the  Second,  and 
ordered  by  proclamation  to  be  current  in  all  payments, 
under  the  value  of  sixpence,  and  not  otherwise.  But  this 
copper  coin  is  not  upon  the  same  footing  with  the  other 
in  many  respects,]]  particularly  with  regard  to  the  ofl'ence 
of  forgery,  which,  by  2  Will.  IV.  c.  34,  is  somewhat  less 
penal  in  the  case  of  copper  than  of  gold  or  silver  coin. 
And  no  tender  of  payment  can  be  made  in  copper  where 
the  amount  of  the  debt  is  such  that  it  may  be  paid  in  gold 
or  silver,  it  being  provided  by  56  Geo.  III.  c.  68,  s.  12, 
that  the  gold  coin  shall  be  the  only  legal  tender,  except  as 
regards  sums  not  exceeding  40*.,  which  may  be  tendered 
in  the  silver  coin. 

[]As  to  the  impression,  the  stamping  thereof  is  the  un- 
questionable prerogative  of  the  crown:  for,  though  divers 
bishops  and  monasteries  had  formerly  the  privilege  of 
coining  money,  yet,  as  Sir  Matthew  Hale  observes  (/), 
this  was  usually  done  by  special  grant  from  the  king,  or 
by  prescription,  which  supposes  one;  and  therefore  was 

(i)  Wade's  case,  5  Rep.  114.  (/)  1  Hist.  P.  C.  191. 

(/c)  2  Inst.  677. 
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[[derived  from,  and  not  in  derogation  of,  the  royal  preroga- 
tive. Besides  that,  they  had  only  the  profit  of  the  coinage, 
and  not  the  power  of  instituting  either  the  impression  or 
denomination ;  but  had  usually  the  stamp  sent  them  from 
the  exchequer. 

The  denomination,  or  the  value  for  which  the  coin  is  to 
pass  current,  is  likewise  in  the  breast  of  the  sovereign ; 
and,  if  any  unusual  pieces  are  coined,  that  value  must  be 
ascertained  by  proclamation.  In  order  to  fix  the  value,  the 
weight  and  the  fineness  of  the  metal  are  to  be  taken  into 
consideration  together.  When  a  given  weight  of  gold  or 
silver  is  of  a  given  fineness,  it  is  then  of  the  true  stan- 
dard (m),  and  called  esterling  or  sterling  metal ;  a  name 
for  which  there  are  various  reasons  given  (n),  but  none  of 
them  entirely  satisfactory.  And  of  this  sterling  or  ester- 
ling  metal  all  the  coin  of  the  kingdom  must  be  made,  by 
the  statute  25  Edw.  III.  c.  13  (o).  So  that  the  royal 
prerogative  seemeth  not  to  extend  to  the  debasing  or  en- 
hancing the  value  of  the  coin,  below  or  above  the  sterling 
value  (/?),  though  Sir  Matthew  Hale  (q)  appears  to  be  of 
another  opinion.  The  sovereign  may  also,  by  his  procla- 
mation, legitimate  foreign  coin,  and  make  it  current  here ; 
declaring  at  what  value  it  shall  be  taken  in  payments  (r). 

(m)  This  standard  halli  been  fre-  etymologists,  that  the  name  was  de- 
quently  varied  in  former  times;  but  rived  from  the  Esterliiigi,  or  Easter- 
halh  long  been  thus  invariably  settled.  lings  ;  as  those  Saxons  weie  antienlly 
The  pound  troy  of  gold,  consisting  of  called,  who  inhabited  that  district  of 
twenty-two  carats  (or  twenty-fourth  Germany,  now  occupied  by  the  Hanse 
parts)  fine,  and  two  of  alloy,  is  di-  Towns,  and  their  appendages ;  the 
vided  in  forty-four  guineas  and  a  earliest  traders  in  modern  Europe, 
half  of  the  present  value  of  21s.  each.  (o)  The  ascertaining  whether  coin 
And  the  pound  troy  of  silver,  consist-  is  of  the  proper  standard  is  called  pil- 
ing of  eleven  ounces  and  two  penny-  ing  it;  and  there  are  occasions  on 
weights  pure  and  eighteen  penny-  which  resort  is  had  for  this  purpose  to 
weights  alloy,  is  divided  into  sixty-  an  antient  mode  of  inquisition  called 
two  ihillings.  (See  Follces  on  English  the  trial  of  the  pix,  before  a  jury  of 
Coins.)  members  of  the  Goldsmiths'  Company. 

(ii)  Spelm.  GloMs.  203;  Dufresne,  (p)  2  Inst.  577. 

III.  165.    The  most  plausible  opinion  {q)   1  Hale,  P.  C.  194. 

seemi  to  be  that  adopted  by  those  two  {>)  Ibid.  197. 
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[[But  this,  it  seems,  ought  to  be  by  comparison  with  the 
standard  of  our  own  coin ;  otherwise  the  consent  of  par- 
liament will  be  necessary.  There  is  at  present  no  such 
legitimated  money.]]  [[The  crown  may  also  at  any  time 
decry,  or  cry  down,  any  coin  of  the  kingdom,  and  make 
it  no  longer  current  («). 

VII.  The  sovereign  is,  lastly,  considered  by  the  laws 
of  England  as  the  head  and  supreme  governor  of  the 
national  church. 

To  enter  into  the  reasons  upon  which  this  prerogative  is 
founded  is  matter  rather  of  divinity  than  of  law.  It  will 
be  sufficient  therefore  to  observe  that,  by  statute  26  Hen. 
VIII.  c.  1,  (reciting  that  the  king's  majesty  justly  and 
rightfully  is  and  ought  to  be  the  supreme  head  of  the 
Church  of  England,  and  so  had  been  recognized  by  the 
clergy  of  this  kingdom  in  their  convocation),  it  is  enacted, 
that  the  king  shall  be  reputed  the  only  supreme  head,  in 
earth,  of  the  church  of  England,  and  shall  have,  annexed 
to  the  imperial  crown  of  this  realm,  as  well  the  title  snd 
style  thereof,  as  all  jurisdictions,  authorities,  and  com- 
modities, to  the  said  dignity  of  the  supreme  head  of  the 
church  appertaining.  And  another  statute  to  the  same 
purport  was  made,  1  Eliz.  c.  1. 

In  virtue  of  this  authority  the  sovereign  convenes,  pro- 
rogues, restrains,  regulates,  and  dissolves  all  ecclesiastical 
synods  or  convocations.  This  is  an  inherent  and  antient 
prerogative  of  the  crown,  as  appears  by  the  statute  8  Hen. 
VI.  c.  1,  and  the  many  authors,  both  lawyers  and  histo- 
rians, vouched  by  Sir  Edward  Coke  {t).'2  [[A  convocation 
in  England  differs  considerably  in  its  constitution  from 
the  synods  of  other  Christian  kingdoms,  those  consisting 
usually  of  bishops  ;]]  whereas  with  us  the  convocations  (of 
which  there  is  one  in  each  province)  are  more  in  the 
nature  of  a  parliament,  all  the  lower  orders  of  clergy 
having  representatives  therein,  who  share  with  the  digni- 
(s)  1  Hale,  P.  C.  197.  (t)  4  Inst.  322,  323. 
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taries  the  right  of  making  laws  (or  canons)  for,  and  taxing 
the,  possessions  of  the  church.  [^This  constitution  is  said 
to  be  owing  to  the  policy  of  Edward  I.,  who,  at  one  and 
the  same  time,  let  in  the  inferior  clergy  to  the  privileges 
of  forming  ecclesiastical  canons  (which  before  they  had 
not),  and  also  introduced  a  method  of  taxing  ecclesiastical 
benefices,  by  consent  of  convocation  («).]] 

All  deans  and  archdeacons  are  members  of  the  con- 
vocation of  their  province  ;  each  chapter  sends  one  proctor 
or  representative,  and  the  beneficed  parochial  clergy  in 
each  diocese  in  Canterbury  two  proctors ;  but  on  account 
of  the  small  number  of  dioceses  in  the  province  of  York 
each  archdeaconry  there  elects  two  proctors.  In  York  the 
convocation  consists  only  of  one  house,  but  in  Canterbury 
there  are  two  houses,  of  which  the  archbishop  and  bishops 
form  the  upper  house,  and  the  lower  consists  of  deans,  arch- 
deacons, the  proctors  for  the  chapters,  and  the  proctors  for 
the  parochial  clergy.  The  convocation,  however,  can  make 
no  canons,  or  even  confer  for  that  purpose,  without  licence 
from  the  sovereign,  nor  make  any  repugnant  to  the  common 
or  statute  law ;  and  none  of  their  canons  bind  the  laity 
unless  they  pass  both  houses  of  parliament.  And  though 
till  the  15  Car.  II.  c.  10,  the  clergy  continued  to  tax  them- 
selves in  convocation,  they  have  not  done  so  since ;  it 
being  judged  more  advantageous  to  include  them  in  the 
money  bills  passed  by  the  commons,  and  to  allow  them 
on  the  other  hand  to  vote  for  knights  of  the  shire  in  par- 
liament— a  privilege  that  did  not  formerly  belong  to  them. 
It  has,  consequently,  been  long  the  course  to  summon  the 
convocation  pro  forma  only,  but  it  is  still  in  fact  summoned 
before  the  meeting  of  every  new  parliament,  and  adjourns 
immediately  afterwards,  without  ever  proceeding  to  the 
dispatch  of  business  (ar). 

[[From  this  prerogative  also,  of  being  the  head  of  the 

(u)  Oilb.  Hilt,  of  Exch  c.  4.  322;  Gilb.  Excli.  c.  4  ;  lUirn's  Keel. 

(t)  As  (0  coDVOcatioiu,  tee  4  Inst.       Law,  Cnnvoc.  ;  Com.  Dig.  Convoc. 


CHAP.  VI. — OF  THE  ROYAL  PREROGATIVE.     543 

[[church,  arises  the  king's  right  of  nomination  to  vacant 
bishoprics,  and  certain  other  ecclesiastical  preferments ; 
which  will  more  properly  be  considered  when  we  come  to 
treat  of  the  church.  It  will  be  sufficient  at  present  to 
observe,  that  this  is  now  done  in  consequence  of  the  statute 
25  Hen.  VIII.  c.  20. 

As  head  of  the  church,  the  sovereign  is  likewise  the 
dernier  resort  in  all  ecclesiastical  causes  ;^  an  appeal  for- 
merly lying  to  him  in  chancery  (y),  and  now  by  2  &  3  Will. 
IV.  c.  92,  in  council  (z),  from  the  sentence  of  every  eccle- 
siastical judge. 

(y)  25  Heo.  8,  c.  19.  (s)  Et  vide  3  &  4  Will.  4.  c.  41. 
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CHAPTER  VII. 

OF    THE    ROYAL  REVENUE. 


[[Having,  in  the  preceding  chapter,  considered  at  large 
those  branches  of  the  sovereign's  prerogative,  which  con- 
tribute to  his  royal  dignity,  and  constitute  the  executive 
power  of  the  government,  we  proceed  now  to  examine  his 
fiscal  prerogatives,  or  such  as  regard  his  revenue ;  which 
the  British  constitution  hath  vested  in  the  royal  person, 
in  order  to  support  his  dignity  and  maintain  his  power: 
being  a  portion  which  each  subject  contributes  of  his  pro- 
perty, in  order  to  secure  the  remainder.^ 

The  royal  revenue,  formerly  under  the  control  of  the 
lord  treasurer  (a),  is  now  under  that  of  the  lords  com- 
missioners of  the  treasury  (who  in  modern  times  have 
been  appointed  in  substitution  for  that  high  and  impor- 
tant officer) ;  but  it  has  always  been  more  immediately 
under  the  management  of  the  exchequer  (6),  which  is  an 
establishment  of  very  remote  antiquity  (c) — consisting  of 
two  divisions — the  first  being  the  office  of  the  receipt  of 
the  exchequer,  for  collection  of  the  royal  revenue;  the 
second  being  a  court  for  the  administration  of  justice  (</). 
The  former  (to  which  we  here  exclusively  refer)  received 
a  new  constitution  under  a  late  act  of  parliament,  4  &  5 
Will.  IV.  c.  15,  by  which  many  of  its  former  officers  were 
abolished,  and  it  was  provided  that  the  establishment 
should  thereafter  consist  of  a  comptroller-general,  an  as- 

(a)  4  Inst.  103.  a  court  both   of  law  and  equity,  but 

(b)  2  lost.  197.  the  e(|uilable  jurisdiction  is  now  tukea 
(e)  Madox,  Hist,  of  Exch. ;  Gilb.       away  by  6  Vict.  c.  5,  and  it  remains 

Court  of  Kxch.  a  court  only  of  law  and  revenue, 

(rf)  4  Inst,  103.     It  wa»  formerly 
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sistant  comptroller,  a  chief  clerk,  and  such  number  of 
clerks  and  assistants  as  the  lords  commissioners  of  the 
treasury  should  from  time  to  time  appoint.  And  by  the 
same  act,  persons  accounting  to  the  crown  are  directed  to 
make  their  payments  at  the  bank  of  England,  into  an  ac- 
count to  be  there  opened  to  the  credit  of  the  royal  exche- 
quer, and  regulations  are  also  made  as  to  the  manner  of 
placing  sums  to  the  credit  of  that  account,  and  making 
payments  thereout. 

[[This  revenue  is  either  ordinary,  or  extraordinary.  The 
ordinary  revenue  is  such,  as  has  either  subsisted  time  out 
of  mind  in  the  crown ;  or  else  has  been  granted  by  par- 
liament, by  way  of  purchase  or  exchange  for  such  of  the 
inherent  hereditary  revenues  as  were  found  inconvenient 
to  the  subject. 

When  it  is  said  that  it  has  subsisted  time  out  of  mind 
in  the  crown,  it  is  not  to  be  understood  that  the  crown 
is  at  present  in  the  actual  possession  of  the  whole  of  this 
revenue.  Much  (nay,  the  greatest  part  of  it)  is  at  this  day 
in  the  hands  of  subjects ;  to  whom  it  has  been  granted  out 
from  time  to  time  by  the  kings  of  England ;  which  has 
rendered  the  crown  in  some  measure  dependent  on  the 
people,  for  its  ordinary  support  and  subsistence.  So  that 
it  is  necessary  to  recount,  as  part  of  the.  royal  revenue, 
what  lords  of  manors  and  other  subjects  frequently  look 
upon  to  be  their  own  absolute  inherent  rights ;  because 
they  are  and  have  been  vested  in  them  and  their  ancestors 
for  ages,  though  in  reahty  originally  derived  from  the 
grants  of  our  antient  princes. 

I.  The  first  of  the  crown's  ordinary  revenues  which 
shall  be  taken  notice  of,  is  of  an  ecclesiastical  kind  (as 
are  also  the  three  succeeding  ones),  viz.  the  custody  of  the 
temporalities  of  bishops ;  by  which  are  meant  all  the  lay 
revenues,  lands,  and  tenements,  (in  which  is  included  his 
barony,)  which  belong  to  an  archbishop's  or  bishop's  see. 
And  these  upon  the  vacancy  of  the  bishopric  are  immedi- 

VOL.    II.  .N  N 
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[[ately  the  right  of  the  sovereign,  as  a  consequence  of  his 
prerogative  in  church  matters,  whereby  he  is  considered  as 
the  founder  of  all  archbishoprics  and  bishoprics,  to  whom 
during  the  vacancy  they  revert.  And  for  the  same  reason, 
before  the  dissolution  of  abbeys,  he  had  the  custody  of 
the  temporalities  of  all  such  abbeys  and  priories  as  were 
of  royal  foundation  (but  not  of  those  'founded  by  sub- 
jects) on  the  death  of  the  abbot  or  prior.  Another  reason 
may  also  be  given,  why  the  policy  of  the  law  hath  vested 
this  custody  in  the  sovereign ;  because,  as  the  successor 
is  not  known,  the  lands  and  possessions  of  the  see  would 
be  liable  to  spoil  and  devastation,  if  no  one  had  a  pro- 
perty therein.  Therefore  the  law  has  given  the  sovereign, 
not  the  temporalities  themselves,  but  the  custody  of  the 
temporalities,  till  such  time  as  a  successor  is  appointed, 
with  power  of  taking  to  himself  all  the  intermediate  pro- 
fits, without  any  account  to  the  successor ;  and  with  the 
right  of  presenting  (which  the  crown  very  frequently  ex- 
ercises) to  such  benefices  and  other  preferments  as  fall 
within  the  time  of  vacation  (e).  This  revenue  is  of  so 
high  a  nature,  that  it  could  not  be  granted  out  to  a  sub- 
ject before,  or  even  after,  it  accrued :  but  now,  by  the 
statute  14  Edw.  III.  st.  4,  c.  4  and  6,  the  king  may,  after 
the  vacancy,  lease  the  temporalities  to  the  dean  and 
chapter,  saving  to  himself  all  advowsons,  escheats,  and 
the  like.  Our  antient  kings,  and  particularly  William 
Rufus,  were  not  only  remarkable  for  keeping  the  bishoprics 
a  long  time  vacant  (/),  for  the  sake  of  enjoying  the  tem- 
poralities, but  also  committed  horrible  waste  on  the  woods 
and  other  parts  of  the  estate;  and  to  crown  all,  would 
never,  when  the  see  was  filled  up,  restore  to  the  bishop 
his  temporalities  again,  unless  he  purchased  them  at  an 
exorbitant   price.     To   remedy   which.    King    Henry   the 

(e)  Stat.  17  Edvr.2,c.  14;  F.N. 13.  who  kept  the  see  of  Ely  vacant  nin«- 

32.  teen  years,  in  order  to  retain  the  re- 

(y)  An  instance  of  this  occurred  as  venue.  Strype,  vol.  iv.  351. — Chris- 
late  ai  the  reign  of  Queen  Elizabeth,  tian's  Blackstonc. 
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QFirst(^)  granted  a  charter  at  the  beginning  of  his  reign, 
promising  neither  to  sell,  nor  let  to  farm,  nor  take  any 
thing  from,  the  domains  of  the  church,  till  the  successor 
was  installed.  And  it  was  made  one  of  the  articles  of 
the  great  charter (//),  that  no  waste  should  be  committed 
in  the  temporalities  of  bishoprics,  neither  should  the  cus- 
tody of  them  be  sold.  The  same  is  ordained  by  the  sta- 
tute of  Westminster  the  First  (i);  and  the  statute  14 
Edw.  III.  St.  4,  c.  4,  (which  permits,  as  we  have  seen,  a 
lease  to  the  dean  and  chapter,)  is  still  more  explicit  in 
prohibiting  the  other  exactions.  It  was  also  a  frequent 
abuse,  that  the  king  would  for  trifling,  or  no  causes,  seize 
the  temporalities  of  bishops,  even  during  their  lives,  into 
his  own  hands;  but  this  is  guarded  against  by  statute 
1  Edw.  III.  St.  2,  c.  2. 

This  revenue,  which  was  formerly  very  considerable,  is 
now  by  a  customary  indulgence  almost  reduced  to  nothing : 
for,  at  present,  as  soon  as  the  new  bishop  is  consecrated 
and  confirmed,  he  usually  receives  the  restitution  of  his 
temporalities  quite  entire,  and  untouched,  from  the  crown ; 
and  at  the  same  time  does  homajje  to  his  sovereign :  and 
then,  and  not  sooner,  he  has  a  fee  simple  in  his  bishopric, 
and  may  maintain  an  action  for  the  profits(^). 

II.  The  next  branch  (/)  is  also  of  an  ecclesiastical  kind, 
and  consists  in  the  first  fruits  and  tenths  of  all  spiritual 
preferments  in  the  kingdom,  both  of  which  shall  be  con- 
sidered together. 

These  were  originally  a  part  of  the  papal  usurpations 

(g)  Matt.  Paris.  lains  to  be  maintained  by  the  bishop 

(A)  9  Hen.  3,c.  5.  till  the  bishop  prorootes  him  to  a  be> 

(i)  3  Edw.  1,  c.  21.  nefice ;    secondly,   the   right    of    the 

{h)  Co.  Litt.  67,  341.  ciowd  to  the  tithes  arising  in  extra- 

(/)  Blackstone  here  notices,  as  two  parochial  places;  but  the  former  he 

other  branches  of  the  royal  revenue,  apprehends   to   be    fallen    into    total 

first,  the  right  of  the  crown  to  a  corodi/  disuse;   and    he   doubts   if  either  of 

out  of  every  bishopric,   that   is,  the  them  is  properly  to  be  considered  as 

right  to  send  one  of  the  royal  chap-  a  part  of  the  royal  revenue. 

N  N  2 
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[[over  the  clergy  of  this  kingdom;  first  introduced  by  Pan- 
dulph  the  pope's  legate  during,  the  reigns  of  King  John 
and  Henry  the  Third,  in  the  see  of  Norwich ;  and  after- 
wards attempted  to  be  made  universal  by  the  popes  Cle- 
ment V.  and  John  XXII.,  about  the  beginning  of  the 
fourteenth  century.  The  first-fruits,  primitia,  or  annates, 
were  the  first  year's  whole  profits  of  the  spiritual  prefer- 
ment, according  to  a  rate  or  valor  made^  in  the  time  [[of 
Pope  Innocent  IV.  by  Walter  Bishop  of  Norwich,^  and 
were  afterwards  advanced  in  value  in  the  time  of  Pope 
Nicholas  IV.  under  a  taxation  by  the  king's  precept;  which 
valuation  (called  that  of  Pope  Nicholas)  was  begun  in 
1288,  and  finished  in  1292,  and  Qs  still  preserved  in  the 
Exchequer  (m).  The  tenths,  or  decima,  were  the  tenth  part 
of  the  annual  profit  of  each  living  by  the  same  valuation ; 
which  was  also  claimed  by  the  holy  see,  under  no  better 
pretence  than  a  strange  misapplication  of  that  precept 
of  the  Levilical  law,  which  directs  (»),  that  the  Levites 
"  should  ofller  the  tenth  part  of  their  tithes  as  a  heave- 
"  offering  to  the  lord,  and  give  it  to  Aaron  the  high- 
"  priest."  But  these  pretensions  of  the  pope  met  with 
a  vigorous  resistance  from  the  English  parliament;  and 
a  variety  of  acts  were  passed  to  prevent  and  restrain 
them,  particularly  the  statute  6  Hen.  IV.  c.  1,  which 
calls  the  payment  of  first-fruits  a  horrible  mischief  and 
damnable  custom.  But  the  popish  clergy,  blindly  de- 
voted to  the  will  of  a  foreign  master,  still  kept  the  papal 
claims  on  foot;  sometimes  more  secretly,  sometimes  more 
openly  and  avowedly :  so  that  in  the  reign  of  Henry 
VIII.  it  was  computed,  that  in  the  compass  of  fifty  years 
800,000  ducats  had   been   sent  to   Rome   for   first-fruits 

(m)  3  Inst.  154 ;  Report  on  Public  were   regulated  by   it  till  the  survey 

Records;  Phillips  on  Evidence,  vol.  i.  made   in   26    lien.    8,    and    because 

p.  384,  6th    edit.,  where  it   is    also  tiie  statutes  of  colleges,  which  wore 

observed,  that  this  taxation  of  Pope  founded  before  the  Ileformation,  arc 

Micbolat  is  an   important  document,  still  interpreted  by  this  criterion. 

because  all  the  (axes,  a*  well  those  (n)  Numb,  xviii.  26. 
paid  to  our  kings  as  those  tp  the  pope, 
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[[only.  And,  as  the  clergy  expressed  this  willingness  to 
contribute  so  much  of  their  income  to  the  head  of  the 
church,  it  was  thought  proper  (when  in  the  same  reign 
the  papal  power  was  abolished,  and  the  king  was  declared 
the  head  of  the  church  of  England)  to  annex  this  revenue 
to  the  crown  ;  which  was  done  by  statute  26  Hen.  VIII. 
c.  3.^  By  this  statute  (confirmed  by  1  Eliz.  c.  4),  it  was 
enacted,  that  commissioners  should  be  appointed  in  every 
diocese,  to  certify  the  value  of  every  ecclesiastical  benefice 
and  preferment,  and  that  according  to  this  valuation,  the 
first-fruits  and  tenths  should  be  collected  and  paid  in 
future.  This  Valor  Benejiciorum  was  accordingly  made, 
and  is  that  commonly  called  the  King's  BooJis,  by  which 
the  clergy  are  at  present  rated. 

QBy  these  last-mentioned  statutes  all  vicarages  under 
ten  pounds  a  year,  and  all  rectories  under  ten  marks,  are 
discharged  from  the  payment  of  first-fruits ;  and  if,  in 
such  livings  as  continue  chargeable  with  this  payment, 
the  incumbent  lives  but  half  a  year,  he  shall  pay  only  one 
quarter  of  his  first-fruits  ;  if  but  one  whole  year,  then  half 
of  them ;  if  a  year  and  a  half,  three  quarters ;  and  if  two 
years,  then  the  whole;  and  not  otherwise.^  The  arch- 
bishops and  bishops  have  four  years  allowed  for  the  pay- 
ment, and  shall  pay  one  quarter  every  year,  if  they  live 
so  long  upon  the  bishopric.  But  other  dignitaries  of  the 
church  pay  upon  the  same  principle  as  rectors  and  vicars. 
[[Likewise  by  the  statute  27  Hen.  VIII.  c.  8,  no  tenths  are 
to  be  paid  for  the  first  year,  for  then  the  first-fruits  are 
due :  and  by  other  statutes  of  Queen  Anne,  in  the  fifth 
and  sixth  years  of  her  reign,  if  a  benefice  be  under  fifty 
pounds  per  annum  clear  yearly  value,  it  shall  be  dis- 
charged of  the  payment  of  first-fruits  and  tenths. 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotry 
of  their  popish  predecessors,  subjected  at  first  to  a  foreign 
exaction,  were  afterwards,  when  that  yoke  was  shaken  off, 
liable  to  a  like  misapplication  of  their  revenues,  through 
the  rapacious  disposition  of  the  then   reigning  monarch, 
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[[till  at  length  the  piety  of  Queen  Anne  restored  to  the 
church  what  had  been  thus  indirectly  taken  from  it.  This 
she  did,  not  by  remitting  the  tenths  and  first-fruits  entirely, 
but,  in  a  spirit  of  the  truest  equity,  by  applying  these  su- 
perfluities of  the  larger  benefices  to  make  up  the  defi- 
ciencies of  the  smaller.  And  to  this  end  she  granted  her 
royal  charter,  which  was  confirmed  by  the  statute  2  &;  3 
Ann.  c.  11,  whereby  all  the  revenue  of  first-fruits  and 
tenths  is  vested  in  trustees  for  ever,  to  form  a  perpetual 
fund  for  the  augmentation  of  poor  livings.  This  is  usually 
called  Queen  Anne's  bounty,  which  has  been  still  farther 
regulated  by  subsequent  statutes  (o). 

III.  The  next  branch  of  the  ordinary  revenue  of  the  so- 
vereign (which,  as  well  as  the  subsequent  branches,  is  of  a 
lay  or  temporal  nature,)  consists  in  the  rents  and  profits 
of  the  demesne  lands  of  the  crown.  These  demesne  lands, 
terra  dominicales  regis,  being  either  the  share  reserved  to 
the  crown  at  the  original  distribution  of  landed  property, 
or  such  as  came  to  it  afterwards  by  forfeitures  or  other 
means,  were  antiently  very  large  and  extensive ;  com- 
prising divers  manors,  honors,  and  lordships ;  the  tenants 
of  which  had  very  peculiar  privileges,  as  has  been  shown 
in  a  former  book  of  these  Commentaries,  when  we  spoke 
of  the  tenure  in  antient  demesne.  At  present  they  are 
contracted  within  a  very  narrow  compass,  having  been 
almost  entirely  granted  away  to  private  subjects.  This 
has  occasioned  the  parliament  frequently  to  interpose  ;  and 
particularly,  after  King  William  III.  had  greatly  impo- 
verished the  crown,  an  act  passed  (/?),^  by  the  effect  of 
which,  and  of  subsequent  statutes  on  the  same  subject,  all 
grants  or  leases  from  the  crown  for  any  longer  term  than 
thirty-one  years,  are  in  general,  and  subject  to  certain  ex- 

(o)  5  Ann.  c.  24;  6  Ann.  c.  27;  20,c.  113,s.76;  4&6  Vict.c.39,s.4. 

IGeo.  l,st.2,  c.  10;  dGeo.  1,  c.  10;  (p)  1  Auno,  st.  1,  c.7  ;  see34Geo. 

1  &  2  Vict.  c.  20 ;  1  Sc  2  Vict.  c.  106,  3,  c.  75  ;  48  Geo.  3,  c.  73  ;  1  &  2  Geo. 

M.72,U9;c.  107,i.l0;  3&4Vict.c.  4,c.  62;  1  &  2  Vict.  c.  95,  s.  4. 
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ceptions,  declared  to  be  void.  [^And  no  reversionary  lease 
can  be  made,  so  as  to  exceed,  together  with  the  estate  in 
being,  the  same  term  of  thirty-one  years  :  that  is,  where 
there  is  a  subsisting  lease,  of  which  there  are  twenty  years 
still  to  come,  the  crown  cannot  grant  a  future  interest,  to 
commence  after  the  expiration  of  the  former,  for  any  longer 
term  than  eleven  years.  The  tenant  must  also  be  made 
liable  to  be  punished  for  committing  waste  ;  and  the  usual 
rent  must  be  reserved,  or  where  there  has  usually  been  uo 
rent,  one  third  of  the  clear  yearly  value  (9).^  In  modern 
times,  the  superintendence  of  this  branch  of  the  royal  pro- 
perty has  been  vested  in  commissioners  appointed  for  the 
purpose,  whose  present  designation  is  that  of  the  Commis- 
sioners of  Woods,  Forests,  Laud  Revenues,  VVorks  and 
Buildings  (r). 

[[IV.  Hither  might  have  been  referred  the  advantages 
which  used  to  arise  to  the  king  from  the  profits  of  his  mi- 
litary tenures,  to  which  most  lands  in  the  kingdom  were 
subject,  till  the  statute  12  Car.  II.  c.  24,  which  in  great 
measure  abolished  them  all ;  the  explication  of  the  nature 
of  which  tenures  has  been  already  given  in  a  former  book 
of  these  Commentaries.  Hither  also  might  have  been  re- 
ferred the  profitable  prerogative  of  purveyance  and  pre- 
emption ;  which  was  a  right  enjoyed  by  the  crown  of  buy- 
ing up  provisions  and  other  necessaries,  by  the  interven- 
tion of  the  king's  purveyors,  for  the  use  of  his  royal  house- 
hold, at  an  appraised  valuation,  in  preference  to  all  others, 
and  even  without  consent  of  the  owner;  and  also  of  for- 
cibly impressing  the  carriages  and  horses  of  the  subject, 
to  do  the  king's  business  on  the  public  roads,  in  the  con- 
veyance of  timber,  baggage,  and  the  like,  however  incon- 
venient to  the  proprietor,  upon  paying  him  a  settled  price. 

(^)  In  like  manner  by  the  civil  law,  I.  11,  t.  61. 
the  inheritance  or  fundi  patrimoniales  (r)  Vide  1  &  2  Geo.  4,  c.  52  ;  10 

of  the  imperial  crown  could  not  be  Geo.  4,  c.  50  ;  2  Will.  4,  c.  1. 
alienated,  but  only  let  to  farm.    Cod. 
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[[A  prerogative  which  prevailed  pretty  generally  through- 
out Europe,  during  the  scarcity  of  gold  and  silver,  and  the 
high  valuation  of  money  consequential  thereupon.  In 
those  early  times  the  king's  household  (as  well  as  those  of 
inferior  lords)  were  supported  by  specific  renders  of  corn 
and  other  victuals,  from  the  tenants  of  the  respective  de- 
mesnes ;  and  there  was  also  a  continual  market  kept  at 
the  palace  gate  to  furnish  viands  for  the  royal  use  (s). 
And  this  answered  all  purposes  in  those  ages  of  simpli- 
city, so  long  as  the  king's  court  continued  in  any  certain 
place.  But  when  it  removed  from  one  part  of  the  king- 
dom to  another,  as  was  formerly  very  frequently  done,  it 
was  found  necessary  to  send  purveyors  beforehand  to  get 
together  a  sufficient  quantity  of  provisions  and  other  ne- 
cessaries for  the  household  ;  and,  lest  the  unusual  demand 
should  raise  them  to  an  exorbitant  price,  the  powers 
before  mentioned  were  vested  in  these  purveyors,  who  in 
process  of  time  very  greatly  abused  their  authority,  and 
became  a  great  oppression  to  the  subject,  though  of  little 
advantage  to  the  crown,  ready  money  in  open  market 
(when  the  royal  residence  was  more  permanent,  and 
specie  began  to  be  plenty,)  being  found  upon  experience 
to  be  the  best  proveditor  of  any.  Wherefore  by  degrees 
the  powers  of  purveyance  have  declined  in  foreign  coun- 
tries as  well  as  our  own,  and  particularly  were  abolished 
in  Sweden  by  Gustavus  Adolphus,  towards  the  beginning 
of  the  last  century  (t).  And,  with  us  in  England,  having 
fallen  into  disuse  during  the  suspension  of  monarchy.  King 
Charles  at  his  restoration  consented,  by  the  same  statute, 
to  resign  entirely  these  branches  of  his  revenue  and 
power;  and  the  parliament,  in  part  of  recompense,  settled 
on  him,  his  heirs  and  successors  for  ever,  the  hereditary 
excise  of  fifteen  pence  per  barrel  on  all  beer  and  ale  sold 
in  the  kingdom,  and  a  proportionable  sum  for  certain  other 
liquors.  So  that  this  hereditary  excise,  the  nature  of 
which  shall  be  farther  explained  in  the  subsequent  part  of 

(i)  4  Inst.  273  .  (()  Mod.  Un.  IliHt.  xxxiii.  220. 
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Qthis  chapter,  now  forms  the  fourth  branch  of  her  majesty's 
ordinary  revenue. 

V.  A  fifth  branch  of  the  ordinary  revenue  of  the  sove- 
reign consists  in  the  profits  arising  from  his  forests.]]  The 
nature  of  forests  has  been  sufficiently  explained  in  a  former 
book  of  these  Commentaries  (m).  QWhat  we  now  refer  to 
are  only  the  profits  arising  to  the  sovereign  from  hence, 
which  consist  principally  in  amercements  or  fines  levied 
for  offences  against  the  forest  laws.  But  as  few,  if  any, 
courts  of  this  kind  for  levying  amercements  (ar)  have  been 
held  since  1632,  8  Car.  I.,  and  as,  from  the  accounts  g^ven 
of  the  proceedings  in  that  court  by  our  histories  and  law 
books  iy),  nobody  would  now  wish  to  see  them  again  re- 
vived, it  is  needless,  at  least,  in  this  place,  to  pursue  this 
inquiry  any  farther. 

VI.  The  profits  arising  from  the  sovereign's  ordinary 
courts  of  justice  make  a  sixth  branch  of  his]]  ordinary 
[] revenue.  And  these  consist  in  fines  imposed  upon  of- 
fenders, forfeitures  of  recognizances,  and  amercements 
levied  upon  defaulters  (j);  and  also  in  certain  fees  due  to 
the  crown  in  a  variety  of  legal  matters.]]  But  the  receipts 
on  the  latter  account  have,  by  the  efiect  of  recent  improve- 
ments in  the  administration  of  justice,  been  considerably 
reduced.  And  almost  all  these  profits  have,  in  process  of 
time,  been  granted  out  to  private  persons,  or  else  appro- 
priated to  certain  particular  uses,  so  that  little  of  them  is 
now  returned  into  the  royal  exchequer. 

VII.  We  shall  class  together  as  a  seventh  branch  of 
the  sovereign's  ordinary  revenue,  his  right  to  royal  fish, 

(m)  Sup.  p.  17.  (y)  1  W.  Jones.  267,  298. 

(*)  Roger  North,  in  his  life  of  Lord  (»)  See  3  &  4  Will.  4,  c.99,  con- 

Keeper  North  (43,  44),  mentions  an  taining  provisions  for  the  more  speedy 

eyre,  or  iter,  to  have  been  held  south  recovery  of  fines,  penalties,  &c. 
of  Ireiit  soon  after  the  lesloralioo. 
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wrecks,  treasure-trove,  waifs  and  estrays.  Our  reason  for 
so  classing  them  is,  that  they  are  all  of  the  nature  of  bona 
vacantia,  or  things  found  without  an  apparent  owner,  and 
vest  in  the  crown,  by  way  of  exception  from  the  general 
rule  of  law.  For  by  that  general  rule,  bona  vacantia  are 
considered  as  returning,  as  it  were,  into  the  common  stock 
of  mankind,  and  consequently  belong  (as  in  a  state  of  na- 
ture) to  the  first  occupant  or  finder;  though  he  is  bound, 
before  he  appropriates  them,  to  take  reasonable  pains  to 
discover  the  former  owner,  whose  right  remains,  unless 
they  were  designedly  abandoned  by  him  (a).  The  particu- 
lar subjects  of  claim,  however,  which  are  above  enume- 
rated, are  all  held  to  vest  in  the  crown,-  the  true  general 
origin  of  which  peculiarity  probably  is  (though  with  re- 
spect to  some  of  them,  other  particular  reasons  are  assigned 
in  the  books),  that  they  were  formerly  of  sufficient  value 
or  of  sufficiently  frequent  occurrence  to  attract  attention, 
and  to  be  made  the  subject  of  particular  regulation,  while 
the  other  cases  of  finding  were,  from  their  insignificance, 
neglected,  and  left  to  the  operation  of  the  ordinary  rule  of 
law.  The  regulation  which  it  was  thought  proper  to  make, 
was  that  of  allotting  them  to  the  crown,  either  [^to  prevent 
the  strife  and  contention  which  the  mere  title  of  occupancy 
is  apt  to  create  and  continue,^  or  Qo  provide  for  the  sup- 
port of  public  authority  in  the  manner  the  least  burden- 
some to  individuals.]]  In  point  of  fact  at  least,  we  find 
that  while  the  property  in  all  bona  vacantia  is  in  general 
vested  in  the  finder,  it  is  annexed,  in  the  particular  in- 
stances above  enumerated,  to  the  supreme  power  in  the 
state  (6).  To  consider  these  instances  more  particularly. 
And  first,  in  the  case  of — 

1.  Royal  fish.  These  are  [[whale  and  sturgeon,  which, 
when  either  thrown  ashore,  or  caught  near  the  coast,  are 
the  property  of  the  sovereign,  on  account  (as  it  is  said  in 

(a)  DriU.  c.  17  ;  Finch,  177  ;  Ar-      v.  Green,  7  Mee.  &  W.  623, 
mory  ».  Delamtrie,  Sir.  005;  Merry  (Jt)  ViJe  Bracl.  1. 1,  c.  1'2. 
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Qhe  books)  of  their  superior  excellence  (b).  Indeed,  our 
ancestors  seem  to  have  entertained  a  very  high  notion  of 
the  importance  of  this  right,  it  being  the  prerogative  of  the 
kings  of  Denmark  and  the  dukes  of  Normandy  (c) ;  and 
from  one  of  these  it  was  probably  derived  to  our  princes. 
It  is  expressly  claimed  and  allowed  in  the  statute  de  prep- 
rogativn  regis  (d) ;  and  the  most  antient  treatises  of  law 
now  extant  make  mention  of  it,  though  they  seem  to  have 
made  a  distinction  between  whale  and  sturgeon,  as  was 
incidentally  observed  in  a  former  chapter  («).]] 

2.  Shipwrecks  are  also  [[declared  to  be  the  king's  pro- 
perty, by  the  same  prerogative  stat.  17  Edward  II.  c.  11, 
and  were  so,  long  before,  at  the  common  law.  It  is 
worthy  observation,  how  greatly  the  law  of  wrecks  has 
been  altered,  and  the  rigour  of  it  gradually  softened  in 
favour  of  the  distressed  proprietors.  Wreck,  by  the  an- 
tient common  law,  was  where  any  ship  was  lost  at  sea, 
and  the  goods  or  cargo  were  thrown  upon  the  land,  in 
which  case  these  gooils  so  wrecked  were  adjudged  to  be- 
long to  the  king ;  for  it  was  held,  that  by  the  loss  of  the 
ship  all  property  was  gone  out  of  the  original  owner  (f). 
But  this  was  undoubtedly  adding  sorrow  to  sorrow,  and 
was  consonant  neither  to  reason  nor  humanity.  .Where- 
fore it  was  first  ordained  by  King  Henry  I.,  that  if  any 
person  escaped  alive  out  of  the  ship,  it  should  be  no 
wreck  (^);  and  afterwards,  King  Henry  II.,  by  his  char- 
ter (A),  declared,  that  if  on  the  coasts  of  either  England, 
Poictou,  Oleron,  or  Gascony,  any  ship  should  be  dis- 
tressed, and  either  man  or  beast  should  escape  or  be  found 
therein  alive,  the  goods  should  remain  to  the  owners,  if 

(6)  Plowd.  316.     It  is  said  in  the  (d)  17  Edw.2,  c.  1 1. 

Case  of  Swans,  7  Rep.  16  a,  that  a  (e)  Sup.  p.  469. 

swan  is,  in  like  manner,  a  royal  fowl,  (/)  Dr.  &  St.  d.  2,  c.  51. 

and  that  all  those  the  property  where-  (g)  Spelm.    Cod.    apud    Wiikiu, 

of  is  not  known,  do  belong  to  the  king  305. 

by  his  prerogative.  (fc)  26th  May,  1174;   1  Rymer's 

(c)  Stiernh.  de  Jure  Sueonuro,  1.  2,  Feed.  36. 
c.  8 ;  Gr.  Coustum.  c.  17. 


556    BK.  IV.  OF  PUBLIC  RIGHTS. — PT.I.  CIVIL  GOVERNMENT. 

Qhey  claimed  them  within  three  months ;  but  otherwise 
should  be  esteemed  a  wreck,  and  should  belong  to  the 
king,  or  other  lord  of  the  franchise.  This  was  again  con- 
firmed with  improvements,  by  King  Richard  the  First, 
who,  in  the  second  year  of  his  reign  (i),  not  only  esta- 
blished these  concessions,  by  ordaining  that  the  owner,  if 
he  was  shipwrecked  and  escaped,  "  omnes  res  suas  liberas 
"  et  quietas  haberet,"  but  also  that,  if  he  perished,  his  chil- 
dren, or,  in  default  of  them,  his  brethren  and  sisters, 
should  retain  the  property ;  and  in  default  of  brother  or 
sister,  then  the  goods  should  remain  in  the  king(^). 
And  the  law,  as  laid  down  by  Bracton  in  the  reign  of 
Henry  III.,  seems  still  to  have  improved  in  its  equity. 
For  then,  if  not  only  a  dog,  for  instance,  escaped,  by 
which  the  owner  might  be  discovered,  but  if  any  certain 
mark  were  set  on  the  goods,  by  which  they  might  be 
known  again,  it  was  held  to  be  no  wreck  (0.  And  this  is 
certainly  most  agreeable  to  reason ;  the  rational  claim  of 
the  crown  being  only  founded  upon  this,  that  the  true 
owner  cannot  be  ascertained.  Afterwards,  in  the  Statute 
of  Westminster  the  First  (m),  the  time  of  limitation  of 
claims  given  by  the  charter  of  Henry  II.  is  extended  to  a 
year  and  a  day,  according  to  the  usage  of  Normandy  (n) ; 
and  it  enacts,  that  if  a  man,  a  dog,  or  a  cat,  escape  alive, 
the  vessel  shall  not  be  adjudged  a  wreck.  These  animals, 
as  in  Bracton,  are  only  put  for  examples  (o).  It  is  now 
held  (/?),  however,  that  not  only  if  any  live  thing  escape, 
but  if  proof  can  be  made  of  the  property  of  any  of  the 
goods  or  lading  which  come  to  shore,  they  shall  not  be 

(>)  Rog.  Moved,  in  Ric.  1.  "  uliena  calamUute,  ut  de  re  tarn  luc- 

(fe)  In  like  manner  Conslantine  the  "  liiosa  compeiuHum  sectetur?" 

Great,  finding   that   by  the   imperial  (/)  Bract.  1. 8,  c.  3,  s.  5. 

law  the  revenue  of  wrecks  was  given  (m)  3  Edw.  1,  c.  4. 

to  the  prince's  treasury  or  fiscus,  re-  («)  Gr.  Coustum.  c  17. 

•trained  it  by  an  edict  (Cod.  ii.  6,  1),  (o)  Flet.  1. 1,  c.  44  ;  2  Inst.  167; 

and  ordered  them  to  remain  to  the  5  Rep.  107. 

ownera,  adding  tliis  humane  expostu-  (p)  Hamilton  v.  Davies,  Trin.  11 

lation,  "  quod  enimjuB  habel  Jitcnt  in  Geo.  3,  U.  R. ;  5  burr.  2732. 
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[[forfeited  as  wreck.  The  statute  farther  ordains,  that  the 
sherift^  of  the  county  shall  be  bound  to  keep  the  i^oods  a 
year  and  a  day,  (as  in  France  for  one  year,  agreeably  to 
the  maritime  laws  of  Oleron  (q),  and  in  Holland  for  a  year 
and  a  half,)  that  if  any  man  can  prove  a  property  in  them, 
either  in  his  own  right  or  by  right  of  representation  (r), 
they  shall  be  restored  to  him  without  delay ;  but,  if  no 
such  property  be  proved  within  that  time,  they  then  shall 
be  the  king's.  If  the  goods  are  of  a  perishable  nature, 
the  sheriff  may  sell  them,  and  the  money  shall  be  liable 
in  their  stead  (s).  This  revenue  of  wrecks  is  frequently 
granted  out  to  lords  of  manors  as  a  royal  franchise ;  and 
if  any  one  be  thus  entitled  to  wrecks  in  his  own  land,  and 
the  goods  of  the  sovereign  are  wrecked  thereon,  the  sove- 
reign may  claim  them  at  any  time,  even  after  the  year  and 

day(0. 

It  is  to  be  observed,  that,  in  order  to  constitute  a  legal 
wreck,  the  goods  must  come  to  land.  If  they  continue  at 
sea,  the  law  distinguishes  them  by  the  barbarous  and  un- 
couth appellations  of  jetsam,  Jiotsam,  and  ligan.  Jetsam, 
is  where  goods  are  cast  into  the  sea,  and  there  sink  and 
remain  under  water;  flotsam,  is  where  they  continue 
swimming  on  the  surface  of  the  waves;  ligan,  is  where 
they  are  sunk  in  the  sea,  but  tied  to  a  cork  or  buoy,  in 
order  to  be  found  again  (m).  These  are  also  the  crown's, 
if  no  owner  appears  to  claim  them ;  but  if  any  owner 
appears,  he  is  entitled  to  recover  the  possession.  For, 
even  if  they  be  cast  overboard  without  any  mark  or  buoy, 
in  order  to  lighten  the  ship,  the  owner  is  not  by  this  act 
of  necessity  construed  to  have  renounced  his  property  (a:), 
much  less  can  things  ligan  be  supposed  to  be  abandoned, 

(9)  Sec.  28.  (x)  "  Quit  enim  res  in  lempetlate 

(r)  2  Inst.  16B.  "  Uvaudte  navi$  eauta  ejieiuntur,  hx 

(j)   Plowd.  466.  "  dominoriim  permanent.    Quia  palam 

(t)  2    Inst.   168;  Bro.    Abr.    tit.        "  eit,easnoneo  anitno  ejici  quod  quit 

Wieck.  "  eit  habere  nolii."  Inst.  2,  1.  sec.  47. 
(u)  5  Rep. 106. 
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[[since  the  owner  has  done  all  in  his  power  to  assert  and 
retain  his  property.  These  three  are  accounted  so  far  a 
distinct  thing  from  the  former,  that,  by  the  royal  grant  to 
a  man  of  wrecks,  things  jetsam,  flotsam  and  ligan  will  not 
pass  iy). 

Wrecks,  in  their  legal  acceptation,  are  at  present  not 
very  frequent ;  for  if  any  goods  come  to  land,  it  rarely 
happens,  since  the  improvement  of  commerce,  navigation, 
and  correspondence,  that  the  owner  is  not  able  to  assert 
his  property  within  the  year  and  day  limited  by  law.  And 
in  order  to  preserve  this  property  entire  for  him,  and  if 
possible  to  prevent  wrecks  at  all,  our  laws  have  made 
many  humane  regulations,  in  a  spirit  quite  opposite  to 
those  savage  laws  which  formerly  prevailed  in  all  the 
northern  regions  of  Europe,  and  a  few  years  ago  were  still 
said  to  subsist  on  the  coasts  of  the  Baltic  sea,  permitting 
the  inhabitants  to  seize  on  whatever  they  could  get  as 
lawful  prize  j  or,  as  an  author  of  their  own  expresses  it, 
"  in  naufragorum  miseria  et  calamitate  tanquam  vultures 
"  ad pradam  currere  {z)."  For,  by  the  statute  27  Edw.  III. 
c.  13,  if  any  ship  be  lost  on  the  shore,  and  the  goods 
come  to  land,  (which  cannot,  says  the  statute,  be  called 
wreck,)  they  shall  presently  be  dehvered  to  the  merchants, 
paying  only  a  reasonable  reward  to  those  that  saved  and 
preserved  them,  which  is  entitled  salvage.  Also  by  the 
common  law,  if  any  persons  (other  than  the  sheriff)  take 
any  goods  so  cast  on  shore,  which  are  not  legal  wreck, 
the  owners  might  have  a  commission  to  inquire  and  find 
them  out,  and  compel  them  to  make  restitution  (a).  By 
statute  12  Anne,  st.  2,  c.  18,  confirmed  by  4  Geo.  I.  c.  12, 
in  order  to  assist  the  distressed,  and  prevent  the  scanda- 
lous illegal  practices  on  some  of  our  sea-coasts,  it  is  en- 
acted, that  all  head  officers  and  others  of  towns  near  the 
sea,  shall,  upon  application  made  to  them,  summon  as  many 
hands  as  are  necessary,  and  send  them  to  the  relief  of  any 

(y)  6  Rep.  108.  (n)  F.  N.  B.  112. 

(t)  StiviDli.  (le  JuteSueoD.1.3,c.6. 
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[^ship  in  distress,  on  forfeiture  of  100/.,  and  in  case  of 
assistance  given,  salvage  shall  be  paid  by  the  owners.]] 
By  26  Geo.  II.  c.  19,  and  I  &  2  Geo.  IV.  c.  75,  farther 
provisions  are  made  for  the  adjustment  of  salvage,  and  for 
preventing  depredations  by  boatmen  and  others ;  and  by 
the  latter  act  no  lord  of  a  manor,  or  other  person  claiming 
wreck,  shall  be  entitled  to  appropriate  it  to  his  own  use, 
till  the  expiration  of  a  year  and  a  day  after  he  shall  have 
sent  to  the  deputy  vice  admiral  notice  of  the  particulars 
of  the  goods,  so  as  to  enable  the  owner  the  better  to  re- 
cover the  same.  Lastly,  by  7  Will.  IV.  dc  1  Vict.  c.  87, 
s.  8;  c.  89,  s.  5,  persons  plundering  or  destroying  vesseU 
wrecked  or  in  distress  are  punishable  with  transportation 
or  imprisonment,  at  the  discretion  of  the  court ;  and  per- 
sons exhibiting  false  lights  or  signals,  witli  intent  to  bring 
a  ship  into  danger,  or  doing  any  other  malicious  act  tend- 
ing to  the  immediate  loss  of  a  ship  in  distress,  are  punish- 
able with  death  (b). 

The  last  point  which  we  shall  notice  under  this  bead  is, 
that  goods  wrecked  are  to  pay  the  same  duties  as  in  case 
of  importation ;  aitd  that  to  secure  the  payment  thereof, 
persons  taking  possession  of  any  wrecked  goods  must, 
within  twenty-four  hours  afterwards,  give  notice  of  the 
fact  to  the  proper  officer  of  the  customs  (c). 

[[3.  Treasure-trove  (derived  from  the  French  word  trover, 
to  find),  called  in  Latin  thesaurus  invetitus,  which  is, 
where  any  money  or  coin,  gold,  silver,  plate,  or  bullion, 
is  found  hidden  in  the  earth,  or  other  private  place,  the 
owner  thereof  being  unknown  ;  in  which  case  the  treasure 
belongs  to  the  crown;  but  if  he  that  hid  it  be  known,  or 


(b)  By  the  civil  law,  to  destroy  Wisigoths,  and  the  most  early  Nea> 

persons  shipwrecked,  or  prevent  their  politan   constitutions,    punished  with 

saving  the  ship,  is  capital.  And  to  steal  the  utmost  severity  all  those  who  neg- 

even  a  plank  rrom  a  vessel  in  distress,  lected  to  assist  any  ship  in  distress,  or 

or  wrecked,  makes  the  party  liable  to  plundered  any  goods  cast  on  shore, 

answer  for  the  whole  ship  and  cargo.  Lindenbrog.  Cod. PI.  Antiq.  146, 715. 

Ff.  47,  9,  3.    The  laws  also   of  the  (c)  3  &  4  Will.  4,  c.  52,  s.50,  51. 


560    BK.  IV.  OF  PUBLIC  RIGHTS. PT.  I.  CIVIL  GOVERNMENT. 

[[afterwards  found  out,  the  owner,  and  not  the  sovereign, 
is  entitled  to  it  {d).  It  is  the  hiding,  we  may  observe,  and 
not  the  abandoning  of  it,  that  gives  the  king  a  property  : 
Bracton  (e)  defining  it,  in  the  words  of  the  civilians,  to  be 
"  vetus  depositio  pecunice."  For  if  a  man  scatters  his 
treasure  into  the  sea,  or  upon  the  surface  of  the  earth, 
it  belongs,  by  the  general  rule  of  law  already  noticed,  to 
the  first  finder  (/). 

Formerly,  all  treasure-trove  belonged  to  the  finder,]] 
upon  a  principle  already  explained  in  the  course  of  this 
chapter  (a).  [[But  afterwards  it  was  judged  expedient  for 
the  purposes  of  the  state,  and  particularly  for  the  coinage,  to 
allow  part  of  what  was  so  found  to  the  king ;  which  part 
was  assigned  to  be  all  hidden  treasure ;  as  distinguished 
from  such  as  is  either  casually  lost  or  designedly  abandoned 
by  the  former  owner.  And  that  the  prince  shall  be  entitled 
to  this  hidden  treasure,  is  now  grown  to  be,  according  to 
Grotius(^),  "jus  commune,  et  quasi  gentium ;"  for  it  is  not 
only  observed,  he  adds,  in  England,  but  in  Germany, 
France,  Spain,  and  Denmark.  The  finding  of  deposited 
treasure  was  much  more  frequent,  and  the  treasures  them- 
selves more  considerable,  in  the  infancy  of  our  constitution, 
than  at  present.  When  the  Romans,  and  other  inhabitants 
of  the  respective  countries  which  composed  their  empire, 
were  driven  out  by  the  northern  nations,  they  concealed 
their  money  under  ground,  with  a  view  of  resorting  to  it 
again  when  the  heat  of  the  irruption  should  be  over,  and 
the  invaders  driven  back  to  their  deserts.  But  as  this 
never  happened,  the  treasures  were  never  claimed ;  and 
on  the  death  of  the  owners,  the  secret  also  died  along 
with  them.  The  conquering  generals,  being  aware  of  the 
value  of  these  hidden  mines,  made  it  highly  penal  to 
secrete  them  from  the  public  service.     In  England,  there- 

((i)  3  iDKt.  132;  Dal.  of  Sheritrs,  (/)  Bract.  1.3.  c.3;  3  Inst.  133. 

c.  16.  («)  Vide  sup.  p.  554. 

(«)  L.3,c.  3,  S.4.  {g)  Dc  Ju.  B.et  P.i.  2,  c.  8,  s.  7. 
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[[fore,  as  among  the  feudists  (t),  the  punishment  of  such 
as  concealed  from  the  king  the  finding  of  hidden  treasure, 
was  formerly  no  less  than  death ;  but  now  it  is  only  fine 
and  imprisonment  (A). 

4.  Waifs,  bona  icaviata,  are  goods  stolen,  and  waved 
or  thrown  away  by  the  thief  in  his  flight,  for  fear  of  being 
apprehended.  These  are  given  to  the  sovereign  by  the  law, 
as  a  punishment  upon  the  owner  (according  to  the  books) 
for  not  himself  pursuing  the  felon,  and  taking  away  his 
goods  from  him  (/).  And  therefore  if  the  party  robbed 
do  his  diligence  immediately  to  follow  and  apprehend  the 
thief  (which  is  called  making  fresh  suit),  or  do  convict  him 
afterwards,  or  procure  evidence  to  convict  him,  he  shall 
have  his  goods  again  (r/i).  So  if  the  party  robbed  can 
seize  them  before  they  are  seized  for  the  crown,  though  at 
the  distance  of  twenty  years,  the  crown  shall  never  have 
them  (ji).  It  is  also  to  be  observed,  that  if  the  goods  are 
hid  by  the  thief,  or  left  any  where  by  him,  so  that  he  had 
them  not  about  him,  when  he  fled,  and  therefore  did  not 
throw  them  away  in  his  flight ;  these  also  are  not  bona 
waviata,  but  the  owner  may  have  them  again  when  he 
pleases  (o).  Also  the  goods  of  a  foreign  merchant,  though 
stolen  and  thrown  away  in  flight,  shall  never  be  waifs(/>); 
the  reason  whereof  may  be,  not  only  for  the  encourage- 
ment of  trade,  but  also  because  there  is  no  wilful  default 
in  the  foreign  merchant's  not  pursuing  the  thief,  he  being 
generally  a  stranger  to  our  laws,  our  usages,  and  our  lan- 
guage. 

6.  Estrays  are  such  valuable  animals  as  are  found  wan- 
dering in  any  manor  or  lordship,  and  no  man  knoweth 
the  owner  of  them ;  in  which  case  the  law  gives  them  to 
the  sovereign :  and  they  now  most  commonly  belong  to 

(0  Glanv.  1.  1,  c.  2 ;  Crag.  1.  16,  (h)  Finch.  L.  212. 

40.  \o)  5  Rep.  109. 

(fc)  3  Inst.  133.  (p)  Fitz.  Abr.   tit.    Estray.    1  ;    3 

(/)  Cro.  Eliz.  694.  Bulslr.  19. 
(m)  Finch.  L.  212. 

VOL.  II.  .0  O 
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Qhe  lord  of  the  manor,  by  special  grant  from  the  crown. 
But,  in  order  to  vest  an  absolute  property  in  the  crown  or 
its  grantees,  they  must  be  proclaimed  in  the  church  and 
two  market  towns  next  adjoining  to  the  place  where  they 
are  found  ;  and  then,  if  no  man  claims  them,  after  procla- 
mation and  a  year  and  a  day  passed,  they  belong  to  the 
sovereign,  or  his  substitute,  without  redemption  (9),  even 
though  the  owner  were  a  minor,  or  under  any  other  legal 
incapacity  (r).  A  provision  similar  to  which  obtained  in 
the  old  Gothic  constitution,  with  regard  to  all  things  that 
were  found,  which  were  to  be  thrice  proclaimed  ;  primum 
coram  comitibus  et  viatoribus  obviis,  deinde  in  proxima 
villa  vel  pago,  postremo  coram  ecclesia  vel  judicio ;  and 
the  space  of  a  year  was  allowed  for  the  owner  to  reclaim 
his  property  (s).  If  the  owner  claims  them  within  the 
year  and  day,  he  must  pay  the  charges  of  finding,  keep- 
ing, and  proclaiming  them.  The  crown  or  lord  has  no 
property  till  the  year  and  day  passed ;  for  if  a  lord  keepeth 
an  estray  three-quarters  of  a  year,  and  within  the  year  it 
strayeth  again,  and  another  lord  getteth  it,  the  first  lord 
cannot  take  it  again  (t).  Any  beasts  may  be  estrays, 
that  are  by  nature  tame  or  reclaimable,  and  in  which 
there  is  a  valuable  property,  as  sheep,  oxen,  swine  and 
horses,  which  we  in  general  call  cattle  ;  and  so  Fleta  {u) 
defines  them,  pecus  vagans,  quod  nullus  petit,  sequitur, 
vel  advocatr\  But  animals  feres  natura,  as  a  dog  or  cat, 
bear  or  wolf,  cannot  be  considered  as  estrays  (u),  though 
swans  are  said  to  be  an  exception  to  this  rule  {x).  The 
reason  why  in  general  the  doctrine  of  estrays  is  appli- 
cable only  to  animals  domitce  naturtc,  seems  to  be  that 
[[the  owner's  property  in  them  is  not  lost  merely  by  their 
temporary   escape;    and   they  also,  from   their   intrinsic 

(v)  Mirr.  c.  3,  g.  19.  (0  Tincli,  L.  177. 

(r)  6   Rep.    108;    IJro.  Abr.    til.  (n)L.  l,c.  43. 

Kstray  ;  Cro.  Eliz.  716.  (v)  1  Bl.  Com.  298. 

(i)  Stiernh.    do  Jur.  Gothor.  1.3,  (j)  Cnse  of  Swans,  7  Rep.  17  a. 
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[[value,  are  a  sufficient  pledge  for  the  expense  of  the  lord 
of  the  franchise  in  keeping  them  the  year  and  day.  For 
he  that  takes  an  estray  is  bound,  so  long  as  he  keeps  it, 
to  find  it  in  provisions  and  preserve  it  from  damage  (y) ; 
and  may  not  use  it  by  way  of  labour,  but  is  liable  to  aa 
action  for  so  doing  (z).  Yet  he  may  milk  a  cow,  or  the 
like,  for  that  tends  to  the  preservation,  and  is  for  the 
benefit  of  tlie  animal  (a). 

VIII.  The  eighth  branch  of  the  ordinary  revenue,  the 
right  to  mines  (6),  has  its  original  from  the  sovereign's  pre- 
rogative of  coinage,  in  order  to  supply  him  with  materials; 
and  therefore  those  mines  which  are  properly  royal,  and 
to  which  the  crown  is  entitled  when  found,  are  only  those 
of  silver  and  gold  (r).  But  by  the  old  common  law,  if 
gold  or  silver  were  found  in  mines  of  base  metal,  accord- 
ing to  the  opinion  of  some,  the  whole  was  a  royal  mine, 
and  belonged  to  the  king ;  though  others  held  that  it 
only  did  so  if  the  quantity  of  gold  or  silver  was  of  greater 
value  than  the  quantity  of  base  metal  {d).  But  now  by 
the  statutes  1  W.  &  M.  st.  1,  c.  30,  and  5  W.  &  M.  c.  6, 
this  difference  is  made  immaterial ;  it  being  enacted,  that 
no  mines  of  copper,  tin,  iron,  or  lead,  shall  be  looked  upon 
as  royal  mines,  notwithstanding  gold  or  silver  may  be 
extracted  from  them  in  any  quantities  ;  but  that  the  king, 
or  persons  claiming  royal  mines  under  his  authority,  may 
have  the  ore  (other  than  tin  ore  in  the  counties  of  Devon 
and  Cornwall  (c)  ),  paying  for  the  same  a  price  stated  ia 
the  act.  This  was  an  extremely  reasonable  law  ;  for  now 
private  owners  are  not  discouraged  from  working  mines, 
through  a  fear  that  they  may  be  claimed  as  royal  ones ; 

(y)  1  Roll.  Abr.  879.  (e)  By  the  custom  of  Cornwall  and 

(x)  Cro.  Jac.  117.  Devon,  all   tin  dug  therein  was   for- 

(a)  Ibid.  148  ;    Noy,  119.  merly  required  lo  be  coined,  and  duties 

(6)  As  to  the  royal   mines  in  the  weie  payable  for  the  coinage,  but  this 

Forest  of  Deans,  vide  1  &  2  Vict.  c.  43.  custom  is  now  abolished,  1  &  2  Vict. 

(c)  2  Inst.  577.  c.  120.     See  also  as  to  tin  ore  dug  in 

(d)  Plowd.  336.  Cornwall,  2  &  3  Vict.  c.  51,  s.  1. 

o  o2 
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[[neither  does  the  sovereign  depart  from  the  just  rights  of 
his  revenue,  since  he  may  have  all  the  precious  metal  con- 
tained in  the  ore,  paying  no  more  for  it  than  the  value  of 
the  base  metal  which  it  is  supposed  to  be :  to  which  base 
metal  the  landowner  is  by  reason  and  law  entitled. 

IX.  The  next  branch  of  the  crown's  ordinary  revenue 
consists  in  forfeitures  of  lands  and  goods,  for  offences; 
bona  confiscata,  as  they  are  called  by  the  civilians,  because 
they  belonged  to  the  Jiscus  or  imperial  treasury ;  or,  as  our 
lawyers  term  them,  forisfacta,  that  is,  such  whereof  the 
property  is  gone  away  or  departed  from  the  owner.     The 
true  reason  and  only  substantial  ground  of  any  forfeiture 
for  crimes,   consists  in  this,  that  all  property  is  derived 
from  society,  being  one  of  those  civil  rights  which  are  con- 
ferred upon   individuals,  in  exchange  for  that  degree  of 
natural  freedom  which  every  man  must  sacrifice  when  he 
enters  into  social  communities.     If  therefore  a  member  of 
any  national  community  violates  the  fundamental  contract 
of  his  association  by  transgressing  the  municipal  law,  he 
forfeits  his  right  to  such  privileges  as  he  claims  by  that 
contract;  and  the  state  may  very  justly  resume  that  por- 
tion of  property,  or  any  part  of  it,  which  the  laws  have 
before  assigned  him.     Hence,  in  every  offence  of  an  atro- 
cious kind,  the  laws  of  England  have  exacted  a  total  con- 
fiscation of  the  moveables  or  personal  estate ;  and  in  some 
cases  a  perpetual,  in  others  only  a  temporary,  loss  of  the 
offender's  immoveables  or  landed  property ;  and  have  vested 
them  both  in  the  sovereign,  who  is  the  person  supposed  to 
be  offended,  being  the  one  visible  magistrate  in  whom  the 
majesty   of  the  public  resides.     The  particulars  of  these 
forfeitures  will  be  more  properly  recited  when  we  treat  of 
crimes   and    misdemeanors.     We  therefore  only  mention 
them  here,  for  the  sake  of  regularity,  as  a  part   of  the 
census  regatis  ;  and  shall  postpone  for  the  present  the  far- 
ther consideration  of  all  forfeitures,  excepting  one  species 
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[[only,  which  arises  from  the  misfortune  rather  than  the 
crime  of  the  owner,  and  which  is  called  a  deodand. 

By  this  is  meant  whatever  personal  chattel  is  the  im- 
mediate occasion  of  the  death  of  any  reasonable  creature : 
which  is  forfeited  to  the  crown,  to  be  applied  to  pious 
uses,  and  distributed  in  alms  by  his  high  almoner  (/), 
though  formerly  destined  to  a  more  superstitious  purpose, 
for  it  seems  to  have  been  originally  designed,  in  the  blind 
days  of  popery,  as  an  expiation  for  the  souls  of  such  as 
were  snatched  away  by  sudden  death  ;  and  for  that  pur- 
pose ought  properly  to  have  been  given  to  holy  church  {g)  : 
in  the  same  manner  as  the  apparel  of  a  stranger,  who  was 
found  dead,  was  applied  to  purchase  masses  for  the  good 
of  his  soul.]]  And  on  the  subject  of  deodands  the  law 
makes  the  following  distinction,  for  which  no  very  satis- 
factory reason  can  now  be  traced,  Qhat  none  is  due  where 
an  infant  under  the  age  of  discretion  is  killed  by  a  fall 
from  a  cart,  or  horse,  or  the  like,  not  being  in  motion  (^) ; 
whereas  if  an  adult  person  falls  from  thence  and  is  killed, 
the  thing  is  certainly  forfeited.]]  On  the  other  hand  Qif  a 
horse,  or  ox,  or  other  animal,  of  his  own  motion,  kill  either 
an  infant  or  an  adult,  or  if  a  cart  run  over  him,  they 
shall  in  both  cases  be  forfeited  as  deodands  (i).]]  QA  like 
punishment  is,  in  like  cases,  inflicted  by  the  Mosaical 
law  {k) :  "  if  an  ox  gore  a  man  that  he  die,  the  ox  shall  be 
"  stoned,  and  his  flesh  shall  not  be  eaten."  And,  among 
the  Athenians  (Z),  whatever  was  the  cause  of  a  man's 
death,  by  falling  upon  him,  was  exterminated  or  cast  out 
of  the  dominions  of  the  republic.  Where  a  thing  not  in 
motion  is  the  occasion  of  a  man's  death,  that  part  only 
which  is  the  immediate  cause  is  forfeited ;  as  if  a  man  be 

(/)  1    Hale's  P.  C.   419;    Fleta,  (k)  Ex<id.  xxi.  28. 

1.  1.  c.  25.  (0  itschin.  Cont.  Ctesiph.     Thus 

(^)  Fitzh.  Abr.  tit.  Enditeroeut,  pi.  too  by  our  antient  law,  a  well  in  which 

27  ;  Staunf.  P.  C.  20,  21.  a  person  was  drowned  was  ordered  to 

(A)  3  Inst.  57  ;  1  Hale,  P.  C.422.  be  filled  up,  under  the  inspection  of 

(t)  Omnia,  qu<e  inoient  ad  mortttn,  the  coroner.     Fleta,  1.  1,  c.  25,  s.  10  ; 

sunt  Deo  danda.  Bract.  1.  3,  c.  5  (5).  Fitzh.  Abr.  tit.  Coroner,  416. 
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[[climbing  up  the  wheel  of  a  cart,  and  is  killed  by  falling 
from  it,  the  wheel  alone  is  a  deodand  (m)  :  but  wherever 
the  thing  is  in  motion,  not  only  that  part  which  immedi- 
ately gives  the  wound  (as  the  wheel  which  runs  over  his 
body),  but  all  things  which  move  with  it,  and  help  to 
make  the  wound  more  dangerous  (as  the  cart  and  loading, 
which  increase  the  pressure  of  the  wheel)  are  forfeited  (?i). 
It  matters  not  whether  the  owner  were  concerned  in  the 
killing  or  not ;  for  if  a  man  kills  another  with  my  sword, 
the  sword  is  forfeited  (o)  as  an  accursed  thing  (p).  And 
therefore  in  all  indictments  for  homicide,  the  instrument 
of  death  and  the  value  are  presented  and  found  by  the 
grand  jury  (as  that  the  stroke  was  given  by  a  certain  pen- 
knife, value  sixpence),  that  the  crown  or  its  grantee  may 
claim  the  deodand ;  for  it  is  no  deodand  unless  it  be  pre- 
sented as  such  by  a  jury  of  twelve  men  (g).  No  deodands 
are  due  for  accidents  happening  upon  the  high  sea,  that 
being  out  of  the  jurisdiction  of  the  common  law ;  but  if 
a  man  falls  from  a  boat  or  ship  in  fresh  water,  and  is 
drowned,  it  hath  been  said,  that  the  vessel  and  cargo  are 
in  strictness  of  law  a  deodand  (r).  But  juries  have  of 
late  very  frequently  taken  upon  themselves  to  mitigate 
these  forfeitures,  by  finding  only  some  trifling  thing,  or 
part  of  an  entire  thing,  to  have  been  the  occasion  of  the 
death.  And  in  such  cases,  although  the  finding  by  the 
jury  be  hardly  warrantable  by  law,  the  Court  of  Queen's 
Bench  hath  generally  refused  to  interfere  on  behalf  of  the 

(m)   I  Hale,  P.  C.  422.  "  ut  in  parte  ivfelicitatis  metr  nnme- 

(n)  1  Hawk.  P.  C.  26.  "  retur,  hahiiisse  vel  ledijicusse  atii/uod 

(o)  A  similar  rule  obtained  among  "  quo  homo  periret."     Stiernhook  de 

the  antient  Goths  :  "  Si  iiuis,  me  ne-  Jure  Goth.  I.  3,  c.  4. 

"  tcietilt,  quocunque  meo  telo  vel  in-  (p)  Dr.  and  St.  d.  2,  c.  51. 

"  ttrumento   in  peniiriem   snam  aha-  (i/)  3  Iiist.  57.     As  to  the   inqui- 

"  tatur  ;  vel  ex  ttdibus  meis  cadat,  vel  sition  before  the  coroner  on  a  deodand, 

"  incidat  inptiteiim  meum,  quatitumvis  see  R  v.  Hrownlow,  1 1  Ad.&  KI.  119  ; 

"  tectum  et  muuitum,  vel  in  catarac-  R.  v.  Polwart,  1  Gale  &  Dav.  211. 

'•  tarn,  •(  luh  molendino  meo  conj'rin-  (r)  3  Inst.  58  ;  1  Hale,  P.  C.  423  ; 

*'  gattir,  ipse  aliqtia  mulcta   plectar ;  Molloy,  Ue  Jur.  Mariliin.2,  225. 
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pord  of  the  franchise  to  assist  so  unequitable  a  claim  (s).]] 
Yet  it  is  obvious  that  it  would  be  better  that  a  law  should 
be  abolished  so  repugnant  to  the  feelings  of  mankind, 
than  that  the  solemn  oath  under  which  a  juror  gives  his 
verdict  should  be  thus  evaded.  [[Deodands  and  forfei- 
tures in  general,  as  well  as  wrecks,  treasure-trove,  royal 
fish,  mines,  waifs  and  estrays,  may  be  granted  by  the 
sovereign  to  particular  subjects,  as  a  royal  franchise  :  and 
indeed  they  are  for  the  most  part  granted  out  to  the  lords 
of  manors,  or  other  liberties,  to  the  perversion  of  their 
original  design  (0-^ 

X.  and  XI.  Twoftther  branches  of  the  crown's  ordinary 
revenue  are  those  which  arise  from  escheats  and  the  cus- 
tody of  idiots ;  but  though  in  point  of  order  they  require 
to  be  here  enumerated,  the  mere  enumeration  will  suffice, 
as  they  have  been  both  discussed,  as  far  as  the  plan  of 
the  work  permitted,  in  former  chapters  («). 

[This  may  suffice,  therefore,  for  a  short  view  of  the 
sovereign's  ordinaiy  revenue,  or  the  proper  patrimony  of 
the  crown,  which  was  very  large  formerly,  and  capable 
of  being  increased  to  a  magnitude  truly  formidable;  for 
there  are  very  few  estates  in  the  kingdom  that  have  not, 
at  some  period  or  other  since  the  Norman  conquest,  been 
vested  in  the  hands  of  the  king  by  forfeiture,  escheat,  or 
otherwise. 3]  But  both  the  hereditary  landed  revenue,  and 
the  casual  profits  arising  from  the  other  branches  of  the 
census  regalis,  are  now,  by  the  gradual  effiect  of  improvi- 
dent management  by  royal  grants  to  subjects,  and  by 
other  causes,  reduced  to  comparative  insignificance. 

This  diminution,  however,  has  been  attended  with  no 

(«)  Foster  of  Homicide,  266.  the  crown. 

(t)  See  3  &  5  Will.  4,  c.  99,  con-  (u)  As    to  escheats,    vide  vol,    i. 

taining  provisions  for  the  more  speedy  p.  401  ;  idiots,  sup.  p.  529. 
recovery  of  fines,  deodands,  &c.  by 
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real  loss  or  disparagement  to  the  crown.  The  ordinary 
revenue,  even  in  its  most  flourishing  state,  did  not  suffice 
on  all  occasions  for  the  exigencies  of  the  sovereign's  go- 
vernment; but  at  very  early  periods  of  the  national  history, 
our  ancestors  were  obliged  to  supply  the  public  neces- 
sities by  contributions  from  their  private  means,  which 
formed  an  extraordinary  revenue  for  the  crown,  in  addi- 
tion to  its  proper  patrimony.  These  burthens  gradually 
increased,  until  at  length,  in  later  times,  they  swelled  into 
the  modern  system  of  taxation,  by  means  of  which  a  large 
annual  sum  is  now  raised,  applicable  generally  to  the 
whole  expenditure  of  the  state,  comprising  not  only  what 
is  required  for  the  public  service,  in  tfte  strict  sense  of  the 
term,  but  for  the  maintenance  and  dignity  of  the  royal 
person  and  household.  The  remains  of  the  patrimonial 
revenue  are,  on  the  other  hand,  no  longer  specifically 
applied  to  the  sovereign's  private  purposes,  but  are  mixed 
with  the  produce  of  taxation,  so  as  to  form  part  of  the 
common  fund  which  thus  constitutes  the  national  income. 
The  decay  of  the  sovereign's  private  patrimony  ought 
to  be  considered  as  in  some  degree  compensatory  for  the 
burthen  of  taxation.  [[For  if  every  gentleman  in  the  king- 
dom was  to  be  stripped  of  such  of  his  lands  as  were  for- 
merly the  property  of  the  crown  ;  was  to  be  again  subject 
to  the  inconveniences  of  purveyance  and  pre-emption,  the 
oppression  of  forest  laws  and  the  slavery  of  feudal  tenures; 
and  was  to  resign  into  the  sovereign's  hands  all  his  royal 
franchises  of  waifs,  wrecks,  estrays,  treasure-trove,  mines, 
deodands,  forfeitures,  and  the  like ;  many  would  perhaps 
find  themselves  greater  losers  than  by  paying  their  quota 
to  such  taxes  as  are  necessary  to  the  support  of  govern- 
ment.)] But,  independently  of  any  such  consideration,  the 
principle  of  taxation  is  in  itself  liable  to  no  sound  and  fair 
objection.  [[The  thing  to  be  wished  and  aimed  at  in  a 
land  of  liberty,  is  by  no  means  the  total  abolition  of  taxes, 
which  would  draw  after  it  very  pernicious  consequences, 
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[[and  the  very  supposition  of  which  is  the  height  of  poli- 
tical absurdity.  For  as  the  true  idea  of  government  and 
magistracy  will  be  found  to  consist  in  this,  that  some  few 
men  are  deputed  by  many  others  to  preside  over  public 
affairs,  so  that  individuals  may  the  better  be  enabled  to 
attend  their  private  concerns ;  it  is  necessary  that  those 
individuals  should  be  bound  to  contribute  a  portion  of 
their  private  gains  in  order  to  support  that  government, 
and  reward  that  magistracy,  which  protects  them  in  the 
enjoyment  of  their  respective  properties.  But  the  things 
to  be  aimed  at  are  wisdom  and  moderation,  not  only  in 
granting,  but  also  in  the  method  of  raising  the  necessary 
supplies,  by  contriving  to  do  both  in  such  a  manner  as 
may  be  most  conducive  to  the  national  welfare,  and  at  the 
same  time  most  consistent  with  economy  and  the  liberty 
of  the  subject ;  who,  when  properly  taxed,  contributes  only 
some  part  of  his  property  in  order  to  enjoy  the  rest.]] 

These  contributions  by  way  of  taxation  have  been  at 
different  periods  [[called  by  the  synonymous  names  of 
aids,  subsidies,  and  supplies,  and  are  granted,  we  have 
formerly  seen  («),  by  the  commons  of  Great  Britain  in 
parliament  assembled ;  who,  when  they  have  voted  a 
supply  to  the  crown,  and  settled  the  quantum  of  that 
supply,  usually  resolve  themselves  into  what  is  called  a 
committee  of  ways  and  means,  to  consider  the  ways  and 
means  of  raising  the  supply  so  voted.  And  in  this  com- 
mittee every  member  (though  it  is  looked  upon  as  the 
peculiar  province  of  the  Chancellor  of  the  Exchequer) 
may  propose  such  scheme  of  taxation  as  he  thinks  will  be 
least  detrimental  to  the  public.]]  The  following  taxes 
are  now  permanently  imposed  on  the  subjects  of  this 
realm. 

[[I.    The  Land-tax.     This,   in  its  modern  shape,  has 
come  in  the  place  of  the  former  methods  of  rating  either 
property,  or  persons  in  respect  of  their  property,  by  tenths 
(j)  Sup.  p.  375. 
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\\>r  fifteenths,  subsidies  on  land,  hydages,  scutages,  or  tal- 
liages;  a  short  explication  of  which  will,  however,  greatly 
assist  us  in  understanding  our  antient  laws  and  history. 
Tenths  and  fifteenths  (y)  were  temporary  aids  issuing  out 
of  personal  property,  and  granted  to  the  king  by  parlia- 
ment. They  were  formerly  the  real  tenth  or  fifteenth 
part  of  all  the  moveables  belonging  to  the  subject,  when 
such  moveables  or  personal  estates  were  a  very  different 
and  a  much  less  considerable  thing  than  what  they  usually 
are  at  this  day.  Tenths  are  said  to  have  been  first 
granted  under  Henry  the  Second,  who  took  advantage  of 
the  fashionable  zeal  for  croisades,  to  introduce  this  new 
taxation,  in  order  to  defray  the  expense  of  a  pious  expedi- 
tion to  Palestine,  which  he  really  or  seemingly  had  pro- 
jected against  Saladine,  emperor  of  the  Saracens,  whence 
it  was  originally  denominated  the  Saladine  tenth  (2).  But 
afterwards  fifteenths  were  more  usually  granted  than 
tenths.  Originally  the  amount  of  these  taxes  was  un- 
certain ;  being  levied  by  assessments  new  made  at  every 
fresh  grant  of  the  commons,  a  commission  for  which  is 
preserved  by  Matthew  Paris  (a) ;  but  it  was  at  length 
reduced  to  a  certainty  in  the  eighth  year  of  Edward  III., 
when,  by  virtue  of  the  kings's  commission,  new  taxations 
were  made  of  every  township,  borough,  and  city  in  the 
kingdom,  and  recorded  in  the  Exchequer;  which  rate  was 
at  the  time  the  fifteenth  part  of  the  value  of  every  town- 
ship, the  whole  amounting  to  about  £29,000,  and  there- 
fore it  still  kept  up  the  name  of  a  fifteenth,  when,  by  the 
alteration  of  the  value  of  money,  and  the  increase  of  per- 
sonal property,  things  came  to  be  in  a  very  different  situa- 
tion ;  so  that  when,  of  later  years,  the  commons  granted 
the  king  a  fifteenth,  every  parish  in  England  immediately 
knew  their  proportion  of  it;  that  is,  the  same  identical 
sum  that  was  assessed  by  the  same  aid  in  the  eighth  of 


(y)  2  1n»t.77;  4In»t.  34.  719;  Hume.  i.  329. 

(0  Hoved.  A.  D.  1188;  Cartt,  L.  (a)  A.  D.  1232. 
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QEdw.  III.;  and  then  raised  it  by  a  rate  among  them- 
selves, and  returned  it  into  the  royal  exchequer. 

The  other  antient  levies  were  in  the  nature  of  a  modem 
land-tax,  for  we  may  trace  up  the  original  of  that  charge 
as  high  as  to  the  introduction  of  our  military  tenures, 
when  every  tenant  of  a  knight's  fee  was  bound,  if  called 
upon,  to  attend  the  king  in  his  army  for  forty  days  ia 
every  year.  But  this  personal  attendance  growing  trouble- 
some in  many  respects,  the  tenants  found  means  of  com- 
pounding for  it,  by  first  sending  others  in  their  stead,  and 
in  process  of  time  by  making  a  pecuniary  satisfaction  to 
the  crown  in  lieu  of  it.  This  pecuniary  satisfaction  at  last 
came  to  be  levied  by  assessments,  at  so  much  for  every 
knight's  fee,  under  the  name  of  scutages  (a),  which  appear 
to  have  been  levied  for  the  first  time  in  the  fifth  year  of 
Henry  the  Second,  on  account  of  his  expedition  to  Tou- 
louse, and  were  then,  it  would  seem,  mere  arbitrary  com  • 
positions,  as  the  king  and  the  subject  could  agree.  But 
this  precedent  being  afterwards  abused  into  a  means  of 
oppression  (in  levying  scutages  on  the  land-holders  by 
the  royal  authority  only,  whenever  our  kings  went  to  war, 
in  order  to  hire  mercenary  troops  and  pay  their  contin- 
gent expenses),  it  became  thereupon  a  matter  of  national 
complaint,  and  King  John  was  obliged  to  promise,  in  his 
Magna  Carta  (6),  that  no  scutage  should  be  imposed  with- 
out the  consent  of  the  common  council  of  the  realm. 
This  clause  was  indeed  omitted  in  the  charters  of  Henry 
III.,  where  (c)  we  only  find  it  stipulated  that  scutages 
should  be  taken  as  they  were  used  to  be  in  the  time  of 
King  Henry  the  Second.  Yet  afterwards,  by  a  variety  of 
statutes  under  Edward  I.  and  his  grandson  (d),  it  was 
provided,  that  the  king  shall  not  take  any  aids  or  tasks, 
any  talliage  or  tax,  but  by  the  common  assent  of  the  great 
men  and  commons  in  parliament. 

Of  the  same  nature  with  scutages  upon  knights'-fees 

(a)  Vide  sup.  vol.  i.  p.  189.  (d)  25  Edw.  1,  cc.  5  and  6;   34 

(6)  Chap.  12.  Edw.  1,  st.  4,  c.  1  ;  14  Edw.  3,  &t.  2, 

(c)  9Hen.  3,  c.  37.  c.l. 
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[[were  the  assessments  of  hydage  upon  all  other  lands,  and 
of  talliage  upon  cities  and  burghs  (e).  But  they  all  gra- 
dually fell  into  disuse  upon  the  introduction  of  subsidies, 
about  the  time  of  King  Richard  the  Second,  and  King 
Henry  IV.  These  were  a  tax  not  immediately  imposed 
upon  property,  but  upon  persons  in  respect  of  their  re- 
puted estates,  after  the  nominal  rate  of  4s.  in  the  pound 
for  lands,  and  2s.  8c?.  for  goods;  and  for  those  of  ahens 
in  a  double  proportion.  But  this  assessment  was  also 
made  according  to  an  antient  valuation,  wherein  the  com- 
putation was  so  very  moderate,  and  the  rental  of  the 
kingdom  was  supposed  to  be  so  exceeding  low,  that  one 
subsidy  of  this  sort  did  not,  according  to  Sir  Edward 
C6ke(f),  amount  to  more  than  £70,000;  whereas  a 
modern  land-tax,  at  the  same  rate,  produces  about  two 
millions.  It  was  antiently  the  rule  never  to  grant  more 
than  one  subsidy  and  two  fifteenths  at  a  time;  but  this 
rule  was  broken  through,  for  the  first  time,  on  a  very 
pressing  occasion,  the  Spanish  invasion  in  1588,  when  the 
parliament  gave  Queen  Elizabeth  two  subsidies  and  four 
fifteenths.  Afterwards,  as  money  sank  in  value,  more 
subsidies  were  given ;  and  we  have  an  instance  in  the  first 
parliament  of  1640,  of  the  king's  desiring  twelve  subsidies 
of  the  commons  to  be  levied  in  three  years,  which  was 
looked  upon  as  a  startling  proposal;  though  Lord  Claren- 
don says  {g),  that  the  Speaker,  Serjeant  Glanville,  made 
it  manifest  to  the  house  how  very  inconsiderable  a  sum 
twelve  subsidies  amounted  to,  by  telling  them  he  had 
computed  what  he  was  to  pay  for  them  himself,  and  when 
he  named  the  sum,  he  being  known  to  be  possessed  of  a 
great  estate,  it  seemed  not  worth  any  farther  deliberation. 
And  indeed,  upon  calculation,  we  shall  find  that  the  total 
amount  of  these  twelve  subsidies,  to  be  raised  in  three 
years,  is  less  than  what  would  be  now  raised  in  one  year, 
by  a  land  tax  of  2s.  in  the  pound. 

(f)  Madox,  Hitt.  Exch.  480.  (g)  Hist.  b.  2. 

(/)  4  Io»t.  33. 
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QThe  grant  of  scutages,  talliages,  or  subsidies,  by  the 
commons,  did  not  extend  to  spiritual  preferments  ;  those 
being  usually  taxed  at  the  same  time  by  the  clergy  them- 
selves, in  convocation  ;  which  grants  of  the  clergy  were 
confirmed  in  parliament,  otherwise  they  were  illegal,  and 
not  binding ;  as  the  same  noble  writer  observes  of  the 
subsidies  granted  by  the  convocation,  which  continued 
sitting  after  the  dissolution  of  the  first  parliament  in  1640. 
A  subsidy  granted  by  the  clergy  was  after  the  rate  of  4«. 
in  the  pound,  according  to  the  valuation  of  their  livings  in 
the  king's  books ;  and  amounted,  as  Sir  Edward  Coke  tells 
us  (/(),  to  about  20,000/.  While  this  custom  continued, 
convocations  were  wont  to  sit  as  frequently  as  parlia- 
ments :  but  the  last  subsidies  thus  given  by  the  clergy 
were  those  confirmed  by  statute  15  Car.  II.  c.  10;  since 
which,  another  method  of  taxation  has  generally  pre- 
vailed, which  takes  in  the  clergy  as  well  as  the  laity ;  in 
recompense  for  which,  the  beneficed  clergy  have  from 
that  period  been  allowed  to  vote  at  the  election  of  knights 
of  the  shire  (i) ;  and  thenceforward  also  the  practice  of 
giving  ecclesiastical  subsidies  hath  fallen  into  total  disuse. 

The  lay  subsidy  was  usually  raised  by  commissioners 
appointed  by  the  crown,  or  the  great  officers  of  state; 
and  therefore  in  the  betrinning  of  the  civil  wars  between 
Charles  I.  and  his  parhament,  the  latter,  having  no  other 
sufficient  revenue  to  support  themselves  and  their  mea- 
sures, introduced  the  pmctice  of  laying  weekly  and 
monthly  assessments  {k)  of  a  specific  sum  upon  the  several 
counties  of  the  kingdom,  to  be  levied  by  a  pound  rate  on 
lands  and  personal  estates;  which  were  occasionally  con- 
tinued during  the  whole  usurpation,  sometimes  at  the 
rate  of  120,000/.  a  month,  sometimes  at  inferior  rates  (/).]] 

(h)  4  Inst.  33.  ment,  ia  1656,  is  preserved  in  Sco- 

(i)  Dalt.  of  Sh.  334;  Glib.  Hist.  bell's  collection.  400.     Sir  John  Sin- 

of  Exch.  c.  4  ;  vide  sup.  p.  542.  clair  has  given  the  propoitions  to  be 

(fc)  29th  Nov.,  4th  March,  1642.  levied  upon  each  county,  of  an  assess- 

(0  One   of  these  bills  of  assess-  ment  of  70,000^  a  month,  in  the  year 
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From  this  time  we  hear  scarcely  any  thing  more  of 
subsidies  levied  in  the  antient  manner  (m) ;  but  occasional 
assessments  were  granted  upon  the  new  principle,  as  the 
national  emergencies  required ;  and  that  both  as  regards 
land  and  personalty.  QThese  periodical  assessments,  the 
subsidies  which  preceded  them,  and  the  more  antient 
scutage,  hydage,  and  talliage,  were  to  all  intents  and  pur- 
poses,^ so  far  as  they  charged  the  land,  [^a  land-tax ;  and 
the  assessments  were  sometimes  expressly  called  so  (n). 
Yet  a  popular  opinion  has  prevailed,  that  the  land-tax 
was  first  introduced  in  the  reio;n  of  Kins;  William  the 
Third,  because,  in  the  year  1692  (o),  a  new  assessment  or 
valuation  of  estates  was  made  throughout  the  kingdom ; 
which,  though  by  no  means  a  perfect  one,  had  this  effect, 
that  a  supply  of  500,000/.  was  equal  to  one  shilling  in 
the  pound,  of  the  value  of  the  estates  given  in.]] 

According  to  the  enhanced  valuation  just  mentioned, 
the  land-tax  was  first  imposed  by  4  Will.  III.  c.  1,  and  has 
ever  since  continued  a  charge  upon  the  subject,  though 
personal  property  is  no  longer  liable  to  be  charged  upon 
the  same  principle  of  taxation  (p).  By  38  Geo.  III.  c.  60, 
this  tax  (which  had  long  become  an  annual)  was  con- 
verted into  a  perpetual  one,  and  fixed  at  four  shillings  in 
the  pound,  but  made  subject,  on  the  other  hand,  to  re- 
demption by  the  land-owner.  The  tenant  of  the  land  is 
also,  by  38  Geo.  III.  c.  5,  s.  17,  liable  to  a  distress  in  the 
event  of  this  tax  remaining  in  arrear ;  but  is,  by  the  same 
act,  entitled  to  deduct  the  amount  which  he  has  paid  for 
it  (unless  he  has  expressly  agreed  to  pay  all  taxes),  out 
of  the  first  sum  that  shall  become  due  for  rent ;  the  tax 
being  as  between  landlord   and   tenant   (generally  con- 

1660,  ID  his  History   of  ihe  Public       15  Car.  2,   c.  9,    10.  —  Christian's 

Revenue,  part  i.   189. —  Christian's       Blackst. 

Blacks!.  (»)  Com.   Journ.  26th  June,  9th 

(m)  No    subsidies    were    granted       Dec.  1678. 
•itber  by  laity  or  clergy  after  1663,  (o)  Vide  stat.  4  Will.  3,c.  1. 

(/*)  Vide  3  ^t  4  Will.  4,  c.  12. 
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sidered)  a  charge  upon  the  former.  The  land-tax,  how- 
ever, is,  properly  speaking,  a  tax  neither  on  landlord  or 
tenant,  but  on  the  beneficial  proprietor,  as  distinguished 
from  the  mere  tenant  at  rack  rent;  and  if  the  tenant  has, 
to  any  extent,  a  beneficial  interest,  he  becomes  liable  to 
the  tax  pro  tanto,  and  can  only  charge  the  residue  on  his 
landlord  (q). 

[[II.  The  customs;  or  the  duties,  toll,  tribute,  or  tariff 
payable  upon  merchandize  exported  and  imported.  The 
considerations  upon  which  this  revenue  (or  the  more  an- 
tient  part  of  it,  which  arose  only  from  exports)  was  in- 
vested in  the  king,  were  said  to  be  two  (r).  1.  Because 
he  gave  the  subject  leave  to  depart  the  kingdom,  and  to 
carry  his  goods  along  with  him.  2.  Because  the  king 
was  bound,  of  common  right,  to  maintain  and  keep  up 
the  ports  and  havens,  and  to  protect  the  merchant  from 
pirates.]]  But  the  crown's  right  to  them  is  held  by  Lord 
Coke  to  originate  in  the  grant  of  parliament  (a).  QAnd 
indeed  this  is  in  express  words  confessed  by  statute  26 
Edw.  I.  c.  7,  wherein  the  king  promises  to  take  no  cus- 
toms from  merchants,  without  the  common  assent  of  the 
realm,  "  saving  to  us  and  our  heirs  the  customs  on  wool, 
"  skins,  and  leather,  formerly  granted  to  us  by  the  com- 
"  monalty  aforesaid."  These  were  formerly  called  the 
hereditary  customs  of  the  crown  ;  and  were  due  on  the 
exportation  only  of  the  said  three  commodities,  and  of 
none  other ;  which  were  styled  the  staple  commodities  of 
the  kingdom,  because  they  were  obliged  to  be  brought  to 
those  ports   where  the   king's  staple  was  established,  in 

(9)  Ward   I.  Const.    10   Barn.  &  v.  Phillips.  1  Ad.  &  El.  N.  S  84;  42 

Cres.  635.     As  to  the  laud- tax.  see  Ceo.  3,  c.  116;  54  Geo.  3,  c.  173  ; 

also   Doug.    227.   724  ;    Graham    v.  4  &  5  Will.  4.  c.  60;  5  &  6  Will.  4. 

Wade,  16  East,  29 ;  Stubbsv.  Parsons,  c.  20,  s.  19  ;  6  &  7   Will.  4,  c.  80 ; 

3  Barn.  &  Aid.  516  ;  Hyde  v.  Hill,  7  Will.  4  &  1  Vict.c.  17  ;  1  & 2  Vict. 

3  T.  R.  377  ;  The  Attorney-General  c.  c.  57.  58  ;  5  &  6  Vict,  c  37. 
Hill,  2  Mee.  &  W.  160  ;   Foss  r.  Ra-  (.)  Dyer,  165. 

cine,  1  Horn.  &   H.  403  :  Charleton  (s)  2  Inst.  68,  59. 

V.  Alway,  11  Ad.  6c  El.  993 ;  BlewiU 
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[[order  to  be  there  first  rated,  and  then  exported.^  HThe 
duties  on  wool,  sheep-skins,  or  woolfells,  and  leather,  ex- 
ported, were  called  custuma  antiqua  sive  magna :  and  were 
payable  by  every  merchant,  as  well  native  as  stranger, 
with  this  difference,  that  merchant  strangers  paid  an  ad- 
ditional toll,  viz.  half  as  much  again  as  was  paid  by 
natives.  The  custuma  parva  et  nova  were  an  impost  of 
three-pence  in  the  pound,  due  from  merchant  strangers 
only,  for  all  commodities,  as  well  imported  as  exported, 
which  was  usually  called  the  alien's  duty,  and  was  first 
granted  in  31  Edw.  I.  {t) 

There  is  also  another  very  antient  hereditary  duty  be- 
longing to  the  crown,  called  the  prisage  or  butlerage  of 
wines,^  [[which  is  taken  notice  of  in  the  great  roll  of  the 
exchequer,  8  Rich.  I.,  which  is  still  extant  {u).  Prisage 
was  a  right  of  taking  two  tuns  of  wine  from  every  ship 
(English  or  foreign)  importing  into  England  twenty  tuns 
or  more,  one  before  and  one  behind  the  mast,  which,  by 
charter  of  Edw.  I.,  was  exchanged  into  a  duty  of  two 
shillings  for  every  tun  imported  by  merchant  strangers, 
and  called  butlerage,  because  paid  to  the  king's  butler  {x). 

Other  customs  payable  upon  exports  and  imports  were 
distinguished  into  subsidies,  tonnage,  poundage,  and  other 
imposts.  Subsidies  were  such  as  were  imposed  by  parlia- 
ment upon  any  of  the  staple  commodities  before  men- 
tioned, over  and  above  the  custuma  antiqua  et  magna : 
tonnage  was  a  duty  upon  all  wines  imported,  over  and 
above  the  prisage  and  butlerage  aforesaid  :  poundage  was 
a  duty  imposed  ad  valorem,  at  the  rate  of  twelve-pence  in 
the  pound,  on  all  other  merchandize  whatsoever  :  and  the 
other  imposts  were  such  as  were  occasionally  laid  on  by 

(t)  4  Inst.  29.  By  the  more  modern  duty  is  now  in  general  removed  by 

law  of  the  customs,  also,  aliens  paid  a  24  Geo.  3,  st.  2,  c.  16. 

larger   propoition   than  natural    sub-  (tt)  Madox,  Hist.  Exch,  526, 532. 

jects;  and  the   desire   to   be  exempt  (j)  Dav.  8;    2  Bulst.  254;  Stat. 

from  this  was  one  cauKe  of  the   fre-  Estr.  16   Ed.  2;  Com.  Journ.  27th 

quent  applicatioiis  to  pailiament  for  April,  1689. 
acts  of  naturalization  ;  but  the  alien 
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Qparliaraent,  as  circumstances  and  time  required  (i/).]] 
[|Those  of  tonnage  and  poundage,  in  particular,  were  first 
granted,  as  the  old  statutes  (and  particularly  1  Eliz.  c.  20,) 
express  it,  for  the  defence  of  the  realm,  and  the  keeping 
and  safeguard  of  the  seas,  and  for  the  intercourse  of  mer- 
chandize safely  to  come  into  and  pass  out  of  the  same. 
They  were  at  first  usually  granted  only  for  a  stated  term 
of  years,  as  for  two  years,  in  5  Rich.  II.  (:) ;  but  in  Henry 
the  Sixth's  time  they  were  granted  him  for  life,  by  a  sta- 
tute in  the  thirty-first  year  of  his  reign;  and  again  to 
Edward  IV.,  for  the  term  of  his  life  also  :  since  which 
time  they  were  regularly  granted  to  all  his  successors  for 
life,  sometimes  at  the  first,  sometimes  at  other  subsequent 
parliaments,  till  the  reign  of  Charles  the  First,  when,  as  the 
noble  historian  expresses  it  (a),  his  ministers  were  not  suf- 
ficiently solicitous  for  a  renewal  of  his  legal  grant.  And 
yet  these  imposts  were  imprudently  and  unconstitutionally 
levied  and  taken,  without  consent  of  parliament,  for  fif- 
teen years  together  (which  was  one  of  the  causes  of  those 
unhappy  discontents,  justifiable  at  first  in  too  many  in- 
stances, but  which  degenerated  at  last  into  causeless 
rebellion  and  murder).]]  For  the  king  [[(previous  to  the 
commencement  of  hostilities)  gave  the  nation  satisfaction 
for  the  error  which  had  been  committed,  by  passing  an 
act  (16  Car.  I.  c.  8),  whereby  he  renounced  all  power  in  the 
crown  of  levying  the  duty  of  tonnage  and  poundage,  with- 
out the  express  consent  of  parliament ;  and  also  all  power 
of  imposition  upon  any  merchandizes  whatever.  Upon 
the  restoration,  this  duty  was  granted  to  King  Charles  the 
Second  for  life,  and  so  it  was  to  his  two  immediate  suc- 
cessors ;  but  it  was  afterwards  by  three  several  statutes, 
9  Ann.  c.  6;  1  Geo.  I.  c.  12,  and  3  Geo.  I.  c.  7,  made  per- 
petual, and  mortgaged  for  the  debt  of  the  public.]]  The 
customs  were  in  those  times  [[chiefly  contained  in  two 

(y)  Dav.  11.  12.  (a)  Hist.  Reb.b.3. 

(O  Ibid.  12. 
VOL.  II.  .P  P 
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[[books  of  rates,  set  forth  by  parliamentary  authority  (b), 
one  signed  by  Sir  Harbottle  Grimston,  speaker  of  the 
house  of  commons,  in  Charles  the  Second's  time ;  and  the 
other  an  additional  one,  signed  by  Sir  Spencer  Compton, 
speaker  in  the  reign  of  George  the  First  Q  to  which  also 
subsequent  additions  were  afterwards  made.  But  in  the 
year  1787  was  passed  the  27  Geo.  III.  c.  13,  called  the 
Customs  Consolidation  Act,  by  which  the  amount  of 
duties  and  the  articles  on  which  they  should  be  levied 
were  defined,  and  these  two  books  of  rates  declared  to  be 
of  no  avail  for  the  future.  The  law  of  customs,  thus  sim- 
plified and  consolidated,  has  since  received  various  other 
improvements  by  successive  acts  of  parliament  passed  from 
time  to  time  for  the  purpose,  and  the  whole  was  in  the  last 
reign  reduced  into  several  statutes  (c),  repealing  all  former 
provisions,  and  forming  a  new  code  upon  the  subject.  But 
to  this  many  additions  have  now  been  recently  made  (d). 

By  the  customs  established  by  these  acts  we  under- 
stand duties  or  subsidies  paid  by  the  merchant  at  the 
quay,  upon  imported,  and  also  on  exported  commodities, 
and  imposed  by  authority  of  parliament.  It  is  obvious 
that  such  duties,  though  immediately  paid  by  the  mer- 
chant, yet  fall  ultimately  on  the  consumer.  [[And  yet 
these  are  the  duties  felt  least  by  the  people,  and,  if  pru- 
dently managed,  the  people  hardly  consider  that  they  pay 
them  at  all.  For  the  merchant  is  easy,  being  sensible 
he  does  not  pay  them  for  himself,  and  the  consumer,  who 
really  pays  them,  confounds  them  with  the  price  of  the 
commodity ;  in  the  same  manner,  as  Tacitus  observes,  that 
the  Emperor  Nero  gained  the  reputation  of  abolishing  the 
tax  of  the  sale  of  slaves,  though  he  only  transferred  it 
from  the  buyer  to  the  seller :  so  that  it  was,  as  he  ex- 

(ft)  Sut.  12Car.  2,c.  4j  11  Geo.  60;  1  &  2  Vict.  c.  113  ;  3  &  4  Vict. 

1,  c.  7.  c.  17,  19,  23;  6  &  6  Vict.  c.  14,  34, 

(c)  3  &  4  Will.  4,  c.  60,  51,  62,  47,  66.     As  to  the  customs  generally, 

63,  66,  67,  68,  69,  60,  61.  see  Chitty  &  Ilulme's  Statutes,  title 

((/)  Sec  4  &  6  Will.  4,  c.  89;  5  &  "  Customs  and  Excise." 
6  Will.  4,  c.  66;  6  &  7  Will.  4,  c. 
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[[presses  it,  remissum  magis  specie,  quam  vi:  quia  cum 
venditor  pendere  juberetur,  in  partem  pretii  emptoribus 
accrescehat{e).  But  this  inconvenience  attends  it,  on  the 
other  hand,  that  these  imposts,  if  too  heavy,  are  a  check 
and  cramp  upon  trade,  and  especially  when  the  value  of 
tlie  commodity  bears  little  or  no  proportion  to  the  quan- 
tity of  the  duty  imposed.  This,  in  consequence,  gives 
rise  also  to  smuggling,  which  then  becomes  a  very  lucra- 
tive employment;  and  its  natural  and  most  reasonable 
punishment,  viz.  confiscation  of  the  commodity,  is  in  such 
cases  quite  ineffectual ;  the  intrinsic  value  of  the  goods, 
which  is  all  that  the  smuggler  has  paid,  and  therefore  all 
that  he  can  lose,  being  very  inconsiderable,  when  com- 
pared with  his  prospect  of  advantage  in  evading  the 
duty.;] 

[[There  is  also  another  ill  consequence  which  in  the  ordi- 
nary course  of  things  attends  high  imposts  on  merchan- 
dize, that  the  earlier  any  tax  is  laid  on  a  commodity,  the 
heavier  it  falls  upon  the  consumer  in  the  end  ;  for  every 
trader  through  whose  hands  it  passes  must  have  a  profit, 
not  only  upon  the  raw  material  and  his  own  labour  and 
time  in  preparing  it,  but  also  upon  the  very  tax  itself 
which  he  advances  to  government,  otherwise  he  loses  the 
use  and  interest  of  the  money  which  he  so  advances.]] 
But  the  inconvenience  here  pointed  at  is  obviated  to  a 
certain  extent  under  our  present  system  of  duties  ;  for  by 
the  warehousing  regulations  (as  they  are  called)  the  im- 
porter is  now  enabled  to  bring  his  goods  into  this  country, 
without  being  obliged  to  pay  the  duties  till  either  a  foreign 
or  home  purchaser  is  found  for  the  goods.  This  improve- 
ment (great  and  obvious  as  it  is)  was  not  introduced  till 
the  year  1803. 

III.  The  excise  duty  is  an  inland  imposition  upon  com- 
modities, charged  in  most  cases  on  the  manufacturer.  QThe 

(c)  Ann.  1.  13  and  31. 

p  p2 
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[[frauds  that  might  be  committed  in  this  branch  of  the 
revenue,  unless  a  strict  watch  is  kept,  make  it  necessary, 
wherever  it  is  established,  to  give  the  officers  a  power  of 
entering  and  searching]]  the  places  of  business  of  such  as 
deal  in  exciseable  commodities,  at  any  hour  of  the  day 
and  (in  presence  of  a  constable)  of  the  night  likewise,  and 
inspecting  the  same  and  the  goods  therein  found.  [[And 
the  proceedings  in  case  of  transgressions,  are  of  a  sum- 
mary kind,  by  information^  before  three  of  the  commis- 
sioners of  excise  or  two  justices  of  the  peace,  subject, 
however  (in  either  case)  to  an  appeal  (/).  The  apparent 
rigour  of  this  right  of  search  and  power  of  summary 
proceedings  before  commissioners  gives  the  tax  itself  a 
character  that  has  been  thought  incompatible  with  the 
temper  of  a  free  nation.  QFor  which  reason,  though 
Lord  Clarendon  tells  us  {g),  that  to  his  knowledge  the 
Earl  of  Bedford  (who  was  made  lord  treasurer  by  King 
Charles  the  First,  to  oblige  his  parliament)  intended  to 
have  set  up  the  excise  in  England,  yet  it  never  made  a 
part  in  that  unfortunate  prince's  revenue,  being  first  intro- 
duced, on  the  model  of  the  Dutch  prototype,  by  the  par- 
liament itself,  after  its  rupture  with  the  crown.  Yet  such 
was  the  opinion  of  its  general  unpopularity,  that  when  in 
1642  "aspersions  were  cast  by  malignant  persons  upon 
"  the  House  of  Commons,  that  they  intended  to  introduce 
"  excises,  the  House  for  its  vindication  therein  did  declare 
"  that  these  rumours  were  false  and  scandalous,  and  that 
"  their  authors  should  be  apprehended  and  brought  to 
"condign  punishment  (A)."  However,  its  original  esta- 
blishment was  in  1643,  and  its  progress  was  gradual, 
being  at  first  laid  upon  those  persons  and  commodities 
where  it  was  supposed  the  hardship  would  be  least  per- 
ceivable, viz.  the  makers  and  vendors  of  beer,  ale,  cider, 
and  perry  (i);  and  the  royalists  at  Oxford  soon  followed 

(f)  See  7  &  8  Geo.  4,  c.  53,  s.  65,  (/»)  Com.  Journ.  8lh  Oct.  1642. 

82  ;  4  &  6  Vict.  c.  20,  s.  26.  (i)  Com.  Journ.  17th  May,  1643. 

is)    Ui»t.b.  3. 
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[[the  example  of  their  brethren  at  Westminster,  by  impos- 
ing a  similar  duty  ;  both  sides  protesting  that  it  should  be 
continued  no  longer  than  to  the  end  of  the  war,  and  then 
be  utterly  abolished  (A).  .  But  the  parliament  at  West- 
minster soon  after  imposed  it  on  flesh,  wine,  tobacco, 
sugar,  and  such  a  multitude  of  other  commodities,  that  it 
might  fairly  be  denominated  general,  in  pursuanee  of  the 
plan  laid  down  by  Mr.  Pymme  (who  seems  to  have  been 
the  father  of  the  excise)  in  his  letter  to  Sir  John  Hotham  (/), 
signifying  "  that  they  had  proceeded  in  the  excise  to  many 
"  particulars,  and  intended  to  go  on  farther ;  but  that  it 
"  would  be  necessary  to  use  the  people  to  it  by  little  and 
"  little."  And  afterwards  when  the  nation  had  been  ac- 
customed to  it  for  a  series  of  years,  the  succeeding  cham- 
pions of  liberty  boldly  and  openly  declared  "  the  impost  of 
"  excise  to  be  the  most  easy  and  indifferent  levy  that  could 
"  be  laid  upon  the  people  (w) ;"  and  accordingly  continued 
it  during  the  whole  usurpation.  Upon  King  Charles's 
return,  it  having  then  been  long  established  and  its  pro- 
duce well  known,  some  part  of  it  was  given  to  the  crown, 
in  12  Car.  II.,  by  way  of  purchase  (as  was  before  observed) 
for  the  feudal  tenures,  and  other  oppressive  parts  of  the 
hereditary  revenue,]]  and  since  that  period  it  has  constantly 
formed  part  of  our  system  of  taxation.  And  however 
odious  its  name  formerly  was  to  the  people  of  England,  it 
is  now  viewed  with  toleration.  It  is  allowed,  indeed,  not 
only  to  be  a  convenient  and  effective  species  of  impost, 
but  to  be  attended  with  this  collateral  advantacre,  that  the 
survey  of  excise  tends  to  protect  commodities  from  fraudu- 
lent adulteration.  Among  the  articles  subject  to  the  excise, 
are  malt,  spirits,  soap,  glass,  paper,  bricks,  hops,  sugar, 
and  vinegar.  It  comprises,  besides,  the  duty  on  lands,  and 
goods  sold  by  auction  (n). 

(k)  Lord  Clar.  b.  7.  Scobel,  72  ;  Stat  1656.  c.  19 ;  Scobel. 

(i)  30th  May.    1643;  Dugdale  of  453. 

the  Troubles,  120.  (?i)  As  to  the  excise,  see  6  Geo.  4, 

(w)  Ord.  i4th   Aug.  1649.  c.  50;  c.81;  7&  8  Geo.  4,  c.  53;  9  Geo.  4. 
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[[IV.  Another  branch  of  the  revenue  is  the  post  office, 
or  duty  for  the  carriage  of  letters.  As  we  have  traced  the 
original  of  the  excise  to  the  parhament  of  1643,  so  it  is 
but  justice  to  observe  that  this  useful  invention  owes 
its  first  legislative  estabhshraent  to  the  same  legislative 
assembly.  It  is  true  there  existed  postmasters  in  much 
earlier  times  ;  but  their  business  was  probably  confined  to 
the  furnishing  of  post  horses  to  persons  who  were  desirous 
to  travel  expeditiously,  and  to  the  dispatching  of  extra- 
ordinary packets  upon  special  occasions.  King  James  I. 
originally  erected  a  post  office  under  the  control  of  one 
Matthew  De  Quester  or  De  L'Equester,  for  the  convey- 
ance of  letters  to  and  from  foreign  parts ;  which  office 
was  afterwards  claimed  by  Lord  Stanhope  (p),  but  was 
confirmed  and  continued  to  William  Frizell  and  Thomas 
Witherings  by  King  Charles  I.,  a.d.  1632,  for  the  better 
accommodation  of  the  English  merchants  {g).  In  1635 
the  same  prince  erected  a  letter  office  for  England  and 
Scotland,  under  the  direction  of  the  same  Thomas  Wither- 
ings, and  settled  certain  rates  of  postage  (r)  :  but  this 
extended  only  to  a  few  of  the  principal  roads,  the  times 
of  carriage  were  uncertain,  and  the  postmasters  on  each 
road  were  required  to  furnish  the  mail  with  horses  at  the 
rate  of  two  pence  halfpenny  a  mile.  Witherings  was  su- 
perseded, for  abuses  in  the  execution  of  both  his  offices,  in 
1640  ;  and  they  were  sequestered  into  the  hands  of  Philip 
Burlamachy,  to  be  exercised  under  the  care  and  oversight 
of  the  king's  principal  secretary  of  state  (6).  On  the 
breaking  out  of  the  civil  war,  great  confusions  and  inter- 
ruptions were  necessarily  occasioned  in  the  conduct  of 
the  letter  office.     And  about  that  time  the  outline  of  the 

C.47;  2  Will.  4,  c.  16;  4&6Will.4.  ment,  are  7  &  8  Geo.  4,  c.  63  ;  4  &  6 

c.  51,  76  ;  6  5t  7  Will.  4,  c.  52.  72  ;  Will.  4,  c.  51  ;  4  &  5  Vict.  c.  20. 

7  Will.  4  &  1  Vict.  c.  49  ;  1  &  2  Vict.  (p)  Latch,  87. 

c.  44 ;  2  &  3  Vict.  c.  23,  24,  25,  32,  (<])  19  Hym.  Foed.  386. 

63  ;  3  &  4  Vict.  c.  18,  22,  49  ;  4  &  6  (r)  Ibid.  650  ;  20  llym.  192. 

Vict.  c.  20  ;  6  &  6  Vict.  c.  16,  25, 93.  (5)  20  Rym.  429. 

TlioM  relating  to  its  general  maDage- 
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[[more  extended  and  regular  plan  seems  to  have  been  con- 
ceived by  Mr.    Edmond    Prideaux,    who  was  appointed 
attorney-general  to  the  Commonwealth  after  the  murder 
of  Kinor  Charles.     He  was  chairman  of  a  committee  in 
1642  for  considering  what  rates  should  be  set  upon  inland 
letters  (t),  and  afterwards  appointed  postmaster  by  an  ordi- 
nance of  both  the  houses  (u) ;  in  the  execution  of  which 
office  he  first  established  a  weekly  conveyance  of  letters 
into  all  parts  of  the  nation  (t>),  thereby  saving  to  the  public 
the  charge  of  maintaining  postmasters  to   the  amount  of 
7000/.  per  annum.     And  his  own  emoluments  being  pro- 
bably very  considerable,  the  common  council  of  London 
endeavoured  to  erect  another  post  office  in  opposition  to 
his,  till  checked  by  a  resolution  of  the  House  of  Com- 
mons (i/j),  declaring,  that  the  office  of  postmaster  is  and 
ought  to  be  in  the  sole  power  and  disposal  of  the  parlia- 
ment.    This  office  was  afterwards  farmed  by  one  Manley 
in  1654  (j:).     But  in  1657  a  regular  post  office  was  erected 
by  the  authority  of  the  Protector  and  his  parliament  upon 
nearly  the  same  model  as  has  been  ever  since  adopted, 
and  with  the  same  rates  of  postage  as  continued  till  the 
reign  of  Queen  Anne  {y).     After  the  restoration  a  similar 
office,  with  some  improvements,  was  established  by  statute 
12  Car.  II.  c.  35 ;  but  the  rates  of  letters  have  been  since 
altered,  and  farther  regulations  added]]  by  many  subse- 
quent statutes  (2). 

It  is  the  opinion  of  Blackstoue,  that  there  [[cannot  be 
devised  a  more  eligible  method  than  this,  of  raising  money 
upon  the  subject :[]  and  he  remarks,  that  it  affi^rds  to  both 
the  government  and  the  people  a  mutual  benefit;  because 

(t)  Com.  Journ.  28th  Mar.  1642.  (s)  See  the  later  acU,  1  Will.  4, 

(m)  Ibid.  7lh  Sept.  1644.  c.  8  ;  2  Will.  4,  c.  15  ;  4  &  5  Will.  4, 

(v)  Ibid.  21st  Mar.  1649.  c.  44  ;  5  &  6  Will.  4,  c  25;  6  &  7 

(u))  Ibid.  21st  Mar.  1649.  Will.  4,  c.  54 ;  7  Will.  4  &  1  VicU 

(x)  Scobel,  358.  c.3  ;  7  Will.  4  &  1  Vict.  c.  32,  33, 
(y)  Com.  Journ.  9lh  Jane,  1657  ;       36,  76 ;  1  4c  2  VicU  c.  98 ;  3  &  4  Vict. 

Scobel,  511.  c.  96. 
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Qhe  government  acquire  a  revenue,  and  the  people  do 
their  business  with  greater  ease,  expedition,  and  cheap- 
ness, than  they  would  be  able  to  do  if  no  such  tax  (and  of 
course  no  such  office)  existed.^  Of  late,  however,  the 
consideration  of  the  public  convenience  has  so  far  pre- 
vailed over  that  which  relates  to  the  revenue,  that  the 
postage  has  been  by  a  recent  act  reduced  to  a  very  low 
and  uniform  rate,  yielding  to  government  much  less  than 
its  former  produce  (a). 

V.  \^A  fifth  branch  of  the  revenue  consists  in  the  stamp 
duties,]]  which  are  a  tax  imposed  upon  all  parchment 
and  paper  whereon  any  private  deeds  or  other  instru- 
ments of  almost  any  nature  whatsoever  are  written ;  and 
upon  all  newspapers  (b),  cards,  and  dice  (c).  This  tax 
(consisting  of  various  imposts  according  to  the  nature 
of  the  thing  stamped)  is  in  some  cases  heavily  felt,  yet 
when  moderate  in  its  amount  affords  some  compensatory 
advantage  to  the  public,  [[by  authenticating  instruments, 
and  rendering  it  much  more  difficult  than  formerly,  to 
forge  deeds  of  any  standing ;  since,  as  the  officers  of  this 
branch  of  the  revenue  vary  their  stamps  frequently,  by 
marks  perceptible  to  none  but  themselves,  a  man  that 
would  forge  a  deed  of  King  William's  time,  must  know 
and  be  able  to  counterfeit  the  stamp  of  that  date  also. 
The  first  institution  of  the  stamp  duties  was  by  statute 
5  &  6  W.  &  M.  c.  21,  but  they  have  since  in  many  instances 

(a)  3  &    4  Vict.  c.   96.     On  the  bers,  and  accordingly  a  warrant  was 

same  occasion  was  abolished  the  pri-  constantly   issued  to  the  post  master 

vilege  exercised  by  members  of  par-  general,  directing  its  allowance,  until 

liament,  oi  franking  or  sending  and  at  length  it   was  expressly  confirmed 

receiving    letters  free   of  duly.     This  by  4  Geo.  3,  c.  24  ;  2  IM.  Com.  323. 

privilege  was  claimed  by  the  House  It   was  afterwards   regulated   by    35 

of  Commons  in  lt)60.  when  the  first  Geo. 3,  c.  53  ;  42  Geo.  3,  c.  63. 
Jegal    settlement  of  the    present  po»t  (6)  6&7  Will.  4,  c.  76. 

office  was  made;  but  afterwards  tho  (f)  9Gco.  4,c.  18.    There  was  for- 

■ubject  was  dropped,  upon  a  private  merly  a  stamp  duty  on  almanacks,  now 

Mturance  from  the  crown   that  the  repealed  by  4  &5  Will.  4, c. 57. 
privilege  sboyld  be  allowed  the  mem- 
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Qbeen  increased  vastly  beyond  their  original  amount  (d).'2 
Besides  the  duties  in  respect  of  stamps  properly  so  called, 
there  are  others  which  by  act  of  parliament  form  a  part 
of  the  same  branch  of  revenue  :  such  as  the  duties  payable 
by  those  who  take  out  licences  to  keep  hackney  car- 
riages (e),  or  stage  carriages  (/),  or  to  trade  as  hawkers 
and  pedlars  (^). 

VI.  A  sixth  branch  of  the  revenue  consists  of  the  as- 
sessed taxes,  or  duties  assessed  and  charged  upon  persons 
in  respect  of  articles  in  their  use  or  keeping  (ft).  The  du- 
ties now  comprised  under  this  branch  of  taxation,  are 
those  on  windows,  servants,  carriages,  horses,  dogs,  hair 
powder,  armorial  bearings,  and  game  certificates  (i).  These 
taxes,  as  well  as  the  stamps,  are  under  the  management 
of  the  commissioners  of  stamps  and  taxes,  who  were  con- 
solidated into  one  board  by  4  &  5  Will.  I V.  c.  60  (A). 


(d)  The  principal  Stamp  Act  in 
55  Geo.  3,  c.  184  i  but  there  are  prior 
acts  of  regulation  still  in  force.  See 
also  the  subsequent  acts,  5  Geo.  4, 
c.  41  ;  9  Geo.  4.  c.  49;  3  6^4  Will.  4. 
c.  23,  97  ;  4  &  5  Will.  4,  c.  57,  60  ; 
5  &  6  Will.  4,  c.  20.  64 ;  1  &  2  Vict, 
c.  85. 

(«)  1  &  2  Will.  4,  c.  22. 

O)  2&  3  Will.  4,  c.  120;  6  5t  7 
Will.  4.  c.  45,  65 ;  2  &  3  Vict.  c.  66. 

(g)  \  &c2  Will.  4,  c.  22. 

(^i)  See  the  following  acts  ofgeneral 
regulation,  43  Geo.  3,  c.  99,  161 ;  48 
Geo.  3,  c.  141  ;  50  Geo.  3,  c.  105; 
3  Geo.  4,  c.  88;  4  &  5  Will.  4,  c.  60; 
2  &  3  Vict.  c.  35  ;  5  5c  6  Vict,  c.37, 
80. 

(«)  Finance  Accounts  for  1835. 
By  4  &  5  W'ill.  4.  c.  19,  the  house  duty 
was  repealed.  On  this  tax  Blacksione 
remarks,  that  as  early  as  the  Conquest, 
mention  is  rr.ade  in  Domesday  Book  of 
fumage  or_/'i(u^f,  vulgarly  called  smoke 


fartbings,  which  w«re  paid  bj  eastoin 

to  the  king  for  every  chimney  in  the 
house;  but  that  the  first  parliamentary 
establishment  of  a  tai  of  this  nature, 
in  England,  was  by  statute  13  Ac  14 
Car.  2,  c.  10.  wheieby  an  hereditary 
revenue  of  2i.  for  every  hearth  in  all 
bouses  paying  to  church  and  poor, 
was  granted  to  the  king  forever.  This 
hearth  money  was  afterwards,  on  the 
revolution,  declared  by  1  W.  dc  M. 
St.  1,  c.  10,  to  be  a  great  oppression, 
and  abolished;  but  afterwards,  by  stat. 
7  Will.  3,  c.  18,  a  tax  was  laid  on  all 
houses  (except  cottages),  and  also  a 
tax  upon  all  windows. 

{k)  As  to  the  mode  of  recovering 
arrears  of  assessed  taxes,  see  Attorney • 
General  v.  Sewell,  1  Horn.  &  Hurl. 
262  ;  5Sc  6  Will.  4.  c.  20.  And  as 
to  relief  from  assessed  taxes  in  certain 
cases,  6  &  7  Will.  4,  c.  65 ;  7  Will.  4 
&  1  Vict.  c.  61. 
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VII.  The  seventh  and  last  branch  (w)  of  the  crown's 
extraordinary  revenue,  isthe  duty  upon  offices  and  pensions, 
consisting  in  an  annual  payment  (over  and  above  all  other 
duties)  out  of  all  salaries,  fees,  and  perquisites  of  offices 
and  pensions  payable  by  the  crown,  exceeding  the  value 
of  lOOZ.  per  annum.  This  was  first  imposed  by  statute 
31  Geo.  II.  c.  22,  and  is  under  the  direction  of  the  com- 
missioners of  the  land  tax  (n). 

The  taxes  above  enumerated  are  levied  (as  before  in 
part  explained)  to  discharge  the  expenses  which  are  an- 
nually incurred  by  the  government,  in  respect  of  the  public 
service;  and  a  very  large  proportion  of  these  expenses 
consists  in  payments  made  on  account  of  the  interest  of 
the  national  debt, — a  subject  of  which  it  is  proper  there- 
fore to  take  some  notice  in  this  place. 

The  national  debt  is  in  part  funded  and  in  part  unfunded, 
the  former  being  that  which  is  secured  to  the  national 
creditor,  upon  the  public  funds  (the  nature  of  which  will 
be  presently  explained),  the  latter  that  which  is  not  so 
provided  for.  The  unfunded  debt  is  comparatively  but  of 
small  amount,  and  is  generally  secured  by  exchequer  bills, 
which  are  instruments  issued  at  the  exchequer,  under  the 
authority  (for  the  most  part)  of  acts  of  parliament  passed 
for  the  purpose,  and  containing  an  engagement  on  the 
part  of  the  government,  for  repayment  of  the  principal 
sums  advanced,  with  interest  in  the  mean  time  (o).  But 
of  the  funded  debt,  a  more  particular  account  may  here 
be  acceptable. 

[[In  order  to  take  a  clear  and  comprehensive  view  of  the 
nature  of  this]]  part  of  the  [[national  debt,  it  must  first  be 
premised,  that  after  the  revolution,  when  our  new  con- 

(m)  We  have  not  included  in  our  (n)  Vide  6  Geo.  4,  c.  9;    6  &  7 

enumeration  the  property  and  income  Will.  4,  c.  80,  97  ;  1  &  2  Vict,  c  57  ; 

tax  just  imposed  by  5  &  6  Vict.  c.  35  ;  2  &  3  Vict.  c.  94. 
at  it  purports  to  bo  a  temporary  ex-  (o)  As  to  exchequer  bills,  see  4B 

podicnt,  and  is  limited  to  a  period  uf  Geo.  3,  c.  1  ;  4  &  5  Will.  4,  c.  15. 
three  years. 
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Qiexions  with  Europe  introduced  a  new  system  of  foreign 
politics,  the  expenses  of  the  nation,  not  only  in  settling  the 
new  establishment,  but  in  maintaining  long  wars,  as  prin- 
cipals, on  the  continent,  for  the  security  of  the  Dutch  bar- 
rier, reducing  the  French  monarchy,  settling  the  Spanish 
succession,  supporting  the  House  of  Austria,  maintaining 
the  liberties  of  the  Germanic  body,  and  other  purposes, 
increased  to  an  unusual  degree ;  insomuch  that  it  was  not 
thought  advisable  to  raise  all  the  expenses  of  any  one 
year  by  taxes  to  be  levied  within  that  year,  lest  the  unac- 
customed weight  of  them  should  create  murmurs  among 
the  people.  It  was  therefore  the  policy  of  the  times  to 
anticipate  the  revenues  of  their  posterity,  by  borrowing 
immense  sums  for  the  current  service  of  the  state,  and  to 
lay  no  more  taxes  upon  the  subject  than  would  suftice  to 
pay  the  annual  interest  of  the  sums  so  borrowed  :  by  this 
means,  converting  the  principal  debt  into  a  new  species  of 
property,  transferable  from  one  man  to  another  at  any 
time  and  in  any  quantity.  A  system  which  seems  to  have 
had  its  original  in  the  state  of  Florence,  a.d.  1344  ;  which 
government  then  owed  about  60,000/.  sterling ;  and,  being 
unable  to  pay  it,  formed  the  principal  into  an  aggregate 
sum,  called  metaphorically  a  mount  or  bank,  the  shares 
whereof  were  transferable  like  our  stocks,  with  interest  at 
five  per  cent.,  the  prices  varying  according  to  the  exigencies 
of  the  state  (p).  This  policy  of  the  English  parliament 
laid  the  foundation  of  what  is  called  the  national  debt 
(for  a  few  long  annuities  created  in  the  reign  of  Charles 
the  Second  will  hardly  deserve  that  name) :  and  the 
example  then  set  has  been  so  closely  followed  during  the 
wars  in  the  reign  of  Queen  Anne,]]  and  latterly  in  the  wars 
with  the  revolted  provinces  of  America  and  with  revolu- 
tionary France,  that  the  capital  of  the  funded  debt  of 
Great  Britain  and   Ireland  amounted,  on   5th  January, 


(  p)  Pro  tempore,  pro  spe,  pro  com-       augescit. — Arelin.  See  Mod.  Un.  Hist. 
modo,  mtntiitur  eorum  pretiiim  utque       xxxvi.  116. 
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1842(9),  to  about  774,000,000/.  independently  of  an  un- 
funded debt  to  the  extent  of  about  24,000,000Z.  more ;  the 
whole  being  productive  of  an  annual  charge  (including  the 
expenses  of  management)  of  about  29,000,000/. 

The  form  of  the  security  held  by  the  public  creditors 
in  respect  of  the  funded  debt,  is  that  of  annuities  granted 
by  parliament  to  those  who  originally  advanced  the  money, 
and  granted  for  the  most  part  in  perpetuity,  affording  a 
certain  rate  of  interest  for  ever,  upon  the  principal  sum 
due.  To  the  payment  of  these  annuities  the  public  faith 
is  pledged  ;  but  the  annuitants  have  no  right  to  call  for 
payment  of  the  principal ;  while,  on  the  other  hand,  the 
public  has,  in  general,  a  right  to  insist  on  making  that 
payment,  whenever  it  shall  be  in  a  condition  to  do  so; 
and  thereby  redeeming  the  annuities.  These  annuities 
are  denominated  the  public  funds,  and  are  not  only  trans- 
ferable by  the  holder,  but  pass  by  act  of  law  to  his 
representatives,  and  are  subject,  indeed,  in  every  material 
particular,  to  all  the  incidents  ordinarily  attaching  to  other 
personal  property  (r). 

The  liability  thus  fastened  upon  the  present  generation 
to  discharge  the  interest  of  a  public  debt,  the  bulk  of 
which  was  contracted  before  they  came  into  existence, 
may  at  first  sight  carry  the  air  of  a  hardship,  but  there 
can  be  no  reasonable  doubt  of  the  right  of  our  ancestors 
to  impose  the  burthen.  The  loans  out  of  which  the  debt 
principally  arose  were  incurred  in  the  support  of  wars, 
which  they  deemed  necessary  for  the  maintenance  of  the 
public  freedom,  honour,  or  prosperity — objects  of  a  lasting 
and  descendible  kind  in  which  their  successors  were  not 
less  interested  than  themselves.  The  supplies  required 
for  the  purpose  were  too  large  to  have  been  defrayed  in 
their  own  times,  nor  would  it  have  been  just  that  they 


(q)  Finance  Accounts  for  the  year.       be  ciiar^cd  for  thut  purpose  by  order 
(r)  They  were  not  formerly  subject      of  a  judge  ;   I  &  2  Vict.  c.  1 10,  s.  14. 
to  execution   fo(  debt,  but  may  now 
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alone  should  struggle  under  the  burden,  when  their  de- 
scendants were  to  share  the  benefit.  Though  the  necessity 
for  engaging  in  these  wars  should  now  appear  to  be  in  any 
instance  questionable,  the  argument  remains  unaltered. 
In  the  nature  of  things  the  then  existing  race  were  the 
only  judges  of  that  necessity;  and  it  is  in  the  order  of 
Providence  that  in  this  (as  in  other  particulars)  the  interests 
of  unborn  generations  should  be  confided  to  the  manage- 
ment of  their  predecessors. 

The  funding  system,  while  thus  unimpeachable  in  point 
of  natural  justice,  is  on  the  other  hand  attended  in  some 
respects  with  considerable  advantage  to  the  public.  It 
affords  a  ready,  safe,  and  easily  convertible  species  of  in- 
vestment for  capital  that  would  otherwise  lie  unproductive, 
or  be  laid  out  in  securities  of  a  more  troublesome  and 
hazardous  kind.  It  is  also  so  far  a  source  of  strength  to 
the  country,  that  it  gives  that  numerous  class  of  individuals 
who  constitute  the  fundholders,  and  whose  dividends  de- 
pend upon  the  produce  of  the  taxes,  a  direct  interest  in  the 
stability  of  the  national  institutions,  and  the  preservation 
of  the  public  welfare. 

It  cannot,  however,  be  denied,  that  these  taxes,  in  their 
more  direct  operation,  tend  to  impair  the  productive  ability 
of  the  industrious  classes,  and  that  the  amount  of  them 
required  to  discharge  the  interest  of  the  enormous  debt 
for  which  the  nation  is  now  liable,  weighs  heavily  upon 
the  country,  and  darkens  our  prospects  for  the  future  (s). 
The  more  immediate  alarm,  indeed,  which  it  is  calculated 
to  excite,  is  perhaps  for  the  safety  of  the  public  creditor. 
For  it  is  obvious,  that  the  capital  invested  in  the  funds 
exists  (like  any  other  debt)  in  name  and  in  paper  only, 
and  that  its  value  depends  entirely  upon  the  degree  of 

(s)    When   Blackstoae  wrote,  the  "  of  life  for  the  payment  of  the  interest 

capital  of  the   national  debt,  funded  "  of  this  debt,  are  a  hurt  both  to  trade 

and  unfunded,  was  only  136,000,000/.  "  and  manufactures."  &c.     Vol.  i.  p. 

Yet  he  says,  "  The  enormous  taxes  328. 
"  that  are  raised  upon  the  necessaries 
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reliance  that  can  be  placed  in  the  good  faith  and  resources 
of  the  government.  But  if  the  confidence  of  the  fund- 
holder  should  in  either  of  these  points  be  deceived  (a 
danger  that  manifestly  increases  as  the  debt  increases), 
the  ruin  in  which  so  large  a  class  of  the  community  would 
inevitably  be  involved,  and  the  irreparable  shock  to  public 
credit,  might  have  general  and  national  results  of  a  nature 
too  painful  to  be  steadily  contemplated. 

To  return  to  the  subject  of  the  taxes;  it  is  to  be  ob- 
served, that  Qthe  respective  produces  of  customs,  excise, 
stamps,  and  several  other  taxes,  were  originally  separate 
and  distinct  funds ;  being  securities  for  the  sums  advanced 
on  each  several  tax,  and  for  them  only.  But  at  last  it 
became  necessary  in  order  to  avoid  confusion,  as  they 
multiplied  yearly,  to  reduce  the  number  of  these  separate 
funds  by  uniting  and  blending  thera  together.]]  There  were 
formerly  three  capital  funds  in  existence,  which  had  been 
thus  produced  by  the  aggregation  of  several  component 
parts  :  Qthe  aggregate  fund  and  the  general  fund,  so  called 
from  such  union  and  addition,  and  the  South  Sea  fund, 
being  the  produce  of  the  taxes  appropriated  to  pay  the 
interest  of  such  part  of  the  national  debt  as  was  advanced 
by  the  South  Sea  Company  and  its  annuitants.^  But  in 
1787(0  the  public  accounts  were  again  newly  arranged, 
by  abolishing  these  divisions  and  including  the  whole  in 
one,  called  the  consolidated  fund,  which  has  been  since 
combined  with  that  of  Ireland,  and  forms  with  it  the 
Consolidated  Fund  of  the  United  Kingdom{u). 

The  consolidated  fund  now  comprises  the  produce  of 
all  the  taxes  which  have  been  enumerated,  added  to  some 
small  receipts  from  the  royal  hereditary  revenue  (sur- 
rendered, as  before  explained,  to  the  pubHc  use),  and  from 
other  sources;  and  constitutes  almost  the  whole  of  the 
public  income  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  ;  which  income,  after  defraying  the  charges 

(0  See  27  Geo.  3,  c.  13.  (u)  Sue  56  Uco.  3,  c.  98. 
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of  collection  and  management,  amounted  for  the  year 
ending  5th  January,  1842,  to  about  48,000,000/.  ster- 
ling (w).  The  consodidated  fund  is  pledged  for  the  pay- 
ment of  the  whole  of  the  interest  of  the  national  debt  of 
Great  Britain  and  Ireland ;  and  besides  this,  is  liable  to 
several  other  specific  charges  imposed  upon  it  at  various 
periods  by  act  of  parliament,  such  as  the  civil  list  and 
the  salaries  of  the  judges  and  ambassadors  and  other 
high  official  persons (x);  after  payment  of  which,  the  sur- 
plus is  to  be  indiscriminately  applied  to  the  service  of  the 
United  Kingdom  under  the  direction  of  parliament  (^). 
Of  the  civil  list  it  will  be  proper  here  to  give  some  farther 
explanation. 

This  is  an  annual  sum  granted  by  parliament  at  the 
commencement  of  each  reign,  for  the  expense  of  the  royal 
household  and  establishment,  as  distinguished  from  the 
general  exigencies  of  the  state,  and  is  the  provision  before 
stated  to  be  made  for  the  crown,  out  of  the  taxes,  in 
lieu  of  its  proper  patrimony,  and  in  consideration  of  the 
assignment  of  that  patrimony  to  the  public  use.  This 
arrangement  has  prevailed  from  the  time  of  the  Revolution 
downwards,  though  the  amount  fixed  for  the  civil  list  has 
been  subject  in  difi'erent  reigns  to  considerable  variation. 
At  the  commencement  of  the  present  reign  a  civil  hst  was 
settled  on  her  majesty  for  life  to  the  amount  of  385,000/. 
per  annum,  payable  quarterly,  out  of  the  consolidated 
fund,  of  which  the  sum  of  60,000/.  is  assigned  for  her 
majesty's  privy  purse;  in  return  for  which  grant  it  was 

(v)  Finance  Accounts  for  the  Year.  "  duction  thereof,  as  one  joiat  con- 

(i)  See  2  &3  Will.  4, c.  116.  "  solidated  national  debt  and  sinking 

()/)   See  56  Geo.  3,  c.  98,  s.  1.  "  fund."    The  sinking   fund  is  now 

By  this  act,  the  consolidated  fund  is  regulated  by    10  Geo.  4,  c.  27.     It 

in  the  fiist  place  to  be  chargeable  with  consists  of  the  surplus  revenue  of  the 

and  shall  "  be  applied  iudisciiminately  kingdom  beyond  the  actual  expendi- 

"  to  the  payment  of  the  whole  of  the  ture;  which  is  directed  to  be  applied 

"  interest    of   the   national   debts  of  towards  the  reduction  of  the  national 

"  Great  Britain  and  Ireland,  and  the  debt.  , 

"  sinking  funds  applicable  to  the  re-  >  /'■. 


J  0^^    ^!^$UiJ 
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provided,  that  the  hereditary  revenues  of  the  crown  (with 
the  exception  of  the  hereditary  duties  of  excise  on  beer, 
ale,  and  cider,  which  were  to  be  discontinued  during  the 
present  reign)  should,  during  the  present  queen's  life,  be 
carried  to,  and  form  part  of,  the  consolidated  fund  (z). 
QThe  civil  hst  (as  will  sufficiently  appear  from  these  ex- 
planations) is  properly  the  whole  of  the  sovereign's  revenue 
in  his  own  distinct  capacity ;  the  rest  being  rather  the 
revenue  of  the  public  or  its  creditors,  though  collected  and 
distributed  again  in  the  name  and  by  the  officers  of  the 
crown.]]  The  civil  list,  therefore,  now  stands  |^in  the  same 
place  as  the  hereditary  income  did  formerly,]]  but  with  this 
great  difference,  that  it  is  not  chargeable,  as  the  hereditary 
income  was,  with  the  general  and  public  expenses  of  govern- 
ment. []The  whole  revenue  of  Queen  Elizabeth  amounted 
to  600,OOOZ.  a-year(a);  that  of  King  Charles  the  First 
was(i)  800,000/. ;  and  the  revenue  voted  for  King  Charles 
the  Second  was(c)  1,200,000/.,  though  complaints  were 
made  (in  the  first  years  at  least)  that  it  did  not  amount  to 
so  much(£/).  But  it  must  be  observed,  that  under  these 
sums  were  included  all  manner  of  public  expenses ; 
among  which  Lord  Clarendon,  in  his  speech  to  the  parlia- 
ment, computed  that  the  charge  of  the  navy  and  land 
forces  amounted  annually  to  800,000/.  which  was  ten 
times  more  than  before  the  former  troubles  (e'^.  The  same 
revenue,  subject  to  the  same  charges,  was  settled  on  King 
James  II.(/);  but  by  the  increase  of  trade  and  more 
frugal  management,  it  amounted  on  an  average  to  a  mil- 
lion and  a  half  per  annum  (besides  other  additional  cus- 
toms granted  by  parliament(^),  which  produced  an  annual 
revenue  of  400,000/.),  out  of  which  his  fleet  and  army 
were  maintained  at  the  yearly  expense  of(/i)  1,100,000/.]] 

(t)  1  &  2  Vict.  c.  2.  Lord  Clar.  Continuation,  165. 
(a)  Lx)r(i  Clar.  Continuation,  163.  (e)  Lord  Clar.  165. 

(6)  Com.  Journ.   4tli   SepterolMr,  (/')  Slat.  1  Jac.  2,c.  1. 

1660.  (g)  Ibid.  c.  3  ftc  4. 

(e)  Ibid.  (/i)  Com.  Journ.  1  Mar.  20  iMnr. 

(d)  Com.  Journ.  4tli  June,  1663 j  1688. 
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QUpon  the  whole,  it  is  doubtless  much  better  for  the 
crown,  and  also  for  the  people,  to  have  the  revenue  settled 
upon  the  modern  footing  rather  than  the  antient :  for 
the  crown,  because  it  is  more  certain,  and  collected  with 
greater  ease ;  for  the  people,  because  they  are  now  delivered 
from  the  feudal  hardships,  and  other  odious  branches  of 
the  j)rerogative.  And  though  complaints  have  sometimes 
been  made  of  the  increase  of  the  civil  list,  yet  if  we  con- 
sider the  sums  that  have  been  formerly  granted,  the  limited 
extent  under  which  it  is  now  established,  the  revenues  and 
prerogatives  given  up  in  lieu  of  it  by  the  crown,  and, 
above  all,  the  diminution  of  the  value  of  money,  conipared 
with  what  it  was  worth  in  former  reigns,  we  must  acknow- 
ledge these  complaints  to  be  void  of  any  rational  founda- 
tion :  and  that  it  is  impossible  to  support  that  dignity, 
which  a  sovereign  of  this  country  should  maintain,  with 
an  income  in  any  degree  less  than  what  is  now  established 
by  parliament.]] 


VOL.    11.  .Q    Q 
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CHAPTER  VIII. 

OF  THE  ROYAL  FORCES. 


It  will  be  recollected,  that  in  a  former  place,  when  con- 
sidering that  branch  of  the  royal  prerogative  which  relates 
to  the  right  of  military  command,  we  postponed  the  dis- 
cussion of  the  manner  in  which  the  royal  forces  were 
raised  and  regulated  (a).  To  this  subject,  after  some  pre- 
liminary remarks  on  the  history  of  our  military  system, 
we  now  propose  to  devote  this  present  chapter. 

[^In  the  time  of  our  Saxon  ancestors,  as  appears  from 
Edward  the  Confessor's  laws(/>),  the  military  force  of  this 
kingdom  was  in  the  hands  of  the  dukes  or  heretochs,  who 
were  constituted  through  every  province  and  county  in 
the  kingdom ;  being  taken  out  of  the  principal  nobility, 
and  such  as  were  most  remarkable  for  being  "  sapientes, 
"  Jideles,  et  animosi.'*  Their  duty  was  to  lead  and  regu- 
late the  English  armies,  with  a  very  unlimited  power; 
**  prout  eis  visum  fuerit,  ad  honorem  coronce  et  utUitatem 
"  regni."  And  because  of  this  great  power  they  were 
elected  by  the  people  in  their  full  assembly,  or  folkmote, 
in  the  same  manner  as  sheriffs  were  elected :  following 
still  that  old  fundamental  maxim  of  the  Saxon  consti- 
tution, that  where  any  officer  was  entrusted  with  such 
power,  as  if  abused  might  tend  to  the  opj)rcssion  of  the 
people,  that  power  was  delegated  to  him  by  the  vote  of 
the  people  themselves  (c).     So  too,   among  the   antient 

(a)  Vide  tupra,  p.  520.  "commune  consilium,    pro   cnmmuni 

(6)  C.  De  Ileretochiit.  "  utiliiale  rrgni,  per  provincias  et  pa' 

(c)  "  Iiti  vera  viri  eligthanlnr  per       "  tiiis  universas,  et  per  singalos  comi- 
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[[Germans,  the  ancestors  of  our  Saxon  forefathers,  they  had 
their  dukes,  as  well  as  kings,  with  an  independent  power 
over  the  military,  as  the  kings  had  over  the  civil  state. 
The  dukes  were  elective,  the  kings  hereditary  :  for  so  only 
can  be  consistently  understood  that  passage  of  Tacitus  (c), 
"  reges  ex  nohilitate,  duces  ex  virtute  sumunt:  in  consti- 
tuting their  kings,  the  family  or  blood  royal  was  regarded  ; 
in  choosing  their  dukes  or  leaders,  warlike  merit:  just  as 
Caesar  relates  of  their  ancestors  in  his  time,  that  whenever 
they  went  to  war,  by  way  either  of  attack  or  defence,  they 
elected  leaders  to  command  them  (d).  This  large  share 
of  power,  thus  conferred  by  the  people,  though  intended 
to  preserve  the  liberty  of  the  subject,  was  perhaps  unrea- 
sonably detrimental  to  the  prerogative  of  the  crown :  and 
accordingly  we  find  a  very  ill  use  made  of  it  by  Edric 
Duke  of  Mercia,  (in  the  reign  of  King  Edmund  Ironside,) 
who,  by  his  office  of  duke  or  heretoch,  was  entitled  to  a 
large  command  in  the  king's  army,  and  by  his  repeated 
treacheries  at  last  transferred  the  crown  to  Canute  the 
Dane. 

It  seems  universally  agreed  by  all  hi:>torians,  that  King 
Alfred  first  settled  a  national  militia  in  this  kingdom,  and 
by  his  prudent  discipline  made  all  the  subjects  of  his  do- 
minion soldiers ;  but  we  are  unfortunately  left  in  the  dark 
as  to  the  particulars  of  this  his  so  celebrated  regulation ; 
though,  from  what  was  last  observed,  the  dukes  seem  to 
have  been  left  in  the  possession  of  too  large  and  inde- 
pendent a  power:  which  enabled  Duke  Harold,  on  the 
death  of  Edward  the  Confessor,  though  a  stranger  to  the 
royal  blood,  to  mount  for  a  short  space  the  throne  of  this 
kingdom,  in  prejudice  of  Edgar  Atheling,  the  rightful  heir. 

Upon  the  Norman  conquest  the  feudal  law  was  intro- 

"  tatus,   in    plena  J'vlkmote,   ticut  tt  (r)  De  Moiib.  Germ.  7. 

"  vicecomites,   provinciarum   el  comi'  (d)  "  Quum  bellum  citiiaaaut  ilui- 

"  latuum,    eligi    dehent." — LI.   Edw.  "  turn  defeudit.aut  injert.mag'utratus 

Confess,  ibid.     See  also  Bede,  Eccl.  "  qui   ei    bello    prtesim   deliguntur." 

Hist.  1.  6.  c.  10.  De  Bell.  Gall.  1.  6,  c.  22. 

QQ  2 
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[[duced  here  in  all  its  rigour,  the  whole  of  which  is  built 
on  a  military  plan.^  The  particulars  of  that  constitution 
have  been  already  explained.  Qlt  is  sufficient  here  to 
observe,  that,  in  consequence  thereof,  all  the  lands  in  the 
kingdom,]]  held  by  tenure  in  chivalry,  [[were  divided  into 
what  were  called  knights'  fees,  in  number  above  sixty  thou- 
sand ;  and  for  every  knight's  fee  a  knight  or  soldier,  miles, 
was  bound  to  attend  the  king  in  his  wars,  for  forty  days  in 
a  year  (e) ;  in  which  space  of  time,  before  war  was  reduced 
to  a  science,  the  campaign  was  generally  finished,  and  a 
kingdom  either  conquered  or  victorious.  By  this  means 
the  king  had,  without  any  expense,  an  army  of  sixty  thou- 
sand men  always  ready  at  his  command.  And  accordingly 
we  find  one,  among  the  laws  of  William  the  Conqueror  ( /"), 
which  in  the  king's  name  commands  and  firmly  enjoins 
the  personal  attendance  of  all  knights  and  others;  "  (jiiod 
"  Imbeant  el  teneant  se  semper  bene  in  armis  et  in  equis, 
"  ut  decet  et  oportet :  et  quod  sint  semper  prompti  et 
**  purati  ad  servitium  suum  integrum  nobis  explendum  et 
"  peragendum,  cum  semper  opus  adfuerit,  secundum  quod 
"  nobis  debent  de  feodis  et  tenementis  suis  de  jure  nobis 
"  facer e''  This  personal  service  in  process  of  time  de- 
generated into  pecuniary  commutations  or  aids,  and  at 
last  the^  tenure  in  chivalry  itself  [[was  abolished  at  the 
restoration,  by  statute  12  Car.  II.  c.  24. 

In  the  mean  time  we  are  not  to  imagine  that  the  king- 
dom was  left  wholly  without  defence  in  case  of  domestic 
insurrections,  or  the  prospect  of  foreign  invasions.  Be- 
sides those,  who  by  their  military  tenures  were  bound  to 
perform  forty  days'  service  in  the  field,  first  the  assise  of 
arms,  enacted  27  Henry  II.  (g),  and  afterwards  the  statute 
of  Winchester  (A),  under  Edward  I.,  obliged   every  man, 

(«)  We  frequently  rend  of  half  a  lime,  or  oilier  due  proportion  of  it. 

kDiglit,  or  other  aliquot  part ;  (as  that  —Christian's  Hlackst. 
for  BO  much  land  three  knights  and  a  (J)  C.  TjU.     Sec  Co.  Lilt.  76,  76. 

half,  fiiC.  were  to  be  returned).     The  (^')  liovcd.  a.d.  1 181. 

fr<iciion  of  a  knight  was  pei formed  by  {h)   13  Kdw.  1,  c,  6. 

a  whole  knight,  who  lerved  half  the 
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[[according  to  his  estate  and  degree,  to  provide  a  determi- 
nate quantity  of  such  arms  as  were  then  in  use,  in  order 
to  keep  the  peace :  and  constables  were  appointed  in  all 
hundreds  by  the  latter  statute,  to  see  tiiat  such  arms 
were  provided.  These  weapons  were  changed,  by  the 
statute  4  &  5  Ph.  &:  M.  c.  2,  into  others  of  more  modern 
service :  but  both  this  and  the  former  provisions  were 
repealed  in  the  reign  of  James  I.(i).  While  these  con- 
tinued in  force,  it  was  usual  from  time  to  time  for  our 
princes  to  issue  commissions  of  array,  and  send  into  every 
county  officers  in  whom  they  could  confide,  to  muster  and 
array  (or  set  in  military  order)  the  inhabitants  of  every 
district;  and  the  form  of  the  commission  of  array  was 
settled  in  parliament  in  the  5  Hen.  IV.  so  as  to  prevent 
the  insertion  therein  of  any  new  penal  clauses  (A).  But  it 
was  also  provided  (/),  that  no  man  should  be  compelled 
to  go  out  of  the  kingdom  at  any  rate,  nor  out  of  his  shire 
but  in  cases  of  urgent  necessity ;  nor  should  provide  sol- 
diers unless  by  consent  of  parliament.  About  the  reign 
of  King  Henry  the  Eighth,  or  his  children,  lieutenants 
began  to  be  introduced  (w),  as  standing  representatives  of 
the  crown,  to  keep  the  counties  in  military  order ;  for  we 
find  them  mentioned  as  known  officers  in  the  statute  4  &c 
5  Ph.  &  M.  c.  3,  though  they  had  not  been  then  long  in 
use,  for  Camden  speaks  of  them  («)  in  the  time  of  Queen 
Elizabeth,  as  extraordinary  magistrates  constituted  only  in 
times  of  difficulty  and  danger  (o).  But  the  introduction 
of  these  commissions  of  lieutenancy,  which  contained  in 
substance  the  same  powers  as  the  old  commissions  of 
array,  caused  the  latter  to  fall  into  disuse. 

In  this  state  things  continued   till  the  repeal  of  the 

(i)  Stat.  IJac.  l,c.25;  21Jac.  1,  («)  Brit.  103,  edit.  1594. 

c.  28.  (i>)    Ihe  otfice  of  lord  lieuteoant 

(fc)  Rusluvorlh,    part  iii.  p.  662,  was  first  created  3  Edw.  6,  in  coase- 

667 ;  see  8  Rym.  374,  &c.  queiice  of  the  many  disturbances  ia 

(/)  Stat.  1  Edw.  3,  St  2,  c.  6  &  7;  several  counties,  by  the  followers  of 

25  Edw.  3,  Stat.  5,  c.  8.  the  old  religion  against  the  new  esta- 

(m)  15  Rym.  75.  biishment.— Coleridge's  Blackst. 


598    BK.  IV.  OF  PUBLIC  RIGHTS. — PT.  I.  CIVIL  GOVERNMENT. 

[[statutes  of  armour  in  the  reign  of  King  James  the  First : 
after  which,  when  King  Charles  the  First  had,  during  his 
northern  expedition,  issued  commissions  of  lieutenancy 
and  exerted  some  military  powers,  which,  having  been 
long  exercised,  were  thought  to  belong  to  the  crown,  it 
became  a  question  in  the  long  parliament,  how  far  the 
power  of  the  militia  did  inherently  reside  in  the  king; 
being  now  unsupported  by  any  statute,  and  founded  only 
upon  immemorial  usage.  This  question,  long  agitated 
with  great  heat  and  resentment  on  both  sides,  became  at 
length  the  immediate  cause  of  the  fatal  rupture  between 
the  king  and  his  parliament;  the  two  houses  not  only  de- 
nying this  prerogative  of  the  crown  {p),'2  [[but  also  seizing 
into  their  own  hands  the  entire  power  of  the  militia.]] 

[[Soon  after  the  restoration  of  King  Charles  the  Second, 
when  the  military  tenures  were  abolished,  it  was  thought 
proper  to  ascertain  the  power  of  the  militia,  to  recognize 
the  sole  right  of  the  crown  to  govern  and  command  them, 
and  to  put  the  whole  into  a  more  regular  method  of  mili- 
tary subordination  (q) :  and  the  order  in  which  the  militia 
now  stands  by  law,  is  principally  built  upon  the  statutes 
which  were  then  enacted.  It  is  true  the  two  last  of  them 
are  apparently  repealed ;  but  many  of  their  provisions  are 
re-enacted,  with  the  addition  of  some  new  regulations,  by 
the  present  militia  laws  (r) :]]  the  general  scheme  of  which 

(p)  Blackstone  adds  here  ihal "  the  slracted.     The   reader   is  referred   to 

"  legality  of  this   prerogative    might  the  acts  themselves,  which  are  princi- 

"  perhaps    be    somewhat    doubtful."  pally  as  follows: — 42  Geo.  3,  c.  69, 

The  statute,  however,  of  13  Car.  2,  c.  90;  43  Geo.  3,  c.  10,  19,47,50,100; 

6,  cited  by  himself  in  a  former  part  of  44  Geo.  3,  c.  54;    46  Geo.  3,  c.  69, 

bis  work,  shows  that  the  supreme  com-  90,  91,  92;  51  Geo.  3,  c.  20,  118; 

mand  uf  all  the  militia  of  the  realm  is  52  Geo.  3,  c.  38,  105,  155;  53  Geo. 

and  ever  was  the  undoubted  right  of  3,  c.  81,  132  ;  54  Geo.  3,  c.  11  ;  55 

the  sovereign.     Vide  sup.  p.  520.  Geo.  3,  c.  65,  153,  168;  56  (>eo.  3, 

(q)   13  Car.  2,  Stat.  1,  c.  6;  13  &  c.  64,  67  ;  57  Geo.  3,  c.  57  ;  58  Geo. 

14Car.  2,  C.3;   15  Ciir.  2,  c.  4.  3,  c  92;   2  &  3  Will.  4,  c. 50;  6 ^<  7 

(r )  'I'he  provisions  of  these  acts  arc  Will.  4,  c.  93  ;  5  iSc  6  Vict.  c.  72,  90. 
too  numerous  to  be  conveniently  ab- 
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is  to  discipline,  at  stated  periods,  for  the  internal  defence 
of  the  country,  a  certain  number  of  the  inhabitants  of 
every  county,  chosen  by  lot  for  five  years,  and  officered 
by  the  lord  lieutenant,  the  deputy  lieutenants,  and  other 
principal  landholders,  under  a  commission  from  the 
crown. 

The  militia  of  which  we  here  speak  is  raised  by  com- 
pulsory levy  ;  but  besides  this  we  are  to  take  into  account 
the  volunteer  yeomanry  and  infantry  of  the  country,  a 
description  of  force  which  originated  in  the  menace  of 
French  invasion  in  the  reign  of  King  George  III.  For 
though  now  for  the  most  part  laid  aside,  some  remnants 
of  it  still  exist,  and  the  acts  of  parliament  passed  from 
time  to  time  for  its  regulation,  remain  for  the  most  part 
unrepealed  (r). 

The  occasions  of  war,  however,  require  soldiers  more 
completely  and  permanently  disciplined  than  those  of  our 
modern  militia,  or  volunteers ;  and  our  military  establish- 
ment consequently  comprises,  besides  these,  a  large  body 
of  regular  forces.  Our  constitution  indeed  looks  with 
jealousy  upon  levies  of  this  description ;  [[and  whereas, 
after  the  Restoration,  King  Charles  the  Second  kept  up 
about  five  thousand  regular  troops,  by  his  own  authority, 
for  guards  and  garrisons ;  which  King  James  the  Second 
by  degrees  increased  to  no  less  than  thirty  thousand,  all 
paid  from  his  own  civil  list;  it  was  made  one  of  the 
articles  of  the  Bill  of  Rights  (a),  that  the  raising  or  keep- 
ing a  standing  army  within  the  kingdom  in  time  of  peace, 
unless  it  be  with  consent  of  parliament,  is  against  law. 
But,  as  the  fashion  of  keeping  standing  armies  (which  was 
first  introduced  by  Charles  VII.  in  France,  a.  d.  1445(0) 
has  of  late  years  universally  prevailed  over  Europe ;  it  has 
also  for  many  years  past  been  annually  judged  necessary 
by   our   legislature,  for  the  safety  of  the  kingdom,  the 

(r)  43Geo.3,  C.96. 120, 121;  44       Geo.  4,  c.  58. 
Geo.  3.  c.  54  ;    53  Geo.  c.  81 ;   56  (s)  Stat.  1  W.  i  M.  st.  2,  c  2. 

Geo.  3,  c.  39;  57  Geo.  3,  c.  44  ;  7  («)   Rol^rtson,  Cha.  V.  i.  94. 
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[[defence  of  the  possessions  of  the  realm,  and  the  pre- 
servation of  the  balance  of  power  in  Europe,  to  maintain, 
even  in  time  of  peace,  a  standing  body  of  troops,  under 
the  command  of  the  crown.]]  An  annual  act  of  parlia- 
ment, therefore,  constantly  passes  (whether  in  peace  or 
war)  authorizing  the  maintenance  of  the  regular  forces 
deemed  necessary  for  the  service  of  the  state ;  [[^who  are, 
however,  ipso  facto  disbanded  at  the  expiration  of  every 
year,  unless  continued  by  parliament.]] 

By  this  annual  statute  (called  the  Mutiny  Act  (a:))  pro- 
vision is  also  made  for  the  manner  in  which  the  troops  are 
to  be  enlisted  and  billeted  or  [[dispersed  among  the  several 
innkeepers  and  victuallers  throughout  the  kingdom ;]]  and 
regulations  are  besides  laid  down  for  the  government  of  the 
army(?/).  By  these,  the  sovereign  is  empowered  to  make 
Articles  of  War,  which  shall  be  judicially  taken  notice  of  by 
all  judges,  and  in  all  courts  whatsoever,  and  to  erect  or  grant 
authority  to  convene  courts  martial,  with  a  jurisdiction  to 
try  and  punish  offences  according  to  such  articles  of  war, 
and  the  provisions  of  the  act  (2).  In  order,  however,  to  limit 
as  far  as  possible  the  power  conceded  to  the  crown  in  this 
matter,  it  is  enacted,  that  nothing  therein  contained  shall 
be  construed  to  exempt  any  officer  or  soldier  from  being 
proceeded  against  by  the  ordinary  course  of  law,  and  that 
where  he  is  accused  of  any  offence  against  a  subject  of  the 
realm,  punishable  by  the  known  laws  of  the  land,  he  shall 
be  delivered  over  to  the  civil  magistrate ;  and  moreover 
that  no  person  shall,  by  such  Articles  of  War,  be  s\ibjected 
to  any  punishment  of  transportation,  or  any  punishment 

(1)  The  hrst  act  of  this  description  directs  a  Comt  nf  Inquiry  to  be  held, 
was  ia  the  reign  of  William  and  Mary,  the  object  of  which  is  to  ascertain  the 
April,  1689;  Mac  Arthur  on  Courts  propriety  of  resorting  to  ulterior  pro- 
Martial,  vol.  i.  p.  40.  J  he  present  ceedings  against  the  party  charged. 
act  is  5  Vict.  seis.  2,  c.  12.  See  the  remarks  on   this   subject  in 

(,v)  An  annual  act  also  passes  for  Coleridge's  lilackstone,  vol.  i   p.  418, 

the  regulation  of  the  marines  while  on  note;    Home    v.    Lord    Bentinck,   2 

shore.  Urod.  &  Ding.  130. 

(t)  On  some  occasions  the  crown 
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extending  to  life  or  limb,  for  any  crime  which  is  not  ex- 
pressed to  be  so  punishable  by  the  act  itself,  nor  shall 
be  punished  in  any  manner,  or  under  any  regulations 
which  shall  not  accord  with  its  provisions.  And  the  act 
itself  accordingly  fixes  the  general  nature  of  the  punish- 
ments to  be  inflicted,  and  makes  provision  as  to  certain 
specific  offences,  as  follows,  viz.  that  if  any  officer  or  sol- 
dier shall  excite  or  join  in  any  mutiny,  or  knowing  of  it 
shall  not  use  his  utmost  endeavours  to  suppress  it,  and 
give  information  of  it  to  his  commanding  officer,  or  shall 
misbehave  himself  before  the  enemy,  or  shamefully  aban- 
don or  deliver  up  his  post,  or  induce  or  compel  its  com- 
manding officer  to  do  so,  or  be  found  sleepirig  on  his  post, 
or  shall  leave  it  before  he  is  relieved,  or  hold  correspond- 
ence with  a  rebel  or  enemy,  or  strike  or  use  violence  to 
his  superior  officer,  being  in  the  execution  of  his  office,  or 
shall  disobey  his  lawful  commands,  or  desert  her  Majesty's 
service  (z),  such  offender  shall  suffer  death,  or  such  other 
punishment  as  a  court  martial  shall  award. 

The  system  of  military  law  thus  devised  for  the  army 
by  the  Mutiny  Acts,  and  by  the  Articles  of  War,  framed 
under  their  authority,  is  made  applicable  by  other  statutes 
to  the  militia  also  (a)  (except  as  regards  punishments 
affecting  life  or  limb) ;  and  no  relief  can  be  afforded  by 
the  ordinary  courts  of  law  from  the  sentences  (however 
erroneous)  of  the  courts  martial  in  which  that  law  is  ad- 
ministered, so  long  as  they  exceed  not  their  jurisdiction  ; 
the  only  remedy  in  such  cases  being  that  of  an  applica- 
tion to  the  sovereign  in  council,  praying  for  a  revision  of 
the  proceedings  (/>). 

The  establishment  of  such  a  system  in  this  country  in- 
volves (no  doubt),  notwithstanding  the  care  with  which  its 
provisions  are  guarded,  a  partial  departure  from  the  prin- 

(z)  BlackstoDe   remarks,    that    by  55  Geo.  3,  c.  65,  5.4;  55  Geo.  3, 

Mine  old  statutes,  1 8  Hen.  6,  c.  1 9,  and  c.  168,  ss.  1 ,  2. 
2  &  3  Edw.  6,  c.  2.  desertion  in  time  (b)  In   re  Poe.  5  Barn.  &  Adol. 

o/°  war  was  also  made  a  capital  felony.  681,684;  Grant  v.  Gould,  2  II.  lit. 

(a)  42  Geo.  3,  e.  90,  ss.  89,  103;  100.  101. 
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ciples  of  our  free  constitution ;  and  this  is  in  effect  de- 
clared by  the  preamble  of  the  acts  themselves,  which  set 
forth  that  no  man  can  be  forejudged  of  life  or  limb,  or 
subjected  in  time  of  peace  to  any  kind  of  punishment 
within  this  realm,  by  martial  law  (c),  or  in  any  other 
manner  than  by  judgment  of  his  peers,  and  according  to 
the  known  and  established  laws  of  this  realm ;  a  doctrine 
entirely  conformable  to,  and  apparently  founded  on  the 
Petition  of  Right,  which  enacts,  that  no  commission  shall 
issue  to  proceed  within  this  land  according  to  martial 
law  (d).  But  the  policy  of  this  exception  from  ordinary 
rule  may  be  easily  defended  ;  it  being  impossible  by  any 
other  means  to  maintain  the  proper  severity  of  military 
discipline ;  and  its  legality  is  put  beyond  all  question  by 
the  omnipotence  of  parliament;  the  authority  of  which 
would  be  at  any  time  sufficient  to  supersede  altogether 
the  established  course  of  justice,  and  to  proclaim  martial 
law  in  its  stead  (e). 

For  the  benefit  of  the  common  soldiers  of  the  realm, 
some  humane  provisions  have  been  made,  the  most  mate- 
rial of  which  is  the  allowance  of  certain  pensions  to  those 
who  are  sick,  hurt  and  maimed,  and  the  establishment  of 

(c)  Martial  law  may  be  defined  as  (e)  Thus  by  llie  statute  passed  in 
the  law  (whatever  it  may  be)  which  is  Ireland,  in  1798,  for  suppression  of 
imposed  by  the  military  power;  and  the  rebellion,  it  was  piovided  that  the 
has  now  no  place  in  the  institutions  of  lord  lieutenant  may  during  the  rebel- 
this  country,  unless  the  articles  of  war  lion,  whether  the  courts  of  justice  be 
established  under  the  acts  just  men-  open  or  not,  issue  his  orders  to  the 
tioned  be  considered  as  of  that  cha-  officers  of  the  forces  and  others,  to  take 
racter.  The  court  of  chivalry,  which  the  most  vigorous  measures  for  sup- 
had  once  jurisdiction  over  life  and  pressing  it,  and  to  punish  all  rebels  by 
members  in  mutters  of  arms  (4  Inst.  death  or  otherwise,  as  to  them  shall 
123  ;  2  Hawk.  5,  9),  has  been  long  seem  expedient,  &c.,  and  to  cause  all 
disused  ;  and  though  our  sovereigns  persons  arrested  as  rebels  to  be  tried 
formerly  exercised  the  right  of  pro-  in  a  summary  manner  by  courts  mar- 
claiming  martial  law  within  the  king-  tial,  &c.  Upon  the  same  principle, 
dom,  that  prerogative  seems  to  l)e  now  the  Habeas  Uorpus  Act  may,  upon 
denied  to  them  by  the  Petition  of  Right.  emergency,  be  suspended  by  the  joint 

(d)  3  Car.  I  ;  ct  vide  31  Car.  2,  consent  of  the  crown,  and  the  two 
c.  I  ;  Hale,  Hist.  C.  L.  c.  2.  houses  of  parliament. 
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the  royal  hospital  at  Chelsea  for  such  as  are  worn  out  in 
their  duty(/).  And  soldiers  in  actual  military  service 
may  make  nuncupative  wills,  and  dispose  of  Qheir  goods, 
wages,  and  other  personal  chattels,  without  those  forms, 
solemnities  and  expenses,  which  the  law  requires  in  other 
cases  (^).  Our  law  does  not  indeed  extend  this  privilege 
so  far  as  the  civil  law,  which  carried  it  to  an  extreme  that 
borders  upon  the  ridiculous.  For  if  a  soldier,  in  the 
article  of  death,  wrote  any  thing  in  bloody  letters  on  his 
shield,  or  in  the  dust  of  the  field  with  his  sword,  it  was  a 
very  good  military  testament  (A).]]  And  thus  much  for 
the  law  relating  to  the  military  force  of  the  crown. 

The  law  relating  to  the  naval  forces  is  very  similar  to 
the  former.  QThe  royal  navy  of  England  hath  ever  bam 
its  greatest  defence  and  ornament ;  it  is  its  antient  and 
natural  strength  ;  the  floating  bulwark,  of  the  island  ;  an 
army,  from  which,  however  strong  and  powerful,  no  danger 
can  ever  be  apprehended  to  liberty :  and  accordingly  it 
has  been  asiduously  cultivated,  even  from  the  earliest 
ages.]]  [[And  yet,  so  vastly  inferior  were  our  ancestor* 
to  the  present  age,  in  point  of  naval  power,  that  even  in 
the  maritime  reign  of  Queen  Elizabeth,  Sir  Edward  Coke  (i) 
thinks  it  matter  of  boast,  that  the  royal  navy  of  England 
then  consisted  of  three  and  thirty  ships  (A).]] 

[[Many  laws  have  been  made  for  the  supply  of  the  royal 
navy  with  seamen  ;  for  their  regulation  when  on  board ; 
and  to  confer  privileges  and  rewards  on  them  during  and 
afler  their  service. 

(/)  See  47  Geo.  3,  st.  2,  c.  25  ;  7  (i)  4  Inst.  50. 
Geo.  4,  c.  16  ;  2  &  3  Will.  4.  c.  106,  (k)  Blackstone  attributes  the  mo- 
ss. 3,  4.  dero  prosperity  of  our  inariiie  to  the 

(  g)  Stat.  29  Car.  2,  c.  3 ;  5  Will  3.  Navigation  Acts,  of  whicb  12  Car.  2, 

c.  21,s.  6;  7  Will.4  &  1  Vict.  c.  26.  c.  18,  was  the  priocipal.     But  the  po- 

(A)  Si  milites  quid  in  ctupeo  littris  iicy  of  tbose  acts  hai  been  in  our  own 

tanguine    tuo    rutilantibus  adnotavt'  times  somewhat  relaxed.     Forourpre- 

rint,  out  in  pulvere  imcripserint  gladio  sent  navigation  law,  see  3  &  4  Will.  4, 

tuo,  ipso  tempore  quo,  in  prielio,  vitdt  c.  50,  54,  55,  59  ;  4  &  5  Will.  4,  c. 

sorlem  deretiitqutint,  hujusmodi  volun-  13,89  ;  5  &  6  Will.  4,  c.  19,  6€. 
tatem  stabHem  esse  oportet, —  Cod.  61, 
21,  15. 
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\^l.  First,  for  their  supply.     The  power  of  impressing 
seafaring  men  for  the  sea  service  by  the  king's  commission, 
has  been  a  matter  of  some  dispute,  and  submitted  to  with 
great  reluctance  ;  though  it  hath  very  clearly  and  learnedly 
been  shown,  by  Sir  Michael  Foster  (/),  that  the  practice 
of  impressing,  and  granting  powers  to  the  admiralty  for 
that  purpose,  is  of  very  antient  date,  and  hath  been  uni- 
formly continued  by  a  regular  series  of  precedents  to  the 
present  time  :  whence  he  concludes  it   to  be  part  of  the 
common  law  (/w)^  :  and  its  legality  is  now  so  fully  esta- 
blished, that  it  cannot  admit  of  a  doubt  in  any  court  of 
justice  (n).     Indeed  it  is  recognized  and  made  the  subject 
of  particular   provisions    in    various    acts    of  parliament. 
[^The  statute  2  Rich.  II.  c.  4,  speaks  of  mariners  being 
arrested  and  retained  for  the  king's  service,  as  of  a  thing 
well  known  and  practised  without  dispute,  and  provides  a 
remedy  against  their  running  away.     By  a  later  statute  (o), 
if  any  watermen,  who  uses  the  river  Thames,  shall  hide 
himself  during  the  execution  of  any  commission  of  press- 
ing for  the  king's  service,  he  is  liable  to  heavy  penalties. 
By  another  (p),  no  fisherman  shall  be  taken  by  the  queen's 
commission  to  serve  as  a  mariner  ;  but  the  commission 
shall  be  first  brought  to  two  justices  of  the  peace,  in- 
habiting near  the  sea  coast  where  the  mariners  are  to  be 
taken,  to  the  intent  that  the  justices  may  choose  out  and 
return  such  a  number  of  able-bodied  men,  as  in  the  com- 
mission are  contained,  to  serve  her  majesty.     By  others  (q), 
especial  protections  are  allowed  to  seamen  in  particular 
circumstances   to   prevent   them  from    being   impressed.^ 
And  lastly,  by  5  &  6  Will.  IV.  c.  24,  it  is  provided  that 
no  person  shall  be  detained  in  the  royal  navy  against  his 

(0  Rep.  154.  (<))  Stat.  2  &  3  Phil.  &  Rl.  c.  16. 

(m)  See  also   Comb.   245;    Barr.  (p)  Stat.  5  Eliz.  c.  5. 

334.     Jilackstone  remarks,  tliat  feiry-  (9)  See  slat.  7  &  8  Will.  3,  c.  21  ; 

men  are  said  to  be  privileged  from  im-  2  Ann.  c.  6  ;  4  &  5  Ann.  c.  19  ;   13 

prcssmcnt  at  common  law.  Geo.  2,  c.  17;  2  Geo.  3,  c.  15  ;  11 

(h)  U.  v.  I'ubhs,  Cowp.  512.    See  Gi-o.  3,  c.  38  ;  19  Geo.  3.  c.  75,  &c. 

•Uo  Kx  pane  Fox,  5  T.  U.  277  ;  5  &  6  Kx  parte  Hoggin,  13  East,  540. 
Will.  4,  c.  24. 
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consent  for  a  longer  period  than  five  years,  except  in  cases 
of  emergency, 

[[But  besides  this  method  of  impressing  (which  is  only 
defensible  from  public  necessity,  to  which  all  private  con- 
siderations must  give  way)  there  are  other  ways  that  lend 
to  the  increase  of  seamen  and  manning  the  royal  navy. 
Paritihes  may  bind  out  poor  boys  apprentices  to  masters 
of  merchantmen  (r) :  great  advantages  in  point  of  wages 
are  given  to  volunteer  seamen  in  order  to  induce  tbeni  to 
enter  his  majesty's  service  (<) :  and  every  foreign  seaman, 
who  during  a  war  shall  serve  two  years  in  any  man  of  war, 
merchantman,  or  j)rivateer,  is  naturalized  ipso  facto  (t). 
About  the  middle  of  King  William's  reign,  a  scheme  was 
set  on  foot  (u)  for  a  register  of  seamen  to  the  number  of 
thirty  thousand,  for  a  constant  and  regular  supply  of  the 
king's  fleet;  with  great  privileges  to  the  registered  men, 
and,  on  the  other  hand,  heavy  penalties  in  case  of  their 
non-appearance  when  called  for  :  but  this  registry,  being 
judged  to  be  ineHectuul  as  well  as  oppressive,  was  abo- 
lished by  statute  9  Anne,  c.  21.^  A  registry,  however,  is 
by  5  &  6  Will.  IV.  c.  19,  now  directed  to  be  kept  of  all 
merchant  seamen. 

[[2.  The  method  of  ordering  seamen  in  the  royal  fleet]] 
is  closely  analogous  to  that  established  for  the  government 
of  the  army ;  but  ther^i  is  this  ditierence  between  them, 
that  the  scheme  of  naval  discipline,  instead  of  being  pro- 
vided for  by  annual  acts,  is  laid  down  in  a  permanent  sta- 
tute, 22  Geo.  II.  c.  33,  amended  by  19  Geo.  III.  c.  17  (x). 
[[From  whence  this  distinction  arose,  it  is  hard  to  assign 
a  reason,  unless  it  proceeded  from  the  perpetual  establish- 

(r)  5  &  6  Will.  4,  c.  19,  s.  26—  last  act,  &ays  BlackstODe,  wai  pusetl 

39.  after  tlie  peace  of  Aix  la  Cbapelle,  "  to 

(s)  Stat.  31  Geo.  2,  c.  10  "  remedy  some  defects  which  were  of 

(f)  Stat.  13  Geo.  2,  c.3.  "  fatal  conse<iuences  in  conducting  ibe 

(«)  Stat  7  &  8  Will.  3,  c.  21.  "  preceding  war."     As  to  the  pay  of 

(x)  See  also  31  Geo.  2,  c.  10.     The  the  navy,  see  11  Geo.  4  &  1  Will.  4, 

first  parliaoientary  enactment  for  the  c.  20 ;  4  &  5  Will.  4,  c.  25.       As  to 

government  o(  the  fleet  was  13  Car.  2,  the  business  of  its  civil   depattments, 

St.  1,0.9;   but  this  statute   was  re-  2  Will.  4,  c.  40.      As  to  enlistment, 

pealed  by  22   Geo.  2,  c.  33  ;  which  &c.  5  &  6  Will.  4,  c.  24. 
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[^rnent  of  the  navy,  which  rendered  a  permanent  law  for 
their  regulation  expedient ;  and  the  temporary  duration  of 
the  army,  which  subsisted  only  from  year  to  year.^  C^ut 
whatever  was  apprehended  at  the  first  formation  of  the 
Mutiny  Act,  the  regular  renewal  of  our  standing  force  at 
the  entrance  of  every  year  has  made  this  distinction  idle. 
For  if  from  experience  past  we  may  judge  of  future  events, 
the  army  is  now  lastingly  ingrafted  into  the  British  con- 
stitution, with  this  singularly  fortunate  circumstance,  that 
any  branch  of  the  legislature  may  annually  put  an  end  to 
its  legal  existence,  by  refusing  to  concur  in  its  continu- 
ance.]] 

This  system  of  regulations  for  the  fleet,  called  the 
Articles  of  the  Navy,  after  defining  a  great  variety  of  of- 
fences, and  fixing  the  appropriate  punishment,  concludes 
with  a  provision  that  all  other  crimes  not  capital,  which 
are  not  mentioned  in  the  act,  or  for  which  no  punishment 
is  thereby  directed,  shall  be  punished  according  to  the 
laws  and  customs  "  in  such  cases  used  at  sea  ;"  but  all  the 
capital  crimes  (with  many  others)  are  defined  in  the  act 
itself. 

Even  those  of  a  capital  kind  are  too  numerous  to  be 
conveniently  specified  in  this  place,  but  like  those  con- 
tained in  the  Mutiny  Acts,  they  comprise  the  offences  of 
mutiny,  concealment  of  mutiny,  misbehaviour  before  the 
enemy,  sleeping  upon  the  watch  or  forsaking  a  station, 
holding  intelligence  with  an  enemy  or  rebel,  striking  or 
lifting  up  a  weapon  on  a  superior  officer,  or  disobeying 
his  lawful  commands,  and  deserting  her  majesty's  service, 
with  the  addition  of  many  others,  founded  on  a  variety  of 
specific  instances  of  cowardice,  disaffection,  or  even  simple 
negligence,  to  which  the  Mutiny  Acts  attach  no  capital 
punishment.  For  trial  of  all  these  offences  the  Articles 
of  the  Navy  also  authorize  the  establishment  of  courts 
martial,  the  law  relative  to  which  is  in  general  the  same 
as  with  respect  to  those  of  the  military  kind  ;  and  it  is 
provided  by  19  Geo.  III.  c.  17,  s.  3,  that  wherever  a  court 
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martial  is  empowered  by  the  Articles  of  the  Navy  to  award 
capital  punishment,  it  shall  also  have  power  to  pronounce 
a  milder  sentence,  and  to  inflict  in  lieu  of  death  such  other 
punishment  as  the  nature  and  degree  of  the  offtnce  shall 
be  found  to  deserve. 

3.  [[With  regard  to  the  privileges  conferred  on  sailors, 
they  are  pretty  much  the  same  with  those  conferred  on 
soldiers.]]  Provision  is  made  for  their  relief  when  maimed 
or  wounded  or  superannuated,  and  for  their  reception  and 
maintenance  at  the  Royal  Hospital  at  Greenwich  (y). 
They  have  also  the  same  power  of  waking  nuncupative 
testaments. 

QVV'e  have  now  chalked  out  all  the  principal  outlines 
of  that  vast  title  of  the  law,  the  supreme  executive  ma- 
gistrate, or  the  king's  (or  queen's)  majesty.  But  before 
we  entirely  dismiss  this  subject,  it  may  not  be  improper 
to  take  a  short  comparative  review  of  the  power  of  the 
executive  magistrate,  or  prerogative  of  the  crown,  as  it 
stood  in  former  days,  aud  as  it  stands  at  present.  And 
we  cannot  but  observe,  that  most  of  the  laws  for  ascertain^ 
ing,  limiting  and  restraining  this  prerogative,  have  been 
made  within  the  compass  of  little  more  than]]  two  centuries 
past ;  [[from  the  Petition  of  Right  in  3  Car.  I.,  to  the  present 
time.  So  that  the  powers  of  the  crown  are  now  to  all  ap- 
pearance greatly  curtailed  and  diminished  since  the  reign 
of  King  James  the  First ;  particularly  by  the  abolition  of 
the  Star  Chamber  and  high  commission  courts  in  the  reign 
of  Charles  the  First,  and  by  the  disclaiming  of  martial 
law,  and  the  power  of  levying  taxes  on  the  subject,  by  the 
same  prince ;  by  the  disuse  of  forest  laws  for  a  century 
past  ;  and  by  the  many  excellent  provisions  enacted  under 
Charles  the  Second,  especially  the  abolition  of  military 
tenures,  purveyance  and  pre-emption,  the  habeas  corpus 
act,  and  the  act  to  prevent  the  discontinuance  of  parlia- 
ments for  above  three  years :  and,  since  the  revolution, 
by  the  strong  and  emphatical  words  in  which  our  liberties 

(y)  See  7  &  8  Will.  3.  c.  21  j  10  Geo.  4,  c.  26  ;  4  &  5  Will.  4,  c.  34. 
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[[are  inserted  in  the  Bill  of  Rights  and  Act  of  Settlement ; 
by  the  act  for  triennial,  since  turned  into  septennial,  elec- 
tions ;  by  the  exclusion  of  certain  officers  from  the  house 
of  commons  ;  by  rendering  the  seats  of  the  judges  perma- 
nent, and  their  salaries  liberal  and  independent ;  and  by 
restraining  the  royal  pardon  from  obstructing  yjarlia- 
mentary  impeachments.  Besides  all  this,  if  we  consider 
how  the  crown  is  impoverished  and  stripped  of  all  its  an- 
tient  revenues,  so  that  it  must  greatly  rely  on  the  libe- 
rality of  parliament  for  its  necessary  support  and  mainte- 
nance, we  may  perhaps  be  led  to  think  that  the  balance 
is  inclined  pretty  strongly  to  the  popular  scale,  and  that 
the  executive  magistrate  has  neither  independence  nor 
power  enough  left  to  form  that  check  upon  the  lords 
and  commons  which  the  founders  of  our  constitution  in- 
tended. 

But,  on  the  other  hand,  it  is  to  be  considered  that 
every  prince  in  the  first  parliament  after  his  accession 
has  by  long  usage  a  truly  royal  addition  to  his  hereditary 
revenue,  settled  upon  him  for  his  life  ;  and  has  never  any 
occasion  to  apply  to  parliament  for  supplies,  but  upon 
some  public  necessity  of  the  whole  realm.  This  restores 
to  him  that  constitutional  independence  which  at  his  first 
accession  seems,  it  must  be  owned,  to  be  wanting.  And 
then,  with  regard  to  power,  we  may  find  perhaps  that  the 
hands  of  government  are  at  least  sufficiently  strengthened  ; 
and  that  an  English  monarchy  is  now  in  no  danger  of 
being  overborne  by  either  the  nobility  or  the  people.  The 
instruments  of  power  are  not  perhaps  so  open  and  avowed 
as  they  formerly  were,  and  therefore  are  the  less  liable  to 
jealous  and  invidious  reflections,  but  they  are  not  the 
weaker  upon  that  account.  In  short,  our  national  debt 
and  taxes  (besides  the  inconveniences  before  mentioned) 
have  also  in  their  natural  consequences  thrown  such  a 
weight  of  power  into  the  executive  scale  of  government 
as  we  cannot  think  was  intended  by  our  patriot  ancestors, 
who  gloriously  struggled  for  the  abolition  of  the  then  for- 
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[[midable  parts  of  the  prerogative,  and,  by  an  unaccount- 
able want  of  foresight,  iestabhshed  this  system  in  their 
stead.     The  entire  collection  and  management  of  so  vast 
a  revenue,  being  placed  in  the  hands  of  the  crown,  have 
given  rise  to  such  a  multitude  of  new  officers  created  by 
and  removeable  at  the  royal  pleasure,  that  they  have  ex- 
tended the  influence  of  government  to  every  corner  of  the 
nation.     Witness  the  commissioners  and  the  multitude  of 
dependents  on  the  customs,  in  every  port  of  the  kingdom  ; 
the  commissioners  of  excise,  and  their  numerous  subalterns, 
in  every  inland  district ;  the  post-masters  and  their  ser- 
vants, planted  in  every  town,  and  upon  every  public  road  ; 
the  conmiissioners  of  the  stamps  and  their  distributors, 
which  are  full  as  scattered  and  full  as  numerous,]]  and  a 
variety  of  other  officers ;   fall  which  are  either  mediately 
or  immediately  appointed   by  the  crown,  and  removable 
at   pleasure,  without  any  reason  assigned  :   these,  it  re- 
quires but  little  penetration  to  see,  must  give  that  power 
on  which  they  depend  for  subsistence  an  influence  most 
amazingly  extensive.     To  this  may  be  added  the  frequent 
opportunities  of  conferring  particular  obligations  on  indi- 
viduals, which  will  greatly  increase  this   influence ;  and 
that  over  those  persons  whose  attachment,  on  account  of 
their  wealth,  is  frequently  the  most  desirable.     All  this  is 
the  natural,  though  perhaps  the  unforeseen,  consequence 
of  erecting  our  funds  of  credit,  and,  to  support  them,  esta- 
blishing our  present  perpetual  taxes  ;  the  whole  of  which 
is  entirely  new  since  the  restoration  in  1660,  and  by  far 
the  greatest  part  since  the  revolution  in  1688.     And  the 
same  may  be  said  with  regard  to  the  officers  in  our  nu- 
merous army,  and  the  places  which  the  army  has  created. 
All  which  put  together  give  the  executive  power  so  per- 
suasive an  energy  with  respect  to  the  persons  themselves, 
and  so  prevailing  an  interest  with  their  friends  and  fami- 
lies, as  will  amply  make  amends  for  the  loss  of  external 
prerogative.^ 
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Chase,  21. 

Chelsea  Hospital,  603. 

Chester,  Earl  of,  472. 

Child  and  parent,  law  of,  314. 

Customs    as    to    advancement    of 

child,  252,  254. 
Chief  rents,  27. 

Chose  in  action,  74. 

assignment  of,  101. 

Church,  crown's  supremacy  over, 

541. 
Chiltern  hundreds,  403. 
Chivalry,  tenure  in,  596. 
Cities,  representation  of,  363. 
Civil  liberty,  486. 
Civil  list,  590. 
Civil  List  Act,  534. 
Clerk  of  parliament,  duties  of,  410. 
Codicils,  235. 
Coin  of  the  realm,  537. 
Colleges,  copyright  of,  98. 
Commerce,  prerogative  as  to,  535. 
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Commission  of  bankruptcy,    193, 

n.  (e). 
Committee  of  lunatics,  5.32. 

judicial,   of   privy  coun- 
cil, 482. 
Common  carrier,  law  of,  134. 
Commons,  House  of,  362. 
Common  innkeeper,  law  as  to,  133. 
Common,  right  of,  3. 

appendant,  4. 

appurtenant,  5. 

because  of  vicinage,  ib. 

in  gross,  6. 

of  shack,  ib. 

of  piscary,  9,  23. 

of  turbary,  9. 

of  estovers,  10. 

without  stint,  7,  n. 
Condition  precedent,  117. 
Confirmatio  Cartarum,  489. 
Confiscation,  revenue  from,  564. 
Confusion  of  goods,  85. 
Consanguinity,  284. 
Consideration  of  a  bill,  170. 

of  a  contract,  112. 
Consignee  of  goods,  128,  133. 
Consolidated  fund,  590. 
Contingent  legacy,  249. 
Construction  of  contracts,  116. 
Contract,  title  by,  108. 

by  deed,  109. 

parol,  ib. 

written,  ib. 

express,  110. 

implied,  ib. 

executed,  112. 

executory,  113. 

consideration  of,  112. 

capacity  to,  115. 

construction  of,  116. 

performance  of,  ib. 

by  agents,  117. 

secured  by  penalties,  1 60. 
principal  species  of  personal, 

sale,  120. 

bailment,  129. 

loan  of  money,  136. 

partnership,  150. 

guarantee,  154. 

bonds,  157. 

bills  and  notes,  162. 


Contract,  principal  species  of  per- 
sonal— (continued.) 
policies  of  insurance,  172. 
charterparties,  184. 
Convention  of  peers,  478. 
Convention  parliament,  353. 
Conveyance  of  copyholds,  52,  59. 

by  feme  covert,  59. 
Convocation,  541. 
Copyhold,  43. 

of  inheritance,  44. 
for  life  or  yearv,  ib. 
estates  tail  in,  45. 
committing  waste  oo,  46. 
quit  rents,  47. 
fines,  heriota,  47,  48. 
liability   of,    to  payment 

of  debU,  50. 
admittance   to,    48,   52, 

54,  63. 
enfranchisement  of,    51, 

64. 
extinguishment  of,  51. 
title  to,  52. 
surrender  of,  62,  63. 
mortgage  of,  56. 
grants  of  waste,  58. 
conveyance    of,     by    te- 
nants in  tail,  59. 
hyjime  covert,  ib. 
of    equitable     interest 
in,  i^. 
new  act  relating  to,  61. 
commissioners,  ib. 
commutation  in,  ib. 
partition  of,  63. 

Copyright,  72,  94. 
Cornwall,  Duke  of,  472. 
Coronation  oath,  418. 
Corporeal  hereditaments,  2. 
Correction  of  apprentice,  273. 
Co-surety,  156. 

Crown,  hereditary  succession  and 
title  to,  434. 

prerogative  of,  484. 

revenue  of,  544. 

lauds,  550. 

leases,  550  (see  Kino). 

Councillors  of  crown,  477. 
Councils  of  the  realm,  348. 
royal,  477. 
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Court  of  Bankruptcy,  199. 
Court  of  Inquiry,  600,  (n.) 
Courts  of  justice,  independence  of, 
490. 
revenue  from,  553. 
Court  martial,  600. 
Court  of  orphans,  343. 
Court  rolls,  264. 
Counties,  representation  of,  362. 

electors  in,  379. 

elections  in,  395. 
County  palatine,  14. 
Covenant,  108. 
Coverture,  effect  of,  298. 
Creditor,   grant   of  administration 

to,  241. 
Crown,  613. 

Cum  testumento  annexo,  administra- 
tion, 242. 
Current  coin,  170. 
Custom,  33, 35. 

guardianship  by,  343. 
Customs,  revenue  from,  575. 
Cygnets,  84. 


Damages,  187. 
Days  of  grace,  1 64. 
Dead  man's  part,  254. 
De  bonis  non,  administration,  243. 
Debt,  186. 

Debts,  copyhold  liable  to  payment 
of,  53. 
payment  of,  by  executor   or 
administrator,  246. 
Decimte,  548. 

Declaration  of  insolvency,  192. 
Deeds,  108. 

De  estoveriis  habcndis,  312. 
T)e  idiota  inquirendo,  529. 
De  lunutico  inquirendo,  53 1 . 
Del  credere  conunission,  128. 
Dclfgulus  lion  potest  delegare,  120. 
Delivery  of  possession,  105. 
Demand,  bill  payable  on,  107. 
DcmcBne  lands  of  crown,  550. 
Demise  of  sovereign,  413,  499. 


Demurrage,  185. 

Deprarogativoregis,  statute  of,  529. 
Descent  of  Kings  of  England,  442. 
Denizens,  431,  534. 
Deodands,  565. 

De  rationabili  parte  bonorum,  227. 
Designs,  copyright  in,  99. 
De  son  tort,  executor,  244. 
Devastavit,  245. 
De  ventre  inspiciendo,  318. 
Deviation  from  voyage,  177. 
Dignity,  royal,  496. 
Dissolution  of  partnership,  150. 
parliament,  413. 

Distress,  25,  30. 

Distribution  of  residuum,  250,  253. 
Dividend  in  bankruptcy,  210. 
Divorce,  310. 

a  vinculo  matrimonii,  311. 

a  mensd  et  thoro,  ib. 
Domestics,  270. 
Donatio  mortis  causa,  103. 
Dormant  partner,  152. 
Double  insurance,  175. 
Dower,  302. 
Droit  d'aubaine,  430. 
Durante  minore  atate,  administra- 
tion, 237. 

E. 
Earnest,  121. 
Easements,  2,  42. 
Eggs  of  game,  destroying  of,  82, 

n.  (ii>). 
Election  of  members  of  parliament, 
377—402. 

petition,  401. 
committee,  402. 
gunrdiiuiship  by,  340. 
Elective  monarchy,  436. 
Electors,  qualification  of,  377. 
registration  of,  381. 

Emblements,  11,  257. 
Enfranchisement  of  copyhold,  51. 

64. 
Engrovings,  copyright  in,  99. 
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Extinction  of  incorporeal  heredita- 
ments, 41. 
Escheats,  567. 
Estates  tail  in  copyhold,  45. 
Estoppel,  158. 
Estovers,  10,  312. 
Estrays,  561. 
Excise  duties,  579. 
Exchange,  contract  of,  120. 
Exchequer,  544. 
Exclusion,  bill  of,  456. 
Executed  contract,  112. 

consideration,  113. 
Executor,  appointment  of,  236. 

powers  and    duties    of, 
243. 

de  son  tort,  244. 
Executory  contract,  112,  113. 
Exportation  of  arms,  523. 
Exports,  duties  of,  576. 
Express  contract,  110. 
Extinguishment  of  copyhold,  51. 

F. 
P'actors,  sale  by,  127. 
Fairs  and  markets,  15,  123,  535. 
Fee  farm  rents,  27. 

Feme  covert,  298. 

conveyance  of  copy- 
hold by,  59. 

transfer   of   property 
by,  100. 

will  by,  233. 

executor,  236. 
Fera  natura,  17,  67,  81,  264. 
Ferrets,  70. 
Ferries,  15. 

Fiat  in  bankruptcy,  199. 
Finding,  property  by,  73,  559. 
Filius  nullius,  328. 
Fines  in  copyholds,  47. 
Fire  insurance,  180. 
First  Fruits  and  Tenths,  547. 
Fixtures,  260. 
Fleets,  raising  of,  520. 
Flotsam,  537. 


Tonus  nauticum,  144. 
Forces,  military,  594. 

naval,  603. 
Foreign  bills  of  exchange,  103. 

merchants,  518. 
Foreigners,  contracts  by,  79. 

Forest,  franchise  of,  17. 
law,  18. 

revenue  from,  553. 
Forfeiture  of  franchise,  42. 
of  a  bond,  159. 
revenue  from,  564. 
Forts,  erecting  of,  520. 
Fowls  of  warren,  21. 
Franchises,  14. 
Fraud  in  pohcy,  183. 
Frauds,  statute  of,  105,  106,  109. 
Fraudulent  grants,  114. 
Franking    letters    abolished,  5S4, 

n.  (c). 
Free  fishery,  22. 

warren,  21. 
Freight  ;)ro  rata  ititurit,  186. 
Freighter,  184. 
Fructut  induttr'taleSj  258. 
Fumage,  585,  n.  (k). 
Funeral  expenses,  245. 

G. 

Game,  17,  21,  81. 

qualification,  81. 
certificate,  82. 
General  councils,  318. 

Inclosure  Act,  8. 
lien,  132. 
Gift,  title  by,  100. 

Gold  mines,  prerogative  of  crown 
as  to,  563. 

Goods  and  chattels,  65. 

sale  of,  105,  120. 
Grant  by  the  crown,  500. 
Great  charter,  489. 
Greenwich  Hospital,  607. 
Growing  crops,  257. 
Guarantee,  contract  of,  154. 
Guardian  and  ward,  331. 
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Guardian  by  nature,  337. 
for  nurture,  338, 
in  socage,  ib. 
by  statute,  339. 
by  election,  340. 
by  appointment  of  Lord 

Cliancellor,  341. 
ad  litem  J  342. 
by  custom,  343. 
rights  and  duties  of,  344. 
of  heir  apparent  to  throne, 

498. 


H. 


Habeas  Corpus  Act,  490. 

Havens,  prerogative  as  to,  521. 

Heir  apparent  to  crown,  471. 

Heir-looms,  265. 

Hereditaments,  incorporeal,  1. 

Hereditary  title  to  crown,  434. 

Heriots,  48. 

Hidden  treasure,  559. 

Highways,  10. 

Homage,  55. 

Honour,  fountain  of,  360,  533. 

acceptance  of  bill  for,  168. 
Honours  in  state,  360. 
Horses,  sale  of,  125. 
Hotchpot,  253. 
House  of  Commons,  362. 

privileges  of,  368. 

of  Lords,  358,  373. 
Husband  and  wife,  279. 


I. 


Idiots,  529. 

marriage  by,  283. 

revenue  from  custody  of,  567. 
Illegal  consideration,  1 14. 
Illegitimate  children,  327. 
Immemorial  usage,  35. 
Immoral  consideration,  114. 
Impeachment  of  ministers,  502. 
Imperial,  meaning  of  term,  497. 
Implied  contract,  110. 
warranty,  126. 


Import  duties,  revenue  from,  576. 
Impressing  seamen,  604. 
In  ulieno  solo,  profit  in,  34. 
In  closure  acts,  8. 
Incorporeal  hereditaments,  1 . 
chattels,  72. 

Indorsement  of  bills,  164. 
Infants,  331. 

marriage  by,  282. 

will  by,  void,  234. 

executor,  236. 

cannot  be  a  member  of  par- 
liament, 366. 
Infra  annum  luctus,  318. 
Inheritance,  copyholds  of,  44. 
Inland  bill  of  exchange,  163. 
Innkeeper,  133. 
Insolvency,  213. 
Insolvent  debtors'  acts,  214. 
Insurance,  policies  of,  172. 
Interest  of  money,  137. 

in  policies,  181.     . 
International  copyright,  98. 
Interregnum,  440. 
Intestacy,  229, 
Invention,  title  by,  86. 
Inventory  of  deceased's  effects,  245. 
Irish  peers,  360,  375. 
Issue,  dying  without,  250. 

J. 

Jetsam,  557. 

Jews,  marriage  of,  291. 

legal  condition  of,  428. 
Jointure,  308. 
Judges,  479,  492. 
Judgment,  debt  on,  188. 
Judicial  Committee  of  Privy  Coun- 
cil, 482. 
Jurisdiction  of  parliament,  364. 
Jus  Albinatus,  430. 
Jus  Corona,  434. 

K. 
Kindred,  administration  to,  241. 
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Kings  of  England,  in  succession, 

their  title,  442. 
King's  books,  549. 
printer,  98. 
King,  416. 

his  general   relation    to   the 
people,  ib. 

coronation  oath  of,  418. 

allegiance  of  subject*  to,  420. 

title  of,  434. 

succession  of,  435. 

abdication  by,  456. 

family  of,  465. 

councils  of,  477. 

audience  of,  478. 

prerogative  of,  484. 

petitioning  of,  493. 

dignity  of,  496. 

can  do  no  wrong,  499. 

can  be  guilty  of  no  laches,504. 

how  far  barred  by  lapse  of 
time,  ib. 

perpetuity  of,  499. 

death  of,  ib. 

grant  of,  500. 

laches  of,  504. 

ambassadors  of,  507. 

treaties  by,  513. 

declaration  of  war  by,  ib. 

letters  of  marque  or  reprisal 
by,  515. 

safe  conduct  by,  516. 

legislative  power  of,  519. 

military  command  in,  520. 

the  fountain  of  justice,  525. 

dispenser  of  justice,  ib. 

prosecutions  by,  526. 

pardoning  by,  527. 

parens patriif,  528. 

fountain  of  honour,  533. 

arbiter  of  commerce,  535. 

head  of  the  church,  541. 

revenue  of,  544. 

royal  forces  of,  594. 
Knights  of  shires,  363. 
election  of,  379. 


Labourers,  271. 
Laches  of  king,  504. 
Land-tax,  revenue  from,  569. 


Lapsed  legacy,  249. 
Law  of  parliament,  364. 
Lay  days,  185. 
Leagues  aad  allianeet,  513. 
Legadei,  248. 
LegUimaqr,  314. 
Letten  of  marque,  515. 

patent,  86. 

revenue  from  earriaga  of, 
582. 

franking  of,  aboliahed,  584, 
n.  (f). 
Levant  and  couchaot,  6. 
Levitical  degrees,  284. 
Liberty,  natural,  480. 

political  or  civil,  487. 
Liberties  and  franchises,  14. 
Licence,  marriage  by,  286. 
Lien,  132. 
Liege  homage,  421. 
Liegolord,  «^. 
Life  Jnanrance,  180. 
Ligan,  557. 
Lights,  13,  41. 
Lighthouses,  523. 
Limited  administratioo,  243. 
Limitation  of  crown,  456. 

as  to  |N>escription,  37. 
Liquidated  damages,  160. 
Loan  of  money,  contract  by,  136. 
Local  allegiance,  425. 
London,  custom  of,  as  to  distribu- 
tion of  deceased's  effects,  253. 
Lords  spriritual,  358. 
temporal,  359. 
Lunatics,  530. 

marriage  by,  283. 

M. 

Magna  Carta,  489. 
Majora  regalia,  496. 
Maintenance  of  children,  319. 
Manufacture,  patent  for,  87. 
Marine  insurance,  173. 
Markets  and  fairs,  15,  535. 
Market  overt,  107,  123. 
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Marriage,  279. 

settlements,  307. 
of  the  Royal  Famay,474. 
Martial  law,  600. 
Master  and  servant,  267. 
Measures  and  weights,  535. 
Members  of  parliament,  366. 

privileges  of,  368. 

election  of,  377. 

qualification  of,  390. 

Memory  of  man,  35. 
Menial  servants,  270. 
Memura  domini  regis,  535. 
Merchants,  foreign,  518. 
Merchant  seamen,  registry  of,  605'. 
Merton,  statute  of,  7. 
Michel-synoth,  348. 
Militia,  595. 
Military  forces,  ib. 
Ministers,  impeachment  of,  502. 
Mines  of  gold  and  silver,  preroga- 
tive as  to,  563. 
Minora  regalia,  496. 
Minors,  331. 

Misrepresentation  in  policy,  183. 
Misuser,  forfeiture  for,  42. 

Mixed  subjects  of  property,  257. 

Models,  copyright  in,  99. 

Monarchy,  elective  or  hereditary, 
434. 

Money  of  the  realm,  prerogative  as 
to,  536. 
bills,  passing  of,  376. 

Monopolies,  statute  of,  86,  95. 

Mortgage,  interest  on  colonial,  142. 
creditor  in  bankruptcy,  212. 

Moveables,  67. 

Mutiny  Act,  600. 

Mutual  promises,  114. 

N. 

National  church,  541. 

debt,  586. 

allegiance,  424. 

liberty,  486. 
Naturalization,  431. 
Nature,  guardianship  by,  337. 


Naval  forces,  603. 
Necessaries,  303,  321. 
JVe  exeat  regno,  524. 
Negligence  in  bailee,  131. 
Negotiability  of  bills,  163. 
Negotiable  instruments,  107,  164, 

170. 
Negro  slaves,  488. 
Nobility,  360,  534. 
JVon  compos  mentis,  530. 
Non-user,  foi-feiture  for,  42. 
Note  of  hand,  171. 
Number  of  owners,  76. 
Nuncupative  will,  235. 
Nurture,  guardianship  for,  337. 

O. 

Oath,  coronation,  418. 

against  bribery,  398. 
by  members  of  parliament,366 
of  allegiance,  supremacy  and 
abjuration,  422. 

Occupancy,  title  by,  78. 

Offices,  creation  of,  by  crown,  534. 
and  pensions,  duties  on,  586. 

Officers  of  state,  477. 

Official  assignees,  201. 

Opening  fiat,  200. 

Ordinance  of  parliament,  359. 

Ordinary,  230. 

Orphans,  court  of,  343. 

P. 

Paraphernalia,  302. 
Pardon,  527. 
Parens  patritc,  528. 
Parent  and  child,  314. 
Parish  apprentices,  272. 
Park,  21. 
Parliament,  347. 

adjournment  of,  411. 

convening  of,  351. 

dissolution  of,  413. 

law  of,  364. 

privileges  of,  868,  4 1 2. 

prorogation  of,  412. 
Parliamentary  papers,  printing  of, 
372. 
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Parol  assignment,  104. 

contracts,  108. 
Pars  rationub'Uis,  doctrine  of,  228, 

254. 
Partial  loss,  178. 
Particular  lien,  132. 
Partition  of  copyhold,  63. 
Partnership,  150. 
Passports,  517. 
Pasture,  common  of,  4. 
Patent  right,  72,  8G. 
Patterns,  copyright  in,  99. 
Pawnhrokers,  124,  148. 
Peace  and  war,  prerogative  as  to, 

513. 
Peers,  359,  373,  477. 
Penalties,    contracts    secured    by, 

IGO. 

Penalty  in  a  bond,  157. 
Pendente  lite,  administration,  237. 
Pensions,  duties  on,  586. 
Perfonnance  of  contract,  116. 
Per  capita,  distribution,  253. 
Per  stirpes,  distribution,  ib. 
Personal  property.  65. 
in  possession,  73. 
in  action,  74. 
quantity  of  interest,  75. 
time  of  enjoyment,  ib, 
number  of  owners,  76. 
title  to,  78. 

by  occupancy,  ib. 
invention,  86. 
gift,  100. 
assignment,  104. 
contract,  108. 
bankruptcy,  189. 
insolvency,  213. 
will  and  administration, 
226. 
Petition  of  right,  489. 

Petitioning  creditor,  199. 

crown  or  parliament,  493. 
Pickage,  16. 
Pin  money,  308. 
Piscary,  common  of,  9. 
Plene  adininistravit,  plea  of,  248. 


Pledge  of  goods,  128,  130. 
Policies  of  insurance,  172. 
PoHtical  or  civil  liberty,  487. 
Polling  booths,  395. 
Polygamy,  281. 
Pondut  regis,  535. 
Popery,  declaration  against,  by  so- 
vereign, 420. 
Popish  parent,  322. 

Ports  and   havens,  prerogative  as 

to,  521. 
Post-nuptial  settlement,  308. 
Post-office,  revenue  from,  582. 

Precedence,  grant  of,  534. 

in  royal  family,  473. 

Pre-emption,  551. 
Prttmunire,  369. 
Prerogative  of  crown,  484. 

court*,  238. 
Prescription,  34. 
Prescription  Act,  35. 
Presentment  of  bills  of  exchange, 

165. 
Primitive,  548. 
Prince  of  Wales,  471. 
Princess  Royal,  ib. 
Principal  and  agent,  117,  128. 

and  surety,  155. 
Prints,  copyright  in,  99. 
Prisage  of  wines,  576. 
Privateer,  5 1 6. 
Private  ways,  10. 

relations,  rights  in,  267. 
Privileges  of  parliament,  368,  412. 
Privy  council,  479. 

councillors,  480. 

Prize  Court,  80. 
Proclamation  by  crown,  527. 
Prochein  amy,  333. 
Pramunire,  364. 
Probate,  grant  of,  237. 
Profits,  2. 

in  ulieno  solo,  3. 
Promise,  108. 
Promissory  note,  171. 
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Prohibited  degrees  in  marriage,  284. 
Property,  personal,  65. 

in  possession,  73. 
in  action,  74. 
Pro  rata  itineris,  186. 
Protector  of  realm,  498. 
Protest  of  bill  of  exchange,  167. 

of  Peers,  374. 
Proxy,  voting    by,    in    House    of 
Lords,  374. 

Public  appointments,  sale  of,  101. 

funds,  588. 

rights,  346. 

ways,  10. 
Publication  of  will,  236. 
Purlieus,  19. 
Purveyance,  551. 
Punts  idiota,  529. 
Putative  father,  327. 

Q. 

Quaker,  marriage  of,  291. 
Qualification  of  electors,  377. 

of  members  of  parlia- 
ment, 390. 
Que  estate,  prescribing  in,  36. 
Queen  Regent,  465. 

Consort,  ib. 

Dowager,  471. 

gold,  467. 

Anne's  Bounty,  550. 
Quia  emptores,  5,  27. 
Quit  rents,  27,  47.  • 

R. 

Rack  rents,  27. 

Reasonable  part,   doctrine  as  to, 

227,  254. 
Reassurance,  175. 
Recognizance,  187. 
Record,  debts  of,  ib. 
Reditu*  siccus,  26. 

capilales,  27. 

guicti,  ib. 

albi,  ib. 

nigri,  ib. 
Reform  Act,  386. 
Regent,  498. 


Registration  of  copyright,  96. 
of  electors,  381. 
Registration  of  seamen,  605. 
Release,  extinction  by,  41. 
Rent, 

service,  24. 
charge,-25. 
seek,  26. 
of  assize,  ib. 
rack,  27. 
fee-farm,  ib. 
Reprisals,  515. 
Reputed  owner,  206. 
Reservation  of  rent,  33. 
Residuum,  distribution  of,  231, 250. 
Residuary  legatee,  250. 
Respondentia,  143. 

bonds,  182. 
Retainer,  247. 
Revenue  of  crown,  544. 
Rights,  bill  of,  490. 

petition  of,  489. 
private,  267. 
public,  346. 
Right  of  way,  10. 
of  common,  3. 
of  watercourses,  11,  41. 
of  lights,  13,41. 
Riot  at  elections,  399. 
Royal  assent,  408. 
councils,  477. 
dignity,  496. 
family,  465. 
fish,  81,  553. 
forces,  594. 
hospitals,  603,  607. 
prerogative,  484. 
revenue,  544. 
succession,  434. 
title,  ib. 
Running  days,  185. 

S. 
Safe  conduct,  516. 
Sale,  contract  of,  120,  105. 
Salvage,  179,  558. 
Sans  nombre,  7. 
Schedule,  delivery  of,  by  insolvent, 

218. 
Scire  facias,  93. 
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Scotch  peers,  360,  375. 
Sculptures,  copyright  in,  99. 
Scutages,  573. 
Seamen,  wills  by,  235. 

registration  of,  605. 
Sea  marks,  523. 
shore,  522. 
Seaworthiness,  177. 

Seisin  of  incorporeal  hereditaments, 
32. 

Seisina  f'acit  stipiteni,  ib. 

Separate  maintenance,  309, 

Servants,  267. 

Service,  rent,  24. 

Settlement,  act  of,  490. 

Several  fishery,  22,  n.  (j/). 

Shack,  common  of,  6. 

Shares  in  public  undertakings,  263. 

Shipwrecks,  555. 

Silver  mines,  prerogative  as  to,  563. 

Sight,  bill  at,  167. 

Simple  contract,  109. 

debts,  187. 
Simplex  obligatio,  157. 
Sinking  fund,  591,  n.  (6). 
Slave,  488. 
Slavery,  268. 
Socage,  guardian  in,  338. 
Sovereign.     See  Kino. 
Soldiers'  wills,  235. 
Sole  and  separate  use,  306. 
Speaker  of  House  of  Lords,  404. 
of  Commons,  16. 

Special  administration,  243. 

occupancy,  32. 
Specialty,  109. 

debts,  187. 
Specific  legacy,  248. 
Specification  of  patent,  89. 
Spiritual  lords,  358. 
Stallage,  16. 

Stamp  duties,  revenues  from,  584. 
Standard  weights,  &c.  535. 
Star  Chamber  abolished,  492. 
State  oflScers,  477. 


Stationers'  Hall,  96. 
Statute,  guardian  by,  339. 

merchant,  187. 

staple,  ib. 
Statutes,  manner  of  making,  405. 
Stealing  animals,  70. 
Sterling,  540. 
Stolen  goods,  sale  of,  124. 
Stoppage  in  transitu,  122. 
Strict  settlement,  308. 
Striking  docket,  199. 
Sturgeon,  81,  554. 
Subsidies,  573. 
Subjects,  allegiance  of,  420. 
Succession  to  throne,  435. 

altering  and  limiting  of,  456. 
Sunmiuniiig  parUoment,  351. 
Supremacy,  oath  of,  422. 
Supra  protest,  168. 
Surety,  155. 

Surrender  of  copyhold,  52. 
Surplus  in  bankruptcy,  213. 
Suspending  laws,  491. 
Swans,  555,  n.  (6). 
Synod,  541. 

T. 
Talliages,  573. 

Taxes,  raising  of,  by  House  of  Com- 
mons, 375. 
revenue  from,  568. 
Temporal  lords,  359. 
Temporalities  of  bishops,  545. 
Tender,  what  is  a  legal,  539. 
Tenements,  31 . 
Tenths,  547. 

Tenure,  31. 

in  chivalr)',  596. 
Terra  dominicalet  regit,  550. 
Testator,  233. 
Thesaurus  inventus,  559. 
Time  immemorial,  35. 
Title  to  incorporeal  hereditaments, 
31. 
of  patent,  89. 
Titles  of  nobility,  361,  534. 
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Tolls,  15. 

Tonnage  duties,  576. 

Treasure  trove,  559. 

Treaties,  513. 

Treating  Act,  399. 

Trees,  258. 

Trial  of  the  pix,  540,  n. 

Turbary,  common  of,  9. 

U. 

Ubiquity,  legal,  of  king,  527. 
Underwriters,  174,  178. 
Unity  of  seisin,  extinction  by,  41. 
Universities,  copyright  of,  98. 

representation   of,    in 
parliament,  384. 
Usque  filum  aqua,  12. 
Usucapio,  34,  n. 
Usura  maritima,  144. 
Usury,  137. 


Vacancy  of  the  throne,  354,  457. 
Valor  beneficiorum,  549. 
Verbal  contract,  109. 
Vested  legacy,  249. 
Vicinage,  common  of  pasture  be- 
cause of,  5. 
Voluntary  deeds,  309. 
Voting,  right  of,  at  elections,  378. 
incapacities  of,  389. 


W. 

Waifs,  561. 

War,  declaration  of,  513. 

Ward,  331. 

of  court,  342. 
Warranty  on  sale  of  goods,  126. 
Warren,  21. 
Wastes,  grants  of,  by  lord,  58. 

copyhold,  46. 
Watercourses,  11,  41. 
Ways,  right  of,  10,  40. 
Weights  and  measures,  535. 
Weirs,  23,  n. 
Whale,  81,  469,  554. 
White  rents,  27. 
Widows'  chamber,  254. 
Widow,   customs  in   London  and 

York  as  to  share  of,  254. 
Wife,  279. 

Will,  title  to  personal  property  by, 

226. 
Witnesses  to  will,  236. 
Wittena-gemote,  349. 
Writings  obligatory,  157. 
Written  contract,  109. 
Wrecks,  555. 


York,  province  of,  distribution  of 
intestate's  effects  in,  253. 
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